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CASES 


ASjuDoio  nr 


THE    COURT   OF   CHANCERY, 

OF  THE  STATE  OF  NEW  JERSEY, 

DECEMBER  TERM,  1847. 
(CorUinuecL) 


OLIVER  S.  HALSTED,  CHANCELLOR. 


Benjamin   Hoyt,  Administrator,  &c.,  of   Elizabeth  Hait, 

deceased,  v.  Herman  Thorn. 

W.  J.,  oi  the  city  of  New  York,  died  there,  leaving  a  will,  by  which,  after  certain  spe- 
cific legaciea  and  dcTiaes^  he  gare  the  residue  of  hie  property  to  W.  J.  T.,  when  he 
should  airiTe  at  the  age  of  twenty-one.  The  will  was  prored  in  New  York,  and  the 
estate  administered  there.  W.  J.  T.  died  before  attaining  twenty-one,  and  without 
issoe.  The  bill  claimed,  that  by  the  death  of  W.  J.  T.  the  derise  and  bequest  of 
the  said  retidne  to  him  lapsed,  and  that  the  said  residue  was  distributable  among 
the  next  of  kin  of  the  testator. 

£.  H.,  who  lived  and  died  in  New  Jersey,  was  one  of  the  next  of  kin.  H.  T.,  a  citizen 
of  New  York,  visited  E«  H.,  in  her  lifetime,  at  her  residence  in  New  Jersey,  and  ob- 
tained from  her  an  assignment  and  release  to  him  of  all  her  interest  in  the  said  res- 
idue. The  bill  alleged  that  this  assignment  was  obtained  by  fraud,  and  prayed  that 
it  might  be  declared  void,  and  that  H.  T.  might  be  decreed  to  account  and  to  pay, 
ftc  On  the  filing  of  the  bill  by  the  personal  representative  of  the  said  R  H.,  a 
aabpeoa  waa  issued  against  H.  T.,  and  was  returned  "  not  found,"  with  the  usual 
affidavit  of  non-residence,  and  that  H.  T.  resided  in  New  York;  and  an  order  of 
publication  was  made  in  the  usual  form,  and  was  duly  published,  and  a  copy  thereof 
was  served  on  H.  T.,  in  New  York. 

Hrld,  that  the  Court  did  not  thereby  acquire  jurisdiction  of  the  case. 
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Benjamin  Hoyt,  of  the  township  of  Union,  in  the  county  of 
Essex,  in  this  State,  adnunistrator  pendente  lite  of  the  goods, 
chattels  and  credits  of  Elizabeth  Hait,  late  of  the  same  place, 
deceased,  exhibited  his  bill,  stating  that  William  Jauncey,  de- 
ceased,  late  of  the  city  and  State  of  New  York,  died,  in  the  city 
of  New  York,  on  or  about  Septemlfer  19th,  1828,  leaving  a  will, 
by  which  he  bequeathed  all  his  estate,  real  and  personal,  both  in 
New  York  and  in  Great  Britain,  to  Sir  Edmund  Antrobus,  of 
London,  John  White,  captain  in  the  British  navy,  Thomas  Bar- 
clay, of  New  York,  and  John  Rutherford,  of  New  Jersey,  in 
trust,  &c.,  and  after  devising  and  bequeathing  portions  of  his  real 
and  personal  estate,  gave  and  bequeathed  all  the  residue  and  re- 
mainder of  his  property  to  William  Jauncey  Thorn,  when  he 
should  arrive  at  the  age  of  twenty-one  years,  to  him  and  his 
heirs  forever ;  and  appointed  the  said  Antrobus,  White,  Barclay 
and  Rutherford  executors  of  his  will ;  that  Antrobus  and  White 
declined  acting  as  executors  ;  and  that  Barclay  and  Rutherford 
proved  the  will  in  New  York,  and  received  letters  testamentary 
as  executors  thereof ;  that  Barclay  died  in  April,  1830,  leaving 
Rutherford  sole  surviving  executor ;  that  the  said  William  Jaun- 
cey Thorn  died  November  18th,  1830,  before  attaining  twenty- 
one,  and  without  issue.  The  bill  claims,  that  by  his  death  be- 
fore twenty-one,  the  devise  and  bequest  to  him  of  said  residue 
and  remainder  lapsed,  and  that  the  said  residue  then  belonged  to 
and  was  distributable  among  the  next  of  kin  of  the  testator ; 
that  the  said  William  Jauncey  Thorn  was  the  son  of  Jane  Mary 
Thorn,  named  in  the  will,  by  her  husband,  Herman  Thorn,  now 
of  the  city  and  State  of  New  York;  that  the  said  Eliza- 
beth Hait,  deceased,  was,  with  others  named  in  the  bill,  the  next 
of  kin  of  the  testator  ;  that  in  February,  1831,  after  the  death 
of  the  said  William  Jauncey  Thorn,  James  A.  Hamilton,  of  the 
city  of  New  York,  counselor  at  law,  obtained,  fi'om  the  Surro- 
gate of  the  county  of  New  York,  letters  of  administration  of  the 
goods,  chattels  and  credits  of  the  said  William  J.  Thorn  ;  that 
Hamilton,  as  administrator  as  aforesaid,  claimed  that  the  said 
legacy  to  William  J.  Thorn  did  not  lapse  by  his  death,  and 
claimed  the  right  to  receive  the  same  from  the  said  Rutherford, 
executor  as  aforesaid,  and  claimed  that  Herman  Thorn  was  en- 
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titled  to  receive  the  same  from  him,  Hamilton,  as  administrator 
as  aforesaid  ;  that  Herman  Thorn,  as  the  father  of  William  J. 
Thorn,  claimed  to  have  and  receive  from  the  said  executor,  Ruth- 
erford, the  portion  of  the  estate  of  the  testator,  William  Jaun- 
cey,  that  William  J.  Thorn  would  have  been  entitled  to  if  he 
had  attained  twenty-one  ;  that  some  of  the  said  next  of  kin  of 
the  testator,  in  July,  1831,  filed  their  bill  in  the  Court  of  Chan- 
chery  of  the  State  of  New  York,  against  the  said  Herman  Thorn, 
J.  A.  Hamilton,  John  Rutherford,  and  the  said  Elizabeth  Hait, 
for  an  account  of  the  said  residue  and  remainder,  and  the  pay- 
ment to  them  of  portions  tliereof,  as  next  of  kin  as  aforesaid 
that  before  any  proofs  were  taken  in  that  cause,  a  compromise  was 
made  between  the  complainants  therein  and  the  said  Herman 
Thorn,  one  of  the  defendants  therein,  whereby  the  said  Herman 
agreed  to  pay  to  the  said  complainants  $210,000,  and  in  consid- 
eration thereof  the  said  complainants  released  and  assigned  to 
him  all  their  interest  in  the  said  residue  and  remainder ;  that 
Elizabeth  Haite  died  in  Essex  county,  in  this  'State,  March  9th, 
1845,  leaving  an  instrument  purporting  to  be  her  will,  and  ap- 
pointing executors  thereof,  who  renounced  the  executorship ; 
that  a  caveat  was  filed  against  the  probate  of  said  instrument  as 
a  will ;  and  that,  on  the  7th  June,  1846,  administration  pendente 
lUe  was  granted  to  the  complainant ;  that  in  June,  1833,  Eliza- 
beth Hait  executed  an  instrument  purporting  to  oe  an  assign- 
ment and  release  to  Herman  Thorn  of  all  her  interest  as  one  of 
the  next  of  kin  of  the  said  testator,  in  the  personal  estate  of  the 
Baid  testator ;  and  the  bill  states  that  the  said  instrument  was 
fraudulently  obtained,  and  is  void  in  equity.  The  bill  states  the 
facts  and  circumstances  preceding  and  attending  the  execution  of 
the  said  instrument,  and  on  which  it  is  claimed  that  the  same  is 
void,  and  states  that  it  was  executed  by  the  said  Elizabeth  at 
her  residence  in  the  coimty  of  Essex,  in  this  State ;  that  the  said 
suit  in  New  York  was  pending  at  the  time  of  the  execution  of  the 
said  alleged  assignment  and  release  ;  and  that  the  said  Elizabeth, 
as  a  defendant  therein,  had  appeared  to  the  said  suit,  by  Walter 
Edwards,  her  solicitor  ;  and  that,  at  the  time  of  the  execution 
of  the  said  assignment  and  release,  and  as  a  part  of  the  same 
fraudulent  transaction,  an  instrument  of  writing  was,  by  the 
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same  and  similar  means,  procured  from  the  said  Elizabeth,  au- 
thorizing the  said  Herman  Thorn  to  substitute  any  person  he 
might  designate  as  solicitor  for  the  said  Elizabeth  in  the  said 
suit  in  New  York,  in  the  place  of  the  said  Walter  Edwards ; 
that  Herman  Thorn  caused  George  W.  Strong,  who  was  the  part- 
ner of,  or  in  some  way  connected  in  business  with,  the  solicitor 
of  the  said  Herman,  to  be  substituted  as  solicitor  of  the  said 
Elizabeth  in  the  said  suit ;  that  the  said  Herman  Thorn,  having 
thus  obtained  control  of  the  said  share  of  the  said  Elizabeth, 
and  having  previously  obtained  from  the  complainants  in  that 
suit  their  consent  to  assign  and  release  their  shares  to  him,  an 
order  was  made  in  the  said  suit,  on  motion  of  the  counsel  of  the 
said  Herman  Thorn,  the  counsel  for  the  complainants  therein 
consenting  thereto,  and  the  said  Strong,  as  solicitor  for  the  said 
Elizabeth,  also  consenting  thereto  ;  by  which  order  it  was,  among 
other  things,  ordered,  adjudged  and  decreed  that  the  said  John 
Rutherford  should  pay,  out  of  the  personal  estate  of  the  said  tes- 
tator, $210,000,  the  same  being,  as  is  stated  in  the  said  order,  the 
consideration  money  of  a  deed  of  assignment  and  release  to  thesaid 
Herman  Thorn,  of  the  share  of  the  complainants  in  that  suit  in 
the  said  residue  and  remainder  of  the  personal  estate  of  the  said 
William  Jauncey ;  which  said  deed  of  assignment  and  release 
was  then  placed  as  an  escrow  in  the  hands  of  Peter  A.  Jay — the 
said  $210,000  to  be  paid  to  the  said  Jay  for  the  use  of  the  per- 
sons who  had  executed  the  said  assignment  and  release ;  and  that 
it  be  referred  to  a  Master,  to  take  and 'state  an  account  of  the 
estate  in  the  hands  of  Rutherford,  and  that  the  said  Rutherford 
pay  the  balance  in  his  hands  to  the  said  James  A.  Hamilton,  ad- 
ministrator, &c.,  of  the  said  William  J.  Thorn,  deceased  ;  that, 
in  pursuance  of  said  order,  an  account  was  taken,  &c.,  and 
that  Rutherford,  after  deducting,  &c.,  delivered  over  the  residue 
and  remainder  of  the  said  personal  estate,  amounting  to  upwards 
of  $400,000,  to  the  said  James  A.  Hamilton,  and  delivered  over 
to  him  all  the  share  of  the  said  Elizabeth  Hait  of  the  said  resi- 
due to  which  she  was  entitled ;  and  that,  shortly  -afterwards,  he 
(Hamilton)  delivered  over  the  same  to  the  said  Herman  Thorn ; 
and  that  said  Herman  still  holds  the  said  Elizabeth's  share  of 

tixe  said  r^eidue. 
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The  bill  prays,  that  the  said  alleged  assignment  and  release 
may  be  ordered  to  be  delivered  up  to  be  cancelled,  and  that  Her-, 
man  Thorn  may  be  ordered  to  account  with  the  complainant,  and 
to  pay  over  to  him  such  part  of  the  residue  and  remainder  of  the 
personal  estate  of  the  said  William  Jauncey,  deceased,  as  has  at 
any  time  come  to  the  hands  of  the  said  Herman  Thorn,  and  to 
which  the  said  Elizabeth  was  entitled  in  her  lifetime. 

Herman  Thorn  lived  in  the  city  of  New  York  when  the  said 
assignment  and  release  was  procured,  and  still  lives  there. 

On  the  filing  of  the  bill  a  spbpena  was  issued,  and  on  its  being 
returtied  "  not  found,"  with  the  usual  affidavit  of  non-residence, 
and  that  Thorn  resided  in  New  York,  an  order  of  publication 
was  made  in  the  usual  form ;  and  a  copy  of  this  order,  or  some 
olher  notice  of  the  fiUng  of  the  bill,  was  served  on  Thorn,  in  the 
State  of  New  York.  The  matter  being  stirred  before  the  Court, 
it  was  agreed  by  the  counsel  for  tho  complainant  and  the  counsel 
for  Thorn,  that  the  question,  whether  the  said  proceedings  could 
give  this  court  jurisdiction  in  the  case,  should  be  argued  on  a 
motion  to  vacate  the  order  of  publication. 

W.  Pennington  and  P.  D.  Vroom  for  the  motion.  They  cited 
8  John.  Rep.  86, 194 ;  6  lb.  37  ;  6  Masan^s  Rep.  35,  42 ;  1 
Dallas  261 ;  1  Smith's  Ch.  Pr.  152,  8  ;  4  Wash.  C.  C.  Rep. 
203 ;  Elm.  Dig.  60  ;  6  Cranch  148, 160 ;  2  Paige  iOi  ;  Story's 
Conflict  of  Laws  546 ;  Hopk.  Ch.  213. 

W.  Halsied  and  George  Wood,  contra.  They  cited  6  Harr. 
§•  John.  201 ;  1  HUl  130, 139  ;  15  John.  Rep.  121 ;  19  lb.  39 ; 
21  Wend.  40  ;  Elm.  Dig.  434,  443 ;  3  HarHngton's  Rep.  525 ; 
4  C(m.  Rep.  380 ;  1  Pet.  Rep.  73,  82,  3 ;  2  Chitty's  Gen.  Pr. 
304,  5 ;  Ld.  Kaime's  Law  Tracts  215 ;  1  Ves.  447,  454 ;  4  Cow. 
717  ;  Marvin's  Law  oj  J^aiions  80, 102  ;  6  Cranch.  159 ;  Gilb. 
For.  Ram.  21 ;  Elm.  Dig.  139  ;  4  John.  Ch.  106  ;  Story's  Conf. 
of  Laws,  sec.  649  ;  9  East.  192,  4 ;  61b.  582  ;  7  i6.  68  ;  4  lb. 
164  ;  7  Sergt.  §•  Rawk.  679  ;  2  Bos.  §•  Pul.  381 ;  8  Am^.  Jur. 
69;  21  Jr67id.509;  3  C(m.  Rep.ly  lIff//482;  6Jlfa5^.358; 
Duponceau  23,  26,  27  ;  Story's  Confl.,  sec.  516, 519, 550, 540, 
542,  536,  585 ;    Vattel,  Book  2,  ch.  7,  sec.  64,  5 ;  14  John. 
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Rep.  134 ;  16  lb.  82Y ;  Elm.  Dig.  566 ;  5  John.  Rep  41  ; 
HoU^s  Rep.  12 ;  2  Campb.  Rep.  63 ;  1  Gdlism  585 ;  2  Story's 
Eq.  Jur.j  Bee.  743,  4. 

The  Chancellor.     I  have  not  been  able  to  take  any  view  of 
this  question  which  will  authorize  this  court  to  proceed  in  this 
cause.     Our  statute  directing  publication  in  the  case  of  an  absent 
defendant  can  only  apply  to  cases  in  which  the  court  has  juris- 
diction  of  the  subject  matter  of  the  suit.  If  it  be  not  thus  limited, 
there  is  no  limit,  either  as  to  the  persons  of  defendants  or  as  to 
subject  matter.     Herman  Thorn,  a  citizen  of  New  Yotk,  by 
means  of  an  assignment  by  Elizabeth  Hait  to  him,  received  in 
New  York  the  share  to  which  she  was  entitled  of  the  personal 
estate  of  William  Jauncey,  deceased,  who  lived  and  died  in  New 
York,  whose  will  was  proved  there,  and  whose  estate  was  admin- 
istered there.     If  he  has  received  it  wrongfully,  or  in  such  man- 
ner and  by  such  means  that  he  will  be  held  to  have  received  it 
for  her  use,  and  to  be  accountable  to  her  for  it,  her  claim  is 
against  him  personally.  Equitas  agit  in  personam  :  the  primary 
decree  in  all  suits  in  equity  is  in  personam.     The  end  and  object 
of  any  suit  instituted  by  her  against  him  would  be  the  recovery 
of  the  money  from  him.     The  assignment  by  means  of  which 
Thorn  received  the  money  was  executed  in  this  State  ;  and  it  is 
contended  that,  inasmuch  as  the  prayer  of  the  bill  is,  that  the 
assignment  may  be  set  aside,  as  well  as  that  Thorn  may  account 
and  pay  the  money  ;  and  as  the  charge  in  the  bill  is,  that  the 
assignment  was  procured  by  fraud,  the  subject  matter  of  the 
suit  is  here.     It  is  admitted  that  it  was  necessary  to  go,  in  this 
bill,  for  an  account  and  payment  of  the  money,  as  well  as  for 
the  setting  aside  of  the  assignment ;  that  the  suit  must  be  whol- 
ly here,  or  wholly  in  New  York.     But  it  is  contended  that  the 
fraudulent  procurement  of  the  assignment  is  the  subject  matter 
of  the  suit,  the  gravamen,  and  will  draw  the  matter  of  account 
and  pajrment  to  it  as  incidents.     I  cannot  see  the  matter  in 
this  light.     If  Elizabeth  Hait  had  been  on  a  visit  to  Connecticut, 
and  the  assignment  had  been  procured  from  her  there,  would  a 
Connecticut  court  have  jurisdiction  without  the  service  of  pro- 
cess 1    Thorn  has  received  the  money.    Of  what  utility  could  it 


1847.]  HOYT  i;,  THOBN,  16 

be  for  tliis  court  to  declare  the  assignment  void  1  He  is  in  New 
York,  with  the  money  in  his  pocket.  The  complainant  would  be 
obliged  to  prosecute  him  there  for  the  money.  If  he  had  not 
receired  it,  would  a  suit  here  to  set  aside  the  assignment  prevent 
his  receiving  it  1  The  case  amounts  only  to  this  :  Thorn  has 
received  the  money  by  means  of  the  assignment ;  if  the  assign- 
ment was  fraudulently  procured,  he  has  received  the  money 
wrongfully,  and  will  be  held  to  have  received  it  for  her  use ;  and 
her  claim  against  him  is  in  personam.  It  cannot  be  that  the 
place  where  the  assignment  was  executed  can  give  locality  to  the 
claim  for  the  money.  Does  Thorn's' coming  into  this  State  and 
procuring  the  assignment,  make  the  case  in  any  way  different 
from  what  it  would  have  been  if  he  had  by  letters  induced  her 
to  send  it  to  him  in  New  York  1  He  having  received  the  money, 
the  cause  of  action  or  object  of  suit  is  the  recovery  of  it  from 
him.  The  cause  of  action  or  subject  matter  of  the  suit  cannot 
be  the  mere  negation  of  the  validity  of  the  authority  by  which 
he  received  it.  Where  would  be  the  jurisdiction  on  assumpsit 
at  law  ?  It  is  said  that  fraud  in  the  procuring  the  assignment 
gives  jurisdiction  to  this  court,  because  the  fraud  was  practiced 
here ;  the  fraud  not  being  in  the  mere  execution  of  the  instru- 
ment. But  what  was  this  assignment  other  than  a  personal  con- 
tract by  which  Thorn  was  authorized  to  receive  her  money,  tran- 
sitoiy  in  its  character ;  a  contract  authorizing  a  citizen  of  New 
York  to  receive,  in  New  York,  money  that  she  was  entitled  to 
there.  It  seems  to  mo  it  would  be  going  very  far  to  say  that 
such  a  contract  is  a  reshcata  in  such  a  sense  that  to  act  upon  it 
would  be  proceeding  in  rem.  Where  would  the  principle  con- 
tended for  in  opposition  to  the  motion  stop  ?  A  citizen  of  New  * 
York,  indebted  to  me,  a  resident  of  this  State,  comes  here,  and 
by  fraud  gets  my  receipt  for  the  debt.  Could  a  suit  be  institu- 
ted against  him  in  this  court,  without  service  of  process  on  him, 
for  the  money  ?  Certainly  not.  Would  the  putting  in  the  bill 
a  prayer  to  set  aside  the  receipt  remove  the  difficulty  1  I  think 
not.  The  fact  that  a  notice  of  the  suit  has  been  served  on  Thorn 
in  New  York  cannot  aid  the  complainants.  If  that  was  suffi- 
cient, any  citizen  in  New  York,  having  a  claim  in  personam 


16  HOYT  V.  THORN.  [dEO* 

against  another  citizen  of  New  York,  could  give  this  court  juris- 
diction of  it. 

The  order  of  publication  will  be  vacated. 

Order  accordingly. 


1847.]  HOWELL  V.  BOBB.  17 


Joseph  B.  Howell  and  otherSj  v.  Charles  Robb. 

If  the  bill  sUte,  either  direct! j  or  by  inference,  a  base  line  of  a  fishery,  an  answer 
dtnjing  that  such  is  the  base  line,  and  staling  another,  and  shewing  by  what  au- 
tbority  that  was  fixed,  is  responsire. 

'W.  H.  waa  seized  of  land  bordering  on  the  Delaware  rirer,  and  held  and  enjoyed  a  fish- 
ery in  the  said  rirer  opposite  his  said  lands  as  appurtenant  thereta  Afler  his  death, 
intestate,  the  Orphans'  Court  of  the  county  in  which  the  knds  are  situated  appointed 
Commismoners  to  make  partition  of  his  real  estate  among  his  heirs  at  law.  The 
Commissioners,  in  making  partition,  separated  the  lands  lying  contiguous  to  the 
jiTer  from  the  fishery,  by  lines  and  fixed  monuments,  and  severed  and  set  oflr  the 
fiaheiy  is  a  separate  share  of  the  estate,  the  line  of  separation  being  the  usual  high 
water  mark.  An  injunction,  which  bad  been  granted  restraining  the  owner  of  the 
had  from  building  a  wall  on  the  said  line,  was  dissolved. 

Motion  to  dissolve  injunction,  "which  had  been  granted  on  the 
bill  by  one  of  the  injunction  Masters. 

T.  W.  Mulford  and  W,  L.  Dayt(m  in  support  of  the  motion. 

Mr*  Jeffers  contra. 

On  filing  the  answer,  notice  was  given  of  a  motion  to  dissolve 
the  injunction.  Afterwards,  affidavits  were  taken  on  the  part  of 
the  complainants,  which  Mr.  Jeffers  offered  to  read  in  support  of 
the  injunction. 

Mr.  Dayton  opposed  the  reading  of  them ;  and  cited  Eden*  on 
Inj.  117  ;  1  John.  Ch.  445  ;  2  J6.  204. 

The  Chancellor  said  they  could  not  be  read. 
The  facts  in  this  case  will  sufficiently  appear  in  the  opinion 
delivered  by  the  court. 

The  Chancellor*  The  bill  states,  that  the  complainants  are 
seized  of  three-fifths  of  the  Hugg  fishery,  and  that  the  defendant 
is  seized  of  two-fifths  thereof ;  and  that  the  parties  in  interest 
appointed  Philip  Gray,  John  R.  Cowperthwaite  and  Isaac  Reeves, 
referees,  to  set  off  the  share  of  the  defendant  by  marks  and  meas- 
urements. That  the  referees  made  partition,  setting  off  by 
metes  and  bounds  two-fifths  of  the  said  fishery  to  the  defendant 
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and  three-fifths  thereof  to  the  complainants ;  the  part  allotted  to 
the  defendant  beginning  at  what  the  surveyors  of  the  parties 
ealled  "  the  upper  stone,"  above  Sykes's  wharf,  and  running 
south,  along  the  base  line  of  said  fishery,  229  feet,  to  the  lower 
edge  of  said  Sykes's  wharf,  to  a  stake  driven  into  a  decayed  log 
of  said  wharf;  thence  down  the  river,  along  said  base  line,  647 
feet  to  a  large  "  pebble  stone"  in  or  about  the  line  of  the  usual 
high  water  mark  ;  and  allotted  to  the  complainants  the  remaining 
river  front,  or  fishing  right  of  said  fishery,  beginning  at  the  south 
side  of  the  said  ''  pebble  stone,"  and  running  down  the  liver 
along  the  base  line  of  said  fishery. 

That  the  defendant  has  converted  his  part  of  the  shore  of  the 
said  fishery  into  town  lots  fronting  on  the  river,  and  has  erected 
a  stone  wall  along  the  shore,  below  high  water  mark,  in  front  of 
the  fishery,  and  below  the  large  "  pebble  stone,"  (i.  e.  down 
stream  from  the  large  "  pebble  stone,")  in  front  of  the  fishery 
allotted  to  the  complainants,  and  threatens  to  continue  it. 

That  said  wall,  if  continued,  will  destroy  the  complainants' 
fishery  ;  that  the  tide  will  wash  up  against  said  wall,  and  it  will 
be  impossible  to  make  a  high  water  haul  in  said  fishery,  which  is 
the  most  important  haul. 

The  bill  prayed  an  injunction  against  further  erecting  the 
wall,  and  it  was  granted. 

The  answer  states,  that  the  complainants  hold  their  right  in 
the  said  Hugg  fishery  under  Wm.  Hugg,  the  elder,  and  that  the 
defendant  holds  his  land  or  town  lots  under  the  same  Wm.  Hugg. 
That  said  Wm.'Hugg  died  intestate,  seized  of  the  said  land  or 
town  lots,  and  held,  used  and  enjoyed  the  said  fishery  as  appur- 
tenant thereto.  That  after  his  death  the  Orphans'  Court  of 
Gloucester  appointed  Michael  C.  Fisher,  Wm.  Sharp  and  Aaron 
Wood  to  make  partition  of  his  real  estate  among  his  heirs  at  law. 
That  the  said  commissioners  made  such  partition,  and  thereby 
caused  the  lands  lying  contiguous  to  the  river  to  be  separated 
from  the  said  Hugg  fishery,  by  lines,  fixed  monuments  and  per- 
manent land  marks,  and  did  not  bound  said  lands  by  the  river,  or 
any  part  thereof ;  which  lines  so  fixed  by  the  said  commissioners 
now  form  the  westerly  boundary  of  the  land  or  town  lots  of  the 
defendant ;  within  which  the  said  stone  wall  has  been  erected. 
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That  the  said  commissioners,  in  making  the  said  partition,  sev- 
ered the  said  fishery,  and  set  off  the  same  as  a  distinct  and  sep- 
arate share  of  the  estate  of  said  Wm.  Hugg ;  that  the  westerly 
lines  and  bonndaries  of  his  land  remain  the  same  as  when  fixed 
by  the  said  commissioners. 

That  Gray,  Cowpcrthwaite  and  Reeves  were  not  appointed  for 
the  purpose  of  fixing  the  easterly  line  of  said  Hugg  fishery,  and 
did  not  fix  the  same  in  their  partition  ;  but  that  they  were  ap- 
pointed solely  to  set  off  two-fifths  of  the  length  of  said  fishery 
to  the  defendant,  and  three-fifths  of  the  length  to  the  complain- 
ants ;  and  that  fbr  that  purpose,  and  no  other,  they  caused  the 
large  "  pebble  stone,"  mentioned  in  the  bill,  to  be  placed  at  a 
certain  point  on  the  shore,  in  about  the  line  of  the  usual  high 
water  mark. 

That  he,  the  defendant,  is  seized  of  a  large  tract  of  land  lying 
adjacent  to  the  shore  of  the  Delaware  river,  and  in  front  of  the  said 
Hugg  fishery,  of  the  value,  as  he  believes,  of  ^100,000,  and  daily 
increasing  in  value  by  reason  of  the  great  improvements  now 
being  made  upon  and  near  the  same.  That  the  current  of  the 
river  sets  strongly  against  the  shore  where  his  said  land  binds  on 
the  river,  and  that  a  wall  is  necessary  to  prevent  its  being  washed 
away.  That  within  a  few  years  the  water  has  made  such 
encroachments  upon  his  land  that  large  trees  that  were  marked 
as  monuments  to  show  his  boundary  line,  and  also  large  trees 
standing  and  growing  within  the  line  of  and  on  his  land,  have 
been  washed  up  and  thrown  down  by  the  action  of  the  current. 
That  the  wall,  although  erected  along  the  shore,  at  about  high 
water  mark,  is  not,  nor  is  any  part  of  it,  upon  the  said  fishery  ; 
but  that  the  same  and  every  part  of  it  is  on  his  land  and  within 
the  lines  bounding  the  same.  He  admits  he  has  erected  a  stone 
wall  of  about  100  yards  in  length,  and  about  3  or  4  feet  high, 
and  that  it  was  his  intention  to  continue  such  wall  along  the 
vhole  river  front  of  his  land  ;  but  he  says  the  wall  is  placed  at 
about  the  usual  or  average  high  water  mark ;  that  though  some- 
times the  tide  rises  up  to  and  washes  it,  at  other  times  the  tide 
at  high  water  does  not  reach  it ;  and  that  he  is  informed  and  be- 
lieves that  it  will  not  prevent  the  complainants  from  making  their 
bigh  water  haul  at  any  usual  or  ordinary  high  tide. 
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The  bill  goes  upon  the  base  line  of  the  fishery,  without  stating 
distinctly  what  that  is.  It  might  be  inferred  from  the  bill  that 
the  commissioners  to  divide  the  fishery  between  the  defendant 
and  the  complainants  fixed  the  base  line  of  the  fishery,  and  that 
the  wall  erected  by  the  defendant  is  outside  of  that  line  ;  or  the 
bill  may  mean  that  high  water  mark  is  the  base  line  of  the  fish- 
ery, and  that  the  wall  erected  is  below  high  water  mark.  No 
reference  is  made  in  the  bill  to  the  partition  made  by  the  com- 
missioners appointed  by  the  Orphans'  Court  of  Gloucester  to 
divide  the  real  estate  of  Wm.  Hugg,  the  elder,  deceased ;  which 
commissioners  separated  the  fishery  from  the  upland  along  the 
shore,  by  separate  boundaries.  The  answer  sets  out  that  parti- 
tion, and  states  that  the  wall  erected  is  inside,  i.  e.  on  the  land 
side  of  the  line  fixed  by  it,  separating  the  fishery  firom  the  up- 
land. And  there  is  nothing  in  the  bill  inconsistent  with  this 
idea. 

The  commissioners  appointed  by  the  Orphans'  Court,  and  who 
divided  the  fishery  from  the  upland,  and  allotted  the  fishery  as  a 
separate  part  of  the  estate  of  Wm.  Hugg,  the  elder,  were  the 
proper  persons  to  fix  the  line  between  the  fishery  and  the  upland ; 
and  the  persons  to  whom  the  fishery  fell,  in  that  division,  took  it 
according  to  that  line.  Those  commissioners,  it  would  seem, 
fixed  the  line  at  about  the  usual  high  water  mark  ;  and  from  the 
statements  of  the  bill  and  answer  there  is  nothing  to  show  that 
the  wall  erected  by  the  defendant  is  outside,  i.  e.,  on  the  river 
side  of  that  line.  The  bill  says  it  is  below  high  water  mark. 
What  high  water  mark  is  meant  1  The  usual  high  water  mark, 
or  the  line  to  which  the  water  sometimes  rises  1 

The  commissioners  to  divide  the  fishery  from  the  upland,  no 
doubt,  fixed  what  they  understood  to  be  the  ordinary  high  water 
mark,  or  a  line  which  would  give  the  fishery  its  proper  rights. 
And  the  answer  says  the  wall  is  within  the  line  fixed  by  them. 

It  was  objected  on  the  argument,  that  that  part  of  the  answer 
which  sets  out  the  partition  made  by  the  commissioners  to  divide 
the  real  estate  of  Wm.  Hugg,  the  elder,  and  which  separated  the 
upland  from  the  fishery,  was  new  matter,  not  responsive  to  the 
bill.  It  does  not  so  appear  to  me.  The  bill  stating,  either  di- 
rectly or  by  inference,  a  base  line  of  the  fishery,  it  seems  to  me 


1847.]  HOWELL  v:  robb.  21 

that  the  answer,  denying  that  such  is  the  base  line,  and  stating 
another,  and  showing  by  what  authority  that  was  fixed,  is  clearly 
responsive. 

On  the  facts  stated  in  the  answer,  the  injunction  will  be  dis- 
solved. 

Order  accordingly. 


22  HALLIDAY  V.  JOHNSOK.  [dEC, 


David  Halliday  v.  Peter  A.  Johnson  and  others. 

A  decree  in  a  mortgage  case  was  appealed  from ;  and  pending  the  appeal,  and  within 
a  year  from  the  date  of  the  decree,  an  agreement,  under  seal,  was  made  between  the 
parties,  that  a  certain  portion  of  the  amount  due  on  the  decree  should  be  paid  on 
the  execution  of  the  agreement;  that  the  interest  on  the  balance  should  be  paid 
half  yearly,  and  that  instalments  of  principal  should  be  paid  yearly ;  and  that  on 
failure  in  paying  any  instalment,  the  complainant  should  be  at  liberty  to  issue  ex- 
ecution on  his  decree.  Held,  that  on  failure  of  payment  of  an  instalment,  an  exe- 
cution might  issue  after  a  year  without  tcire  faeicu. 

In  June,  1842,  Peter  A.  Johnson  filed  his  bill  for  foreclosure, 
on  a  mortgage  dated  April  1,  1841,  given  by  Edwin  Ford  and 
wife  to  him,  to  secure  the  payment  of  $6,000,  in  four  years  from 
date,  with  interest  half  yearly,  from  Feb.  1, 1841,  according  to 
the  condition  of  abend,  &c.  On  the  17th  April,  1843,  a  Master 
reported  that  there  was  then  due  on  the  mortgage  $910  63,  and 
that  there  would  become  due  on  the  Ist  of  April,  1845,  $6,000, 
and  the  interest  thereon  from  Feb.  1,.  1848,  being  $778  19 ;  that 
a  sufficient  part  of  the  mortgaged  premises  to  pay  the  amount 
due  at  the  date  of  the  report  could  not  be  sold,  and  that  the 
whole  of  the  mortgaged  premises  should  be  sold  to  pay  the 
amount  then  due  and  the  amount  to  become  due.  On  the  *28th 
July,  1843,  a  decree  was  made  for  the  sale  of  the  whole  premises, 
to  pay  the  amount  then  due  and  the  amount  to  become  due. 
Ford  appealed  from  this  decree ;  and,  in  consequence  of  the  ap- 
peal, no  execution  was  issued.  On  the  1st  May,  1843,  a  half 
year's  interest  became  due.  In  Nov.  1843,  Johnson  brought 
ejectment  on  his  mortgage.  On  the  1st  Feb.  1844,  another  half 
year's  interest  became  due. 

In  this  state  of  things,  an  agreement  of  three  parts  was  made, 
by  writing  under  seal,  dated  May  20, 1844,  between  Ford,  of 
the  first  part,  and  George  D.  Strong,  of  the  second  part,  and 
Johnson,  of  the  third  part,  by  which,  after  reciting  the  said 
mortgage,  and  the  proceedings  thereon,  and  the  appeal,  and  the 
ejectment  suit,  and  that  Ford  was  about  to  sell  the  premises  to 
Strong,  Ford  agrees  with  Johnson  to  withdraw  his  appeal,  and 
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to  permit  judgment  to  be  entered  in  the  ejectment.     Strong 
agrees  with  Johnson  to  pay  him,  on  the  execution  of  the  agree- 
ment, $6,000,  and  to  pay  him  the  further  sum  of  $484  28,  on 
or  before  May  Slst,  1844,  with  interest  from  the  date  of  the 
agreement,  and  all  costs,  and  to  pay  Johnson  the  interest  on  the 
(6,000,  half  yearly,  on  the  first  days  of  Aug.  and  Feb.  in  each 
year,  and  $500  of  the  principal  on  the  1st  of  April,  1845,  and 
$500  of  the  principal  on  the  1st  of  April  in  each  succeeding 
year,  until  the  1st  of  April,  1848,  when  the  balance  of  the  said 
principal  was  to  become  payable  from  Strong  to  Johnson.     That 
Strong  should  put  the  mill,  machinery  and  premises  in  good  re- 
pair, and  keep  them  so  until  the  mortgage  should  be  paid  off, 
and  that  all  the  machinery  he  should  put  upon  the  premises 
should  be  subject  to  the  mortgage ;  that  he  would  keep  the  mill 
and  machinery  insured  for  at  least  $5,000,  and  assign  the  policy 
to  Johnson.     That  after  Ford's  said  appeal  should  be  withdrawn, 
the  decree  in  Chancery  should  remain  and  be  of  the  same  force 
as  if  the  appeal  had  not  been  taken,  and  should  stand  to  secure 
the  performance  of  the  covenants  contained  in  the  said  agree- 
ment ;  and  that  if  Strong  should  fail  to  make  the  payments  of 
interest  or  principal  for  thirty  days  after  the  same  should  be- 
come payable  according  to  the  said  agreement,  or  fail  in  any 
other  thing  in  said  agreement  contained  to  be  performed  by  him^ 
then  Johnson  should  have  full  right  to  issue  execution  on  the  said 
decree  and  sell  the  mortgaged  premises  according  to  law ;  and 
that  in  case  of  any  breach  of  said  agreement  on  the  part  of 
Strong  the  whole  of  the  principal  money  should  become  payable 
on  the  1st  of  April,  1845,  according  to  the  condition  of  the  said 
mortgage.     Johnson  agreed  to  delay  all  proceedings  on  the  de- 
cree until  April  Ist,  1848,  except  upon  the  breach  of  said  agree- 
ment by  Ford  or  Strong,  and  to  extend  the  time  of  pajrment  of 
the  mortgage  (except  as  before  stated)  for  three  years  from  the 
time  when  it  becomes  payable  by  the  terms  of  it,  i.  e.  to  April 
Ist,  1848 ;  and  that  he  would  take  no  measures  to  enforce  the 
decree,  nor  issue  execution  on  the  judgment  in  ejectment,  unless 
it  be  by  reason  of  the  breach  or  non-performance  of  the  said 
asreement. 

On  the  22d  May,  1844,  Ford  and  his  wife  conveyed  the  pro- 
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.  perty  to  Strong,  subject  to  Johnson's  mortgage ;  and  on  the  next 
day  Strong  and  his  wife  executed  a  mortgage  on  the  premises  to 
Ford,  to  secure  $3,800,  part  of  the  purchase  money. 

On  the  22d  May,  1844,  Strong  paid  every  sum  required  by  the 
said  agreement  to  be  paid,  leaving  only  the  $6,000  unpaid  and 
interest  thereon  from  Feb.  1st,  1844. 

Strong  went  into  possession,  and  put  the  mill,  machinery  and 
premises  in  good  repair ;  and  the  bill  states  that  he  put  in  the 
mill  valuable  machinery  and  otherwise  improved  the  premises  to 
the  value  of  $7,000  or  $8,000 ;  and  the  interest  was  paid  to 
Johnson  up  to  Aug.  1, 1846. 

On  the  15th  June,  1846,  Strong  and  his  wife,  for  $4,500,  con- 
veyed an  undivided  half  of  the  premises  to  David  Halliday,  the 
complainant ;  and  on  the  81st  Oct.  1846,  for  $5,000,  conveyed 
the  other  half  to  the  said  complainant. 

On  the  23d  Aug.  1846,  Johnson  caused  an  execution-  to  be 
issued  on  the  decree,  and  delivered  to  the  Sheriff,  commanding 
him  to  make,  by  sale  of  the  mortgaged  premises,  $910  53,  with 
interest  thereon,  and  $6,000  with  interest  thereon. 

The  execution  was  issued  without  scire  facias  and  without 
notice. 

Halliday  thereupon  filed  his  bill,  stating  the  foregoing  |facts, 
and  other  matters  from  which  he  supposed  an  equity  might  arise 
in  his  favor  to  have  the  sale  stayed  on  his  paying  what  by  the 
terms  of  the  agreement  would  then  be  due,  throwing  out  of  con- 
sideration  that  part  of  it  which  stipulates  that  on  the  failure  to 
pay  any  instalment  therein  mentioned  Johnson  should  be  at  lib- 
erty to  proceed  on  the  decree ;  and  prayed  an  injunction  staying 
the  sale  ;  which  was  granted. 

An  answer  was  put  in  by  Johnson ;  and  a  motion  thereupon 
made  to  dissolve  the  injunction. 

JIf  .  lAttU  and  A.  Whitehead^  in  support  of  the  motion.  They 
cited  1  Green's  Ch.  444 ;  2  ArcKb.  Pr.  87 ;.  2  Tidd's  Pr.  1005, 
1021,  3 ;  1  SeUar's  Pr.  189,  515 ;  2  Burr.  664 ;  19  John.  Rep. 
173 ;  11  lb.  513 ;  8  lb.  361 ;  2  A.  K.  Marsh.  512,  573 ;  2 
John.  Ch.  51,  526. 

C.  £.  Scofield  and  W.  Pennington^  contra. 
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The  Chancellor.  The  allegations  of  the  bill  from  which 
it  Tras  supposed  an  equity  might  arise  in  favor  of  the  complain- 
ant to  have  the  sale  stayed  on  his  paying  what  would  be  due- by 
the  terms  of  the  agreeqient,  independent  of  that  part  of  it  which 
stipulates  that  on  failure  to  pay  any  instalment  of  principal 
therein  mentioned  Johnson  should  be  at  liberty  to  proceed  on 
the  decree,  are,  I  think,  sufficiently  denied  by  the  answer. 

The  other  question  is,  whether,  under  the  circumstances,  it 
was  regular  to  issue  an  execution  without  a  scire  facias.  The 
question  is  the  same  in  this  case,  it  strikes  me,  as  if  the  agree- 
ment was  between  Johnson  and  Ford  alone.  The  decree  was 
obtained  in  July,  1843.  The  agreement  was  made  in  May, 
1844.  It  provides  that  a  certain  portion  of  the  amount  due  on 
the  decree  should  be  paid  on  the  execution  of  the  agreement ; 
that  the  interest  on  the  balance  should  be  paid  half  yearly ;  that 
instalments  of  ^500  each  should  be  paid  on  the  1st  of  April 
after  the  date  of  the  agreement,  and  on  the  1st  of  April  in  each 
succeeding  year,  till  April  1, 1848,  when  the  whole  balance  should 
be  paid ;  and  that  on  failure  in  paying  any  instalment  John- 
son should  be  at  liberty  to  issue  execution  on  his  decree.  I  am 
of  opinion,  that  under  such  an  agreement  for  a  stay  of  execution 
an  execution  may  issue  after  a  year,  on  a  failure  to  comply  with 
the  conditions  on  which  such  stay  is  granted,  without  a  scire 
facias.  The  fact  that  something  has  been  paid  on  the  decree 
(several  half  yearly  payments  of  interest  have  been  made  ac- 
cordmg  to  the  requirement  of  the  agreement)  does  not  render  it 
necessary  to  issue  a  scire  facias.  The  case  is  the  same  in  this 
respect  as  if  a  part  of  the  sum  decreed  should  be  paid  within  the 
year,  and  an  execution  should  be  issued  within  the  year  without 
a  scire  facias.  That  Johnson  did  not  issue  execution  on  the  first 
default  in  paying  a  yearly  instalment  of  principal,  but  waited  till 
after  default  in  paying  the  second  instalment,  did  not  defeat  his 
right  to  issue  execution  after  the  second  default.  The  injunc- 
tion will  be  dissolved,  and  the  complainant  in  the  decree  be  per- 
mitted to  proceed  on  his  execution,  endorsing  thereon  the  amount 
remaining  due. 

Order  accordingly. 
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SoLOMAN  Newman  v.  Abraham  Newman. 

The  o*Ui  of  a  Jew  complainant  to  an  iiyanction  bill  must  be  made  according  to  the 
form  and  aolemnities  of  the  Jewish  religion. 

An  injunction  had  been  obtained  by  the  complainant  on  a  bill 
8Wom  to  in  the  usual  form. 

0.  S,  Halstedy  JurCr^  on  affidavits  shewing  that  the  complain- 
ant was  a  Jew  by  birth  and  religion,  and  attended  the  Jewish 
Synagogue,  moved  that  the  injunction  be  dissolved. 

Mr.  Bradley^  contra. 

The  Chancellor  ordered  that  the  complainant  swear  to  the  bill 
according  to  the  form  and  solemnities  of  the  Jewish  religion,  in 
ten  days  after  service  of  a  copy  of  the  order,  or  that  the  injunc- 
tion be  dissolved. 

The  complainant  failed  to  comply  with  the  order. 

Injunction  dissolved. 

See  1  Vernon  263,  case  258. 


CASES   IN    CHANCERY 
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Pebjune  S.  Van  Wagner  v.  Edwin  Van  Wagner. 

1.  ezeented  »  deed  of  land  to  B.,  absolute  en  its  fiioe;  and  B.  executed  to  A.  a  bond, 
in  apenil  mm,  reciting  the  deed  made  by  A.  to  him,  and  that  A.  was  indebted  to 
him  on  two  notes,  stating  them,  and  the  amounts  thereof,  and  providing  that  if  A. 
should  refoae  or  neiclect  to  paj  the  said  notes  on  or  before  a  certain  day,  the  bond 
should  be  roid ;  but  that  if  A.  should,  on  or  before  the  said  day,  pay  the  said  notes, 
and  ihe  said  B.  should,  upon  due  notice  of  such  payment,  thereafter  neglect  or  re- 
fuse to  coDtey  Uie  said  land  to  A.,  the  said  bond  should  remain  in  force. 

Eddf  that  the  deed  and  bond  constituted  a  mortgage. 

Beldf/vrtkir,  that  the  mcrtgage  was  not  |i  security  for  moneys  due  from  A.  to  B.  on 
other  accounts. 

Oa  the  26th  of  April,  1845,  Perrine  L.  Van  Wagaer  exhib- 
ited his  bill,  stating  that  his  father,  James  Van  Wagner,  died 
June  1, 1842,  intestate,  leaving  his  widow,  Phebe  Van  Wagner, 
and  four  children,  viz :  the  complainant,  Edwin  Van  Wagner, 
the  defendant,  and  Eliza  Sayre,  wif^  of  Charles  Sayre,  and 
Phebe  Jane  Van  Wagner,  his  heirs  at  law ;  that  the  said  dece- 
dent  died  seised  of  considerable  real  estate  ;  that  after  his  death, 
and  on  or  about  July  21, 1842,  the  said  widow  and  the  said  Ed- 
win, Phebe  Jane,  and  Charles  Sayre  and  wife,  by  their  deed  of 
that  date,  for  the  consideration  of  $4,000  expressed  therein, 
bargained,  sold,  released  and  conveyed  to  the  complainant,  in  fee 
simple,  all  their  interest  in  the  said  real  estate. 

That,  in  order  to  secure  to  the  said  widow  an  annuity  during 
her  life,  in  consideration  of  her  joining  in  said  deed^  the  com- 
plainant, on  or  about  the  date  of  said  deed,  executed  to  her  his  bond 
in  the  penal  sum  of  $2,800,  condition  for  the  payment  to  her  of 
|81  a  year  during  her  life  ;  the  first  payment  to  be  made  on  the 
ht  (^  April,  1844 ;  and,  further  to  secure  the  payment  thereof, 
die  complainant,  with  his  wife,  executed  to  the  said  widow,  a 
mortgage  on  the  lands  described  in  the  said  deed,  except  a  part 
«f  the  first  tract  menlJDned  therein. 
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1842,  in  the  penal  sum  of  $2,100,  conditioned  for  the  payment 
to  them  of  Jl,050  on  the  terms  expressed  in  the  said  condition, 
which  are,  according  to  his  recollection  and  belief,  for  the  pay- 
ment, at  the  death  of  the  said  widow,  of  $350  to  the  said  Edwin, 
$350  to  the  said  Phebe  Jane,  and  $350  to  the  said  Charles 
Sayre  and  wife.  And,  to  secure  the  payment  of  the  moneys  in 
the  last  mentioned  bond  specified,  the  complainant  and  his  wife, 
on  the  same  2l8t  of  July,  1842,  executed  to  the  said  Edwin, 
Phebe  Jane,  and  Charles  Sayre  and  wife  another  mortgage  on 
the  same  lands  and  premises,  excepting  a  part  of  the  first  tract. 

That  the  share  of  the  said  children  and  heirs  at  law  in  the 
lands  and  real  estate  of  the  said  decedent,  at  the  time  of  the 
said  conveyance  thereof  to  the  complainant,  was  valued  at  $700 
over  and  above  the  said  sum  of  $1,050  for  which  a  mortgage  was 
given  as  aforesaid  to  the  said  Edwin,  Phebe,  and  Charles  Sayre 
and  wife. 

That  the  complainant,  with  his  wife,  immediately  after  receiv- 
ing a  title  to  the  said  lands,  and  on  the  said  21st  of  July,  1842, 
conveyed,  in  fee  simple,  with  the  usual  covenants  of  warranty,  a 
part  of  the  said  first  tract,  being  about  eighteen  acres,  to  the 
said  Edwin,  for  the  consideration  expressed  in  the  said  deed  of 
$800 ;  and  the  said  deed  and  the  land  described  therein  were 
intended,  accepted  and  taken  by  Edwin,  among  other  things,  in 
full  satisfaction  of  the  said  sum  of  $700,  the  valuation  to  him 
as  aforesaid  in  the  said  lands  and  real  estate. 

That  on  or  about  July  25, 1842,  the  complainant  gave  his 
promissory  note  to  the  said  Charles  Sayre  for  $700,  payable  to 
him  or  his  order,  eight  months  after  date,  for  value  received, 
without  defalcation  or  discount,  and  which  note  was  also  sub- 
scribed by  said  Edwin  Van  Wagner,  as  security  for  the  com- 
plainant,  and  was  delivered  to  and  accepted  by  the  said  Charles 
Sayre  for  and  in  satisfaction  of  his  and  his  wife's  joining  in  the 
eaid  conveyance  to  the  Qomplainant,  and  for  the  said  valuation'to 

That,  in  order  to  secure  to  the  said  Edwin,  Phebe  Jane,  and 
Charles  Sayre  and  his  wife  $1,050,  as  an  equivalent  for  their  in- 
terest in  the  dower  right  of  the  said  widow  at  her  death,  the 
complainant  gave  to  them  his  bond,  dated  the  same  July  21, 
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them  of  $700 ;  and  that  in  or  about  July,  1842,  the  complainant 
gave  to  the  said  Edwin  his  promissory  note  for  $300 ;  which  said 
two  promissory  notes  last  mentioned  are  the  notes  mentioned  and 
and  referred  to  in  the  recital  and  condition  of  the  bond  hereinaf- 
ter mentioned  as  given  by  the  said  Edwin  to  the  complainant. 

That  upon  the  urgent  solicitation,  request  and  demand  of  the 
said  Edwin,  and  to  secure  him  in  respect  to  his  being  surety  as 
aforesaid  on  the  complainant's  said  note  for  $700  to  Charles 
Sayre,  and  to  secure  him  in  respect  to  the  said  note  of  $300  so 
given  to  him,  the  complainant  and  his  wife,  on  or  about  Sept.  20, 
1843,  executed  a  deed  in  fee  simple,  absolute  on  the  face  of  it, 
and  delivered  it  to  the  said  Edwin,  for  all  the  lands  in  the  said 
first  mentioned  deed  described,  except  the  eighteen  acres  convey- 
ed to  the  said  Edwin  as  aforesaid ;  which  deed,  tifough  absolute 
on  the  face  of  it,  the  complainant  charges,  was  given  and  accept- 
ed and  intended  so  to  be  by  the  parties  to  it,  as  and  in  the  nature 
of  a  mortgage. 

That,  at  the  time  of  the  giving  the  same  to  the  said 
Edwin,  the  said  Edwin  made,  executed  and  delivered  to  the 
complainant  a  bond,  in  the  penal  sum  of  $1,000,  dated  Sept.  20, 
1843,  reciting  that  the  complainant  has,  by  deed  of  that  date, 
conveyed  to  the  said  Edwin  certain  lands  in  Morris  coimty, 
being  the  same  premises  mentioned  in  a  deed  from  the  heirs  of 
James  Van  Wagner,  except  a  tract  previously  conveyed  by  the 
complainant  to  the  said  Edwin,  deceased,  to  the  complainant  ; 
and  that  the  said  Perrino  (the  complainant)  is  indebted  to  the 
said  Edwin  on  two  promissory  notes,  on  the  first  of  which  the 
sjud  Edwin  is  security  for  the  said  Perrine  to  Charles  Sayre,  for 
$700,  with  interest  from  April  1, 1843  ;  and  the  second  of  which 
is  drawn  by  the  said  Perrine  to  the  said  Edwin,  dated  in  1843, 
for  $300,  and  has  been  indorsed  and  guarantied  away  by  said 
Edwin ;  that  sidd  Edwin  is  about  to  pay  to  the  said  Charles  • 
Sayre  $420  on  the  said  $700  note  ;  and  then  providing,  that 
if  the  said  Perrine  shall  refuse  or  neglect  to  pay  to  the  said  Ed- 
win $432,  or  shall  refuse  or  neglect  to  pay  to  the  person  entitled 
to  the  balance  which  will  then  be  due  on  the  said  note  for  $700^ 
or  the  sum  of  $200  on  the  said  note  for  $300,  on  or  before  the 
22d  of  March  then  next,  then  the  said  bond  to  be  void  and  of  no 
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effect.  But  that  if  the  said  Perrine  shall,  on  or  before  the  said 
22d  of  March,  make  the  said  several  payments,  and  the  said 
Edwin  shall,  upon  due  notice  of  such  fact,  thereafter  neglect  or 
refuse  to  convey  to  the  said  Perrine  the  premises,  &c.,  by  deed 
of  that  date  conveyed  by  the  said  Perrine  to  the  said  Edwin,  as 
fully  as  the  same  were  by  that  deed  conveyed  to  the  said  Edwin, 
then  the  above  obligation  to  remain  in  full  force. 

That,  shortly  after  the  said  conveyance  of  the  said  lands  to 
the  complainant,  he  took  the  direction  and  control  thereof,  ex- 
cept the  said  eighteen  acres ;  and  in  the  latter  part  of  March, 
1844,  moved  from  the  township  of  Bernards,  with  his  family,  and 
took  possession  thereof ;  that  as  the  said  22d  of  March  wals  ap- 
proaching it  was  agreed  between  the  said  Edwin  and  the  com- 
plainant to  exttnd  the  time  for  making  the  said  several  payments 
mentioned  in  the  condition  of  the  last  mentioned  bond  until  the 
1st  of  April,  1845.  And  the  complainant,  as  connected  with 
this  arrangement,  consented  that  the  said  Edwin  might  live  and 
board  with  the  complainant  upon  the  complainant's  moving  upon 
the  said  premises  ;  that  on  his  moving  upon  the  said  premises  the 
said  Edwin  began  to  live  and  board  with  the  complainant,  and 
has  continued  to  do  so  to  this  time. 

The  bill  charges,  that  the  arrangement  between  him  and  Ed- 
win was,  that  the  board  of  Edwin  was  to  be  instead  of  interest 
on  the  two  said  notes  ;  that  Edwin,  in  September  or  October, 
1844,  declared  to  the  complainant  that  he  should  not  have  the 
said  lands  at  all ;  and,  about  that  time,  ordered  the  com- 
plainant's hired  man  to  stop  hauling  out  compost  and  spreading 
it  on  the  land,  alleging  that  the  complainant  had  already  more 
sown  on  the  premises  than  he  would  reap  ;  that  Edwin  has  oth- 
erwise, for  some  time  past,  assumed  to  be  the  absolute  owner  of 
^e  said  premises  discharged  of  any  right  or  interest  of  the  com- 
plainant's therein,  and  has  denied  the  complainant's  right  to  re- 
deem the  same  by  paying  off  the  said  notes,  or  in  any  other 
way ;  and  that,  about  two  months  ago,  as  the  complainant  is  in- 
formed and  believes,  the  said  Edwin  offered  the  said  lands,  or 
tlie  principal  part  thereof,  for  sale,  to  one  Ebenezer  C.  Lindsley, 
who  wished  to  purchase  the  same,  without  informing  the  said 
Ebenezer  of  the  right  and  equitable  interest  of  the  complainant 
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therein.    And  that  the  said  Edwin  has  lately  offered  some  part 

of  the  said  lands  for  sale  to  one  William  Cross. 

The  complainant  states,  that  the  said  lands  so  conveyed  by 

him  and  his  wife  to  the  said  Edwin,  were,  at  the  time  of  the  said 

eonreyance,  worth  to  him  at  least  $4,200,  and  that,  with  the  full 
expectation  and  intention  of  redeeming  the  same,  he  expended 

large  smns  in  improving  the  same,  which  was  done  with  the 
knowledge  and  under  the  observation  of  the  said  Edwin,  who 
then  suffered  the  same  to  be  done  without  insisting  that  under  his 
said  deed  he  had  an  absolute  title  to  the  said  premises  indefeasi- 
ble, or  in  any  way  warning  the  complainant  against  making  such 
outlay  and  expenses ;  that  between,  April  1  and  July  1,  1844, 
the  complainant,  with  the  knowledge  of  the  said  Edwin,  put 
aboat  150  bushels  of  lime  and  about  50  bushels  of  ashes  upon 
the  said  premises,  and  put  about  1,500  shingles  on  the  bam,  and 
1,100  or  1,200  ft.  of  oak  weatherboards  on  thd  bam  and  shed 
adjoining,  and  moved  a  com  crib  and  smoke  house  on  the  prem- 
ises, cut  and  made  150  chestnut  rails  and  put  them  in  fences  on 
the  lands,  and  made  thereon  about  150  chestnut  posts,  intended 
for  use  on  the  same ;  all  which  was  done  under  the  full  expecta- 
tion and  intention  on  the  part  of  the  complainant  of  redeeming 
and  receiving  back  to  himself  the  title  to  the  said  premises. 

That  the  said  Edwin,  on  or  about  Sept.  22, 1843,  paid  on  the 
said  note  of  $700  the  sum  of  $420,  and  that  the  complainant 
afterwards,  on  or  about  April  2, 1844,  put  into  the  hands  of  said 
Edwin  $285  to  pay,  for  the  complainant,  on  the  said  last  men- 
tioned note,  which  he  did,  on  the  same  day,  pay  on  the  said  note. 
And  the  complainant  afterwards  paid  the  balance  of  the  said 
note  to  the  holder  of  it,  and  took  it  up  and  has  it  now  in  his  pos- 
session. 

That  the  complainant  is  informed  and  believes  that  the  said 

Edwin  has  paid  off  and  taken  up  the  said  note  of  $300,  $100 

whereof  was  part  of  the  consideration  of  $800  expressed  in  the 

first  mentioned  deed  from  the  complainant  and  his  wife  to  the 

»ud  Edwin,  so  that  the  complainant,  as  appears  by  the  said  bond 

of  the  said  Edwin  to  the  complainant,  was  only  to  pay  $200 

upon  the  said  $300  note. 
That  on  the  2d  of.  April,  1845,  the  complainant,  by  his  agent, 

tendered  to  the  said  Edwin  $700,  being  the  full  amount  of  what 
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the  complainant  could  legally  be  required  to  pay  on  the  said 
notes  of  $700  and  $300,  as  well  for  the  principal  as  for  the  in- 
terest thereof ;  and  upon  such  tender  required  said  Edwin  to  re- 
convey  to  him,  in  fee  simple,  by  a  release  and  quit-claim  deed^ 
free  from  any  incumbrance  thereon  made  by  the  said  Edwin,  >he 
said  lands  and  premises  described  in  the  said  deed  from  the  com- 
plainant and  his  wife  to  the  said  Edwin,  and  presented  to  the 
said  Edwin  a  release  and  quit-claim  to  be  executed  by  him  to 
the  complainant ;  but  that  the  said  Edwin  refused  to  accept  the 
said  tender  and  to  convey  the  said  premises  to  the  complainant^ 
insisting  that  he  had  a  good  title  to  the  said  premises  which 
could  not  be  defeated  by  the  complainant,  or  by  any  act  of,  or 
tender  by  the  complainant. 

The  bill  prays,  that  the  complainant  may  be  permitted  to  re- 
deem the  said  lands  and  premises ;  the  complainant  offering  to 
pay  the  amount  due  for  principal  and  interest  on  the  said  mort- 
gage or  deed  in  the  nature  of  a  mortgage,  up  to  the  time  of  such 
tender  made  as  aforesaid ;  and  that  the  said  Edwin  may  be  de- 
creed to  re-convey  the  said  lands  to  the  complainant,  in  fee  sim- 
ple, free  from  any  incumbrance  made  by  the  said  Edwin  there- 
upon, except  the  part  excepted  as  aforesaid  ;  and  that  in  the 
mean  time  the  said  Edwin  may  be  restrained  by  injunction  from 
conveying  or  incumbering  the  said  lands  or  any  part  thereof. 

The  injunction  prayed  for  was  allowed. 

The  defendant  in  his  answer  denies  that  the  conveyance  made 
by  the  complainant  to  him  was  accepted  and  intended  by  the 
parties  thereto  to  be  in  the  nature  of  a  mortgage,  and  avers  that 
he  received  the  said  deed  as  an  absolute  deed  for  the  property, 
and  that  the  bond  or  agreement  made  by  him  to  re-convey  to  the 
complainant  was  an  independent  agreement,  to  be  performed  by 
him  on  the  conditions  therein  specified ;  and  that  he  was  ready 
and  willing  to  re-convey  to  the  complainant  at  the  time  specified 
in  the  said  bond  or  agreement,  according  to  the  terms  and  condi- 
tions thereof,  but  that  the  complainant  neglected  to  pay  the 
moneys  therein  mentioned  and  take  a  re-conveyance  at  the  time 
and  according  to  the  terms  of  the  said  agreement. 

He  also  sets  up  that  the  complainant  is  indebted  to  him  on 
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Other  accounts,  and  claims,  if  the  complainant  shall  be  permitted 
to  redeem,  that  he  should  be  ordered  to  pay,  also,  the  amount 
which  may  be  found  to  be  due  him  from  the  complainant  on  such 
other  acooimts. 

Testimony  was  taken  on  both  sides. 

/.  J.  Scofidd  for  complainant.  He  cited  1  Greenes  CA.  264 ; 
Saxt(m^s  Ch.  537  ;  Rev.  Stat.  658,  sec.  4 ;  5  Mass.  Rep.  109  ; 
12  lb.  387 ;  2  Story's  Eq.,  sec.  1018, 19 ;  13  Pick.  411, 15  ; 
14  J&.  467 ;  15  lb.  259 ;  18  lb.  540  ;  1  Wend.  437 ;  3  lb.  211, 
213;  716.248;  19J6.518;  2  Jtfa*^.  493,  7 ;  8  J4. 159  ;  12 
Ih.  457 ;  13  lb.  309  ;  1  Sandford's  Ch.  Rep.  56 ;  1  Paige  56, 
and  other  cases. 

E.  W.  Whdpley,  contra,  cited  6  John.  Ch.  428 ;  4  Kenfs 
Cm.  175,  6 ;  2  Edwards^  138. 

The  Chancellor  said  that  the  transaction  was  a  mortgage, 
imd  that  it  was  not  a  security  for  any  balance  due  the  defendant 
on  other  accounts. 

Decree  for  complainant. 


34  MERVINE  V.  VANLIER.  [mAB. 


Thomas  Mervine  v.  Samuel  Vanlier  et  al. 

At  Sheriff'isale  on  Execution,  caveat  emptor  is  the  rule. 

The  Sheriff)  at  the  sale,  said  he  was  selling  the  right  and  title  of  the  mortjj^agor,  and 
the  crier  of  the  sale  advised  a  friend  of  his,  who  asked  his  adrice  aside,  privately, 
to  have  nothing  to  do  with  the  property ;  that  whoever  bought  it  would  probably 
buy  a  law  suit.  The  property,  for  which  the  complainant  had  agreed  to  pay  f  2,800, 
was  sold  for  $1,400.  It  had  been  a  neighborhood  talk  that  the  title  of  the  mort- 
gagor was  disputed,  and  the  complainant  had  himself  contributed  to  becloud  the 
title.  There  was  no  allegation  in  the  bill  that  the  title  was  free  from  dispute;  nor 
that  any  better  offer  had  been  made  for  the  property.  The  Court  refused  to  set 
aside  the  sale. 

The  bill,  filed  March  20th,  1847,  states,  that  on  the  29th  of 
Jan.  1842,  Thomas  Mervine,  the  complainant,  bought  of  Thomas 
Welles,  one  of  the  defendants,  a  farm  in  the  township  of  Deer- 
field,  in  the  Comity  of  Cumberland,  for  $2800,  subject  to  a  mort- 
gage thereon,  given  by  Welles  to  Daniel  Elmer,  another  of  the 
defendants,  dated  March  29th,  1841,  for  $500,  with  interest. 

That  Welles  gave  a  deed  to  the  complainant,  with  full  cove- 
nants of  warranty  and  seizin ;  and  that  the  complainant  gave 
Welles  his  bond,  conditioned  for  the  payment  of  the  said  sum  of 
(2800,  and  a  mortgage  upon  the  premises  to  secure  the  same  ; 
and  also  assigned  to  Welles,  as  further  security,  a  certain  ground 
rent  in  Philadelphia,  of  the  yearly  value  of  $570,  payable  half 
yearly. 

That  on  the  23d  of  Dec.  1844,  Elmer  commenced  a  foreclosure 
suit  upon  his  mortgage,  against  Welles  and  the  complainant. 
That  this  complainant  put  in  a  demurrer  to  the  bill  in  that  suit, 
which  was  overruled ;  and  afterwards  filed  such  answer  in  that 
case  as  he  was  advised  was  material.  That  after  filing  the  said 
answer,  he,  living  in  Pennsylvania,  lost  sight  of  the  proceedings 
in  that  suit,  relying  on  his  counsel  to  keep  him  duly  informecP 
thereof;  and  that  he  knew  nothing  of  the  proceedings  that  oc- 
curred at  the  sale,  until  a  long  time  after  the  sale  of  the  mort- 
gaged premises,  in  the  bill  after  stated. 

That  in  the  said  foreclosure  suit  brought  by  Elmer,  a  decree 


1848.]  MEEVINE  V.  VAJNTLEER.  36 

was  obtained  for  the  sale  of  the  premises  to  satisfy  the  several 
sums  found  due  to  Elmer  and  to  Welles,  on  their  respective 
mortgages;  and  Kfi.fa.  was  issued  to  the  Sheriff  of  Cumber- 
land, commanding  him  to  make  sale  of  the  premises,  and  to  dis- 
pose of  the  proceeds  according  to  the  said  decree. 

That  on  the  19th  of  Dec,  1846,  the  Sheriff  sold  the  premises. 
But  this  complainant  avers,  that  he  did  not  sell  the  same  conform- 
ably with  the  terms  of  the  said  decree  or  of  the  toid  execution  ; 
but  &at  he  sold  ^^  the  right  and  title  of  the  said  defendants  (in 
that  smt)  to  the  premises,  if  any  they  have,''  thereby  conveying 
the  idea  that  it  was  doubtful  if  the  said  Thomas  Welles  and  this 
complainant  bad  any  right  or  title  to  the  same.  And  that,  at  the 
same  time,  the  person  who  acted  as  crier  of  the  said  sale  inform- 
ed the  bidders  ^^  that  they  had  best  have  nothing  to  do  with  the 
property  ;  that  they  would  buy  a  heavy  law  suit  if  they  got  it ;" 
by  reason  of  which  irregular  proceeding  on  the  part  of  the  said 
Sheriff,  and  of  the  representations  of  the  said  crier  of  the  said 
sale,  the  interests  of  this  complainant  were  greatly  prejudiced ; 
insomuch  that  persons  who  came  to  the  sale  to  bid  for  the  proper- 
ty, and  were  willing  to  give  a  fair  price  for  it,  declined  bidding, 
and  the  same  was  struck  off  and  sold  for  the  very  low  sum  of 
$1400,  to  Samuel  Vanlier,  the  other  defendant  in  this  suit. 

That  there  was  present  at  the  said  sale  at  least  one  bidder 
who  was  willing  to  pay  for  the  property,  at  least  $2500,  as  this 
complainant  has  been  informed  and  verily  believes ;  but  was  de- 
terred from  bidding  by  the  unfair  mode  of  proceeding  of  the 
Sheriff,  and  the  imfair  representations  of  the  crier. 

That  after  the  sale,  and  before  this  complainant  was  made 
aware  of  the  facts  aforesaid,  the  premises  were  conveyed  by  the 
Sheriff  to  the  said  Vanlier ;  and  the  proceeds  have  been  appro- 
priated, in  the  first  place,  to  paying  off  the  amount  due  Elmer  on 
his  said  mortgage,  and  the  balance  thereof,  being  $656  98,  has 
%een  paid  into  Court,  subject  to  its  order,  where  it  now  is. 

The  bill  prays  that  the  said  sale  may  be  vacated ;  and  that 
Vanlier  may  be  decreed  to  deliver  up  to  be  cancelled  the  deed 
recaved  by  him  from  the  Sheriff;  and  that  the  decree  on  which 
the  sale  was  made  may  be  opened,  in  order  that  the  title  of  this 
complainant  to  the  property  affected  by  the  said  decree  may  bo 
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definitively  settled  before  a  sale  of  the  same,  that  it  may  not  be 
sacrificed  if  the  title  of  this  complainant  be  good ;  and  for  such 
further  relief,  &c., 

Samuel  Vanlier  put  in  his  several  answer.  He  says  he  be- 
lieves $2800  was  a  very  high  price  for  the  farm  when  the  com- 
plainant bought  it,  and  more  than  it  was  worth,  though  it  was 
then  in  better  order,  and  worth  more  than  when  it  was  sold  by 
the  Sheriff. 

He  submits  that  the  complainant,  being  a  party  to  Elmer's 
foreclosure  suit,  and  having  appeared  and  answered  the  bill  in 
that  suit,  is  bound  by  the  decree  made  therein,  and  was  bound 
to  take  notice  and  inform  himself  of  the  time  and  place  of  sale  ; 
and  that  he  is  informed  and  believes,  and  therefore  charges  that 
the  complainant  in  this  suit  was,  in  fact,  informed  of  the  time 
and  place  of  the  sale,  and  might  have  attended  if  he  had  thought 
fit  to  do  so. 

He  says  it  is  not  true,  to  his  knowledge,  information  or  belief, 
that  the  Sheriff  sold  "  the  right  and  title  of  the  said  defendants 
(in  that  suit)  if  any  they  have ;"  nor  is  it  true,  to  his  knowledge, 
information  or  belief,  tfcat  the  crier  of  the  said  sale  informed 
bidders  that  "  they  had  best  have  nothing  to  do  with  the  pro- 
perty, that  they  would  buy  a  heavy  law  suit  if  they  got  it,"  or 
any  words  to  that  effect.     On  the  contrary,  at  the  commencement 
of  the  sale,  the  Sheriff  caused  the  conditions  of  sale   by  him 
signed  to  be  publicly  made  known  ;  which  conditions  were  for 
the  sale  of  land  the  property  of  Thomas   Welles  and  Thomas 
Mervine,  taken  in  execution  at  the  suit  of  Daniel  Elmer,  com- 
plainant ;  and  the  metes  and  bounds  of  the  farm  are  therein 
fully  set  forth  ;  and  the  property  was  sold  agreeably  to  said  con- 
ditions, and  a  number  of  bids  were  made  by  different  persons, 
until,  after  it  had  been  cried  for  half  an  hour  or  more,  this  de- 
fendant being  the  highest  bidder,  at  $1400,  the  same  was  pub- 
licly struck  off  to  him ;  and,  at  the  request  of  the  Sheriff,  he 
signed  the  conditions  of  sale. 

That,  according  to  the  conditions  of  sale,  the  deed  was  to  be 
delivered  and  the  purchase  money  paid  on  the  26th  of  Dec,  the 
month  in  which  the  sale  took  place,  on  which  day  he  paid  the 
purchase  money,  and  the  Sheriff  delivered  to  him  a  deed  Ibr  the 
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property ;  and  this  defendant,  shortly  after^  took  possession  of 
the  farm,  bj  renting  it  to  Samuel  Rickman,  who  now  holds  it  as 
his  tenant. 

He  says  he  has  been  put  to  considerable  expense,  trouble  and 
inconvenience  in  obtaining  the  money  to  pay  for  said  farm,  and 
in  attending  to  the  same  since,  and  in  making  arrangements  and 
repairs  as  the  owner  thereof. 

That  he  does  not  know  what  any  person  present  at  the  sale 
was  willing  to  ^ve  for  the  property.  That  he  has  no  information 
that  any  one  made  known  his  willingness  to  give  more  than  he, 
this  defendant,  bid.  That  he  is  informed,  and  believes  it  to  be 
true,  that  some  persons  were  unwilling  to  bid  for  the  property  in 
consequence  of  the  repeated  declarations  of  the  complainant  in 
this  case  that  Thomas  Welles  never  had  title  to  it,  and  in  con- 
sequence of  the  well  known  character  of  the  complainant  for 
litigation.  That  he  is  informed  that  the  answer  of  the  complain^ 
ant  in  this  case  to  the  bill  of  the  said  Daniel  Elmer  in  his  said 
foreclosure  suit  sets  forth  that  Welles  had  not  a  good  title  to  the 
said  farm ;  and  is  also  informed,  that  the  complainant  in  this 
case  recently  instituted  proceedings  in  s^pie  court  in  Philadel- 
phia, against  Welles,  to  obtain  redress  from  him  for  an  alleged 
failure  in  the  title,  or  for  fraud  in  the  sale  of  the  said  farm  by 
Welles  to  him. 

That  the  complainant  repeatedly  declared  that  he  did  not  in- 
tend to  pay  the  Elmer  mortgage,  but  would  let  Elmer  sell  the 
property. 

He,  therefore,  submits  that,  though  it  is  probably  true  that 
the*6aid  farm  would  have  sold  for  something  more  than  he  gave 
for^^it  if  sold  on  a  credit,  and  if  not  subject  to  doubts  and  diffi- 
culties,^as  it'was,  in  regard  to  the  title,  under  the  circumstances 
he  gave  a  fuH  price ;  and  that,  at  all  events,  the  complainant, 
who  has  himself  done  so  much  to  question  the  title  of  the  pro- 
^rty  and  reduce  the  price  of  it,  has  no  just  cause  to  complain 
of  a  result  produced  by  his  own  acts. 

That  he  is  informed  and  believes,  that  Thomas  Welles  resides 
out  of  this  State ;  and  that  Daniel  Elmer  is  too  unwell  to  answef 
the  bill,  and  is  not  likely  to  be  well  enough  to  do  so  at  any  time 
hereafter. 
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Testimony  was  taken  on  both  sides. 

It  was  admitted  by  the  counsel  of  the  respective  parties,  that 
since  the  sale  of  the  mortgaged  premises  to  Vanlier,  and  the 
payment  into  Court  of  the  surplus,  Welles  has  been  paid  the 
money  due  to  him,  and  has  now  no  interest  in  the  matter. 

W,  L.  Dayton  for  the  complainant. 

L.  Q.  C.  Elmer  contra. 

The  Chancellor.  At  Sheriff's  sale  on  execution,  caveat 
emptor  is  the  rule.  A  mortgage  and  decree  upon  it  to  do  not 
establish  that  the  mortgagor  had  title  when  he  made  the  mortgage* 

The  ground  for  the  relief  sought  in  this  case  is,  that  the  Sheriff, 
at  the  sale,  said  he  was  selling  the  right  and  title  of  the  mort- 
gagor ;  and  that  the  crier  of  the  sale  advised  a  friend  of  his, 
who  asked  his  advice  aside,  privately,  to  have  nothing  to  do  with 
the  property ;  that  whoever  bought  it  would  probably  buy  a  law 
suit;  and  that  the  property,  for  which  the  complainant  had 
agreed  to  pay  $2800,  was  sold  for  $1400.  This  is  the  case  made 
by  the  proofs. 

The  bill  states  that  the  crier  informed  the  bidders  ''  that  they 
had  best  have  nothing  to  do  with  the  property ;  that  they  would 
would  buy  a  heavy  law  suit  if  they  got  it."  If  the  crier,  who, 
it  seems,  was  clerk  of  the  county,  had  undertaken  to  volunteer 
his  opinion  publicly  to  the  bidders,  that  they  had  best  not,  &c., 
(as  above,)  and  to  use  the  influence  of  his  judgment  publicly  to 
deter  bidding,  the  case  would  have  been  presented  in  a  stronger 
light  than  that  in  which  it  now  appears.  But,  being  applied  to 
privately  by  a  friend,  and  having  heard  what  Mervine  had  said 
to  him  about  the  title,  what  was  he  to  say  7  Could  he  advise  his 
friend  that  the  title  was  good  1  Persons  who  think  of  bidding 
at  such  a  sale  must  make  their  own  inquiries,  and  satisfy  them- 
selves as  to  the  title.  They  must  not  depend  on  inquiring  of  the 
Sheriff,  at  the  sale,  as  to  the  title.  He  is  not  supposed  to  know 
any  thing  more  about  it  than  they  do.  And  if  he  is  inquired  of, 
'  all  he  can  say  is,  that  he  is  about  to  sell  the  right  and  title  of 
the  mortgagor. 
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'    One  part  of  the  prayer  of  the  bill  is,  that  Mervine's  title  may 
be  definitively  settled  before  the  property  be  sold.    This  could 
not  be  done,  if  the  sale  should  be  set  aside.     In  a  bill  by  a 
mortgagee  against  a  mortgagor,  to  foreclose  the  mortgage,  the 
title  of  the  mortgagor  as  against  a  third  person  cannot  be  estab- 
lished.    And  if,  at  the  time  of  the  sale  under  the  decree  in  such 
suit,  a  cloud  rests  on  the  title  of  the  mortgagor,  it  is  his  misfor- 
tune ;  and  he  cannot  expect  that  the  property  will  bring  its  full 
value.     It  seems  that  one  of  the  persons  who  attended  the  sale 
with  a  view  of  bidding  had  an  idea  that  a  Sheriff,  on  a  sale  made 
by  him,  gave  a  warrantee  deed  ;  and  when  he  found  this  was  not 
the  case  he  declined  bidding.   It  had  been  a  neighborhood  talk  that 
the  title  of  the  mortgagor  was  disputed  ;  and  Mervine,  the  com- 
plainant in  this  case,  had  himself  contributed  to  becloud  the  title. 
Again,  the  complainant  was  apprized  that  the  property  was 
advertised  for  sale,  and  chose  not  to  attend  the  sale.     If  he  de- 
sired or  thought  he  should  be  able  to  satisfy  bidders  that  the 
title  was  good,  he  should  have  attended  the  sale. 

There  is  no  allegation  in  the  bill  that  the  title  is  now  free  from 
dispute ;  nor  does  it  show  that  any  better  offer  has  been  made 
for  the  property,  under  the  circumstances  imder  which  it  was 
sold.  Nor  is  there  any  such  ground  of  assurance  that  the  pro- 
perty would  bring  more  at  another  sale,  under  the  same  circum- 
stances as  to  the  title,  as  to  justify  the  Court  in  setting  aside  the 
sale  that  has  been  made. 

Applications  to  open  the  biddings,  before  the  deed  has  been 
delivered,  a  larger  bid  having  been  offered,  have  been  often  suc- 
cessful. But  after  the  deed  has  been  delivered,  and  the  pur- 
chaser has  gone  into  possession,  a  strong  case  should  be  required 
to  set  aside  the  deed.  It  appears  to  me  that  it  would  be  a  dan- 
gerous precedent  for  the  Court  to  interfere  in  a  case  like  this. 
The  bill  will  be  dismissed,  with  costs. 
Decree  accordingly. 
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Hiram  Hutchinson  v.  Thomas  V.  Johnson  and  others. 

If  there  be  a  serious  question  whether  machinerj  in  a  building  is  corered  bj  a  mort- 
gage, the  court  will  interpose  to  prevent  its  removal,  udtil  the  question  can  be  set- 
tled. 

The  mortgagor  should  be  made  a  party  in  a  suit  raising  such  question. 

Hiram  Hutchinson  exhibited  his  bill,  sworn  to  on  the  15th  of 
October,  1847,  stating,  that  on  the  25th  of  May,  1846,  Ellison* 
Conger,  Judson  Conger  and  Alfred  Conger,  of  Newark,  were  in- 
debted to  William  McBeth,  of  that  place,  in  $403  32 ;  to  Fran- 
cis C.  Kellinger  in  $366  72 ;  to  George  T.  Johnson  in  $344  82 ; 
to  James  E.  Bathgate  in  $230  85  ;  to  John  Faulksin  $282  22 ; 
to  Henry  Faitoute  in  $135  25  ;  to  James  R.  Bird  in  $200 ; 
to  George  C.  Crane  in  $126  63,  and  to  Henry  Holden,  Jr.,  in 
$95,  making  in  all  $2190  81 ;  and  that,  being  so  indebted,  the 
said  Ellison  Conger,  for  the  purpose  of  securing  the  payment  of 
the  said  moneys,  made,  executed  and  delivered  to  his  said  credit- 
ors, respectively,  promissory  notes  for  the  said  respective 
amounts,  all  dated  May  25, 1846,  and  payable,  respectively,  in 
one  year  from  that  day  ;  and  that,  further  to  secure  the  payment 
of  the  said  moneys,  the  said  Ellison  Conger,  with  Mary  P.,  his 
wife,  and  Judson  Conger  and  Alfred  Conger,  executed  and  deliv- 
ered to  one  Staats  S.  Morris,  of  Newark,  in  trust  for  the  use 
and  benefit  of  the  said  creditors,  an  indenture  of  mortgage,  dated 
the  same  day,  whereby  they,  in  consideration  of  $1,  acknowl- 
edged to  be  paid  to  them  by  the  said  Morris,  conveyed  to  him 
and  his  heirs  forever  a  certain  tract  of  land  and  premises  therein 
described,  situate  in  Newark  aforesaid,  (the  boundaries  whereof 
are  given  in  the  bill,)  being  the  lands  and  premises  known  as  the 
Hope  Buildings,  together  with  all  and  singular  the  profits,  privi- 
leges and  advantages,  with  the  appurtenances  to  the  same  be- 
lon^ng  or  in  anywise  appertaining  ;  also  all  the  estate,  right,  ti- 
tle, interest,  property,  claim  &nd  demand  whatsoever  of  the  par- 
ties^of  the  first  part  to  the  said  mortgage  of,  in,  and  to  the  same 
and  every  part  and  parcel  thereof^  to  have  and  to  hold  to  the 
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said  Morris,  his  heirs  and  assigns,  in  trust  for  the  use  and  benefit 
of  the  said  creditors,  and  with  and  subject  to  a  proviso,  that  if 
the  said  Ellison  Conger,  his  heirs,  &c.,  should  pay  the  said  mo* 
neys  according  to  the  terms,  tenor  and  effect  of  the  said  promis- 
Borjr  notes,  respectively,  the  said  mortgage  should  be  void ;  that 
the  said  mortgage  was  recorded  on  the  Ist  of  June,  1846. 

That,  afterwards,  on  the  21st  of  April,  1847,  the  said  notes, 
respectively,  were  indorsed  by  the  said  respective  payees  thereof, 
and  the  said  mortgage  was  assigned  by  the  said  Morris  to  An- 
drew Lemassena ;  and  that  afterwards,  on  the  said  21st  of  April, 
1847,  the  said  notes  were  indorsed  and  the  said  mortgage  was 
assigned  by  the  said  Lemassena  to  the  complainant ;  that  after- 
wards, to  wit.,  on  the  21st  of  August,  1847,  the  said  notes  were 
passed  and  the  said  mortgage  was  assigned  by  the  complainant 
to  Abraham  Denman ;  and  that  afterwards,  to  wit.,  on  the  7th  of 
October,  1847,  the  said  notes  were  passed  and  the  said  mortgage 
was  assigned  by  the  said  Abraham  Denman  to  the  complainant ; 
that  the  complainant  is  the  bona  fide  holder  of  the  said  notes  and 
mortgage,  and  is  the  only  person  interested  therein,  and  that  be 
procured  the  same  by  paying  therefor  the  face  of  the  same,  with 
a  deduction  of  $50 ;  and  that  he  has  been  the  real  beneficial 
owner  thereof  ever  since  the  transfer  of  the  same  to  the  said  Le- 
massena as  aforesaid,  who,  as  well  as  the  said  Abraham  Denman, 
acted  only  as  his  agent  and  trustee. 

That,  at  the  time  of  the  execution  and  delivery  of  the  said 
mortgage,  the  said  Hope  Buildings  therein  mentioned  were  an 
extensive  range  of  brick  buildings,  built  for  the  purpose  of  intro- 
ducing and  erecting  therein  steam  engines,  for  the  purpose,  of 
leasing  and  renting  out  steam  power,  to  aid  in  carrying  on  the 
manufacture  of  such  products  and  manufactures  as  might  be 
made  and  manufactured  by  any  person  therein  who  should  choose 
to  avail  themselves  of  the  said  power  and  locate  themselves  in 
the  said  building. 

That  the  said  buildings  have  always  derived  a  great  part  of 
their  value  firom  being  adapted  in  their  construction  to  contain 
and  employ  the  said  machinery ;  that  such  machinery  consists  of 
a  steam  engine,  shafting  and  such  other  apparatus,  fixtures  and 
machinery  as  is.  requisite  to  ^ord  power  in  the  various  parts  of 
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isaid  building,  whicli  machinery  is  built  in  and  incorporated  >yith 
the  said  building  by  means  of  bolts,  walls  and  mason  work ;  that 
entire  rooms  are  appropriated,  and  constructed  with  a  view  of 
being  appropriated  to  said  machinery,  and  that  the  machinery 
could  never  be  taken  away  without  tearing  down  and  destroying 
parts  of  the  said  building. 

That  the  debts  for  the  security  of  which  the  said  mortgage 
was  given  were  such  as  were  due  from  the  mortgagors  to  the 
said  creditors,  or  cestuis  que  ti*ust,  for  stock  by  them,  severally, 
from  time  to  time  furnished  the  said  mortgagors  to  enable  them 
to  carry  on  their  trade  ;  and  that  the  furnishing  such  stock  was 
usually  considered  a  cash  transaction,   and  not  one  of  credit ; 
&at  the  persons  so  furnishing  stock  to  the  said  mortgagors  were, 
many  of  them,  persons  in  moderate  circumstances,  who  would 
seriously  feel  the  loss  of  stch  debts  ;  and  that,  for  these  reasons, 
it  was  the  intention,  as  well  of  the  said  mortgagors  as  of  the  con- 
veyancer who  drew  up  the  said  mortgage,  that  it  should  afford 
the  said  creditors  every  possible  security,  and  that  it  should 
cover  all  of  said  machinery  ;  and  that  such  was  the  understand- 
ing of  the  said  creditors  at  the  time  of  the  execution  of  the  said 
mortgage  ;  and  that  such  were  the  directions  of  the  said  mort- 
gagors to  the  said  conveyancer,  Staats  S.  Morris ;  and  that  the 
said  Morris  considered  that  in  drawing  the  said  mortgage  in  its 
present  form  he  had  framed  it  so  as  to  cover  as  well  the  said 
buildings  and  machinery  as  the  said  land.     And  the  complainant 
submits  that  such  is  the  effect  of  the  said  mortgage,  and  that  the 
said  machinery  was  at  the  time  of  the  delivery  of  the  said  mort- 
gage so  incorporated  and  identified  with  the  mortgaged  premises 
as  to  be  a  part  of  the  realty  ;  and  that  the   said  mortgage,  as 
well  from  the  intention  of  the  mortgagors  and  the  intendment  of 
law  as  the  language  of  the  same,  covers  the  said  machinery. 

That  it  has  always  been  understood  that  the  said  mortgage 
covered  the  said  machinery,  and  that  it  was  part  of  the  estate  ; 
Ihat  it  has  been  so  understood  by  numerous  creditors  of  the  said 
mortgagors,  and,  as  the  complainant  believes,  by  those  who  are 
subsequent  to  him  in  their  mortgages  on  the  said  premises  ;  that 
although  many  creditors  of  the  mortgagors  have  had  judgments 
jagaiBfit  them^  and  have  sold,  by  virtue  thereof^  all  their  available 
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property,  yet  no  pretence  has  ever  been  made  that  the  said  ma- 
chinery was  personal  property  distinct  from  the  said  real  es- 
tate. 

That,  before  the  machinery  above  referred  to  and  afterwards 
specified  in  the  bill  was  placed  into  and  incolrporated  with  the 
said  buildings,  the  said  mortgagors  made,  executed  and  deliyered 
to  one  Mary  Jones  two  mortgages  on  the  said  lands  and  build- 
ings, which  were  duly  acknowledged  and  recorded,  and  constitu- 
ted the  first  lien  on  the  said  lands  and  buildings ;  but,  as  the 
complainant  is  informed  and  belieyes,  did  not  in  any  manner 
charge,  incumber  or  affect  the  said  machinery. 

That  the  said  mortgagors  then  executed  two  other  mortgages, 
to  secure  sums  of  money  therein  mentioned,  one  to  Andrew  Stark, 
and  the  other  to  Charles  A.  DeHart,  which  mortgages  were  all 
inumbrances  on  the  said  lands  and  buildings  prior  to  the  mort- 
gage of  the  complainant ;  and  also  executed  six  other  mortgages, 
to  secure  the  sums  therein  respectively  mentioned ;  which  six  last 
mentioned  mortgages  cover  the  same  lands,  buildings  and  ma- 
chinery as  are  covered  by  the  complainant's  said  mortgage ;  and 
•which  mortgages  were  given,  one  to  Alfred  Mead,  one  to  Thos. 
V.  Johnson,  one  to  Lewis  C.  Grover,  and,  as  the  complainant  is 
informed  and  believes,  assigned  by  said  Grover  to  said  Johnson, 
one  to  Staats  S.  Morris,  one  to  George  Lewis,  and  one  to  Ed- 
ward S.  Inness  and  Joseph  R.  RolUnson  ;  and  which  said  last  six 
mortgages  were  recorded,  as  the  complainant  is'  informed,  iii  the 
order  of  priority  in  which  they  are  here  stated  ;  by  virtue  of  which 
said  last  six  mortgages  the  said  Mead,  Johnson,  Morris,  Lewis, 
and  Inness  and  RoUinson  claim  to  have  some  lien  upon  the  ma- 
chinery which  was  situated  in  the  said  Hope  buildings  at  the 
time  the  complainant's  mortgage  was  executed ;  but  that  the  said 
last  six  mortgages  are  subsequent  to  the  mortgage  of  the  com- 
plainant. 

That,  on  the  14th  of  April,  1847,  a  final  decree  was  made  in 
this  court  in  relation  to  the  lands  and  premises  covered  by  the 
said  mortgages  given  to  Mary  Jones,  and  in  relation  to  no  other 
property,  in  a  certain  cause  therein  depending,  wherein  the  said 
Mary  Jones  was  complainant,  and  the  said  Stark,*  Johnson,  Mor- 
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rifl,  Lewis,  DeHart,  Mead,  Inness,  Rollinson  and  others  were  de- 
fendants. 

That  by  the  said  decree  it  was  decreed  that  the  premises  men- 
tioned in  the  mortgages  of  the  said  Mary  Jones,  the  complainant 
in  that  suit,  but  not  the  machinery  mentioned  in  the  mortgages 
of  the  said  Mead,  Johnson,  Lewis  and  others,  defendants  therein, 
and  which  was  not  contained  in  the  mortgages  of  the  said  Maiy 
Jones,  should  be  sold  to  pay  the  mortgages  of  the  said  Mary 
Jones,  and  of  such  defendants  in  the  said  suit  as  held  mortgages 
on  the  premises  so  ordered  to  be  sold,  according  to  the  priorities 
of  the  same,  as  settled  by  the  said  decree. 

That  the  Sheriff,  by  virtue  of  a^.  /a.  issued  on  the  said  de- 
cree, did,  on  the  27th  of  September,  1847,  sdl  and  strike  oflf,  at 
public  auction,  to  the  complainant,  the  premises  so  directed  to  be 
sold,  for  $7,000 ;  and  on  the  6th  of  October,  1847,  delivered  to 
the  complainant  a  deed  therefor ;  that  the  Sheriff,  with  the  pro- 
ceeds of  said  sale,  paid  off,  according  to  the  directions  of  the  said 
decree,  all  the  mortgages  which,  as  hereinbefore  stated,  were 
prior  to  the  mortgage  of  the  complainant,  and  witii  the  residue 
of  the  said  proceeds  did  pay  on  the  mortgage  of  the  complain- « 
ant  the  sum  of  $553  28. 

That  the  said  Charles  A.  DeHart,  on  or  about  July  29, 1847, 
became  the  purchaser  of  the  said  mortgaged  premises,  for  a  pe- 
riod of  one  year,  at  a  sale  of  the  same  then  made  under  the  pro- 
visions oif  an  aclFof  the  Legislature,  entitled  a  further  supple- 
ment to  the  act  incorporating  the  city  of  Newark,  authorizing 
the  sale  of  real  estate  in  Newark  for  taxes  ;  and  that,  on  or  about 
the  7th  of  August,  1847,  the  said  Charles  A.  DeHart  procured 
all  the  interest  by  him  so  obtained  to  the  said  premises  to  be 
conveyed  by  the  collector  of  arrears  of  taxes  for  the  city  of  New- 
ark to  the  said  Thomas  V.  Johnson ;  and  that  the  said  Johnson 
therupon  took  possession  of  the  said  mortgaged  premises,  or  of 
such  part  thereof  as  contained  the  said  machinery ;  that  by  an 
act  of  the  Legislature,  passed  January  26,  1844,  provision  is 
made  for  the  redemption,  by  the  lawful  owner,  of  property  so 
sold  for  taxes,  within  one  year  after  such  sale,  by  paying  or  ten- 
dering to  the  purchaser  at  such  tax  sale  the  amount  paid  by  him 
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for  premises  so  sold  for  taxes,  with  an  addition  at  the  rate  of  12 
per  cent,  per  annum  thereon  from  the  ^ime  of  such  sale. 

That  the  complainant,  after  he  had  received  the  said  Sheriff's 
deed,  and  on  the  6th  of  October,  1847,  tendered  to  the  said 
Thomas  J.  Johnson  $106  SO  in  specie,  being  the  full  amount  so 
paid  by  said  DeHart  to  the  said  collector  for  "the-  said  property,  ' 
with  the  addition  of  12  per  cent,  thereon  as  aforesaid.    That  the 
said  Johnson  then  refused  to  receive  the  money  so  tendered,  or 
to  deliver  up  the  deed  executed  by  the  collector  to  him,  or  to  give 
the  complainant  possession  of  the  said  premises ;  whereupon  the 
complainant  made  an  affidavit  of  the  said  facts,  according  to  the 
act  last  aforesaid,  and  delivered  such  affidavit  to  the  Treasurer 
of  the  city  of  Newark,  and  thereupon  paid  to  the  said  Treasurer 
the  said  last  mentioned  sum  of  money,  who  gave  the  complain- 
ant a  receipt  for  the  same,  annexed  to  the  said  affidavit,  specify- 
ing, in  the  said  receipt,  that  the  said  money  was  paid  for  the  pur- 
pose of  redeeming  the  said  premises ;  and  gave  the  complainant 
such  certificate  as  is  required  by  the  said  last  mentioned  act,  ' 
which  certificate,  being  duly  acknowledged  by  the  said  Treasurer, 
•  was  thereupon  filed  in  the  office  of  the  Clerk  of  the  county  of 
Essex;  and. the  said  Johlison  was  also  informed  by  the  said 
Treasurer  that  the  complainant  had  paid  him  the  said  sum  and 
the  said  interest,  and  that  the  said  Johnson  could  have  the  same 
at  any  time ;  by  virtue  of  which  premies,  tlie  complainant  be- 
came entitled  to  the  immediate  possession  of  tfie  said  mortgaged 
premises  ;  and  that  he  demanded  possession  thereof  of  the  said 
Johnson,  who  refused  to  deliver  possession  to  him,  and  still  un- 
lawfully prevents  the  complainant  from  taking  possession  of  the 
said  premises. 

That  the  said  DeHart,  or  the  said  Johnson  claiming  under 
him,  never  acquired  by  the  purchase  at  the  said  sale  for  taxes 
anything  more  than  a  lien  on  said  premises,  which  lien  has  now 
been  extinguished  by  the  complainant's  having  followed  the  di- 
rections of  the  said  act  for  that  purpose  enacted  ;  but  by  reason 
of  the  anomalous  proceeding  by  which  the  said  lien  is  by  said  act 
directed  to  be  extinguished,  the.  complainant  would  be  embar- 
rassed, if  not  entirely  defeated,  in  acquiring  the  possession  of 
the  said  premises  by  the  usual  remedies  for  that  end  afforded  in 
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oonrtB  of  law.  That  the  said  amount  of  taxes  and  interest  was 
also  tendered  to  the  said  Johnson,  on  the  28th  of  September, 

1847. 

That  the  said  Johnson,  so  having  possession  of  the'  said  prem- 
ises, on  the  4th  of  October,  1847,  undertook  to  sell  at  public 
vendue,  in  Newark,  the  said  machinery,  and  gave  out  at  the  said 
sale  that  he  would,  immediately  on  the  said  sale  being  made,  de- 
liver the  said  machinery. 

That  the  complainant  and  the  said  Abraham  Denman,  who 
was  then  the  assignee  of  the  complainant's  said  mortgage,  by  F. 
T.  F.,  their  attorney,  forbade  the.  sale  of  the  said  machinery, 
because  the  said  Johnson  had  no  authority  to  sell  the  same ;  be- 
cause the  said  machinery  was  so  incorporated  with  the  said  build- 
ings that  it  could  not  be  separated  therefrom  without  waste  and 
injury  to  the  said  buildings  and  machinery,  and  because  the 
mortgage  now  the  property  of  the  complainant  was  the  first  lien 
thereupon ;  but  that  Johnson  diregarded  such  notice  and  pro- 
ceeded with  the  sale,  and  the  machinery  was  struck  off  for 
$2,885,  either  to  the  said  Johnson  or  to  the  said  Inness  &  Rol- 
linson. 

That  the  complainant  and  the  attorney  of  the  said  Denman  de- 
manded of  Johnson  some  writing  to  show  the  sum  for  which  the 
machinery  was  sold,  and  who  was  the  purchaser  thereof ;  but  that 
Johnson  refused  to  give  any  information  or  any  voucher  or  secu- 
rity  in  relation  «  the  transaction. 

That,  on  the  6ih  of  October,  1747,  Johnson,  with  a  large 
number  of  men,  commenced  to  break  the  walls  and  mason  work 
of  the  said  Hope  buildings,  for  the  purpose  of  disconnecting  the 
said  machinery  from  the  said  building,  and  was  so  engaged  dur- 
ing the  whole  of  that  day,  and  thereby  did  great  damajge  as  well 
to  the  said  machinery  as  to  the  said  building. 

That  Johnson,  on  the  said  6th  of  October,  sent  off  a  large  and 
valuable  part  of  said  machinery  to  the  city  of  New  York,  and 
near  midnight  of  the  same  day  was  engaged  disconnecting  and 
carrying  away  the  residue  of  the  same,  and  was  only  prevented 
from  so  doing  by  the  order  of  this  court ;  that  the  reason  of 
Johnson's  making  such  haste  to  extricate  the  said  machinery 
wasj^that  he  expected  and  feared  the  ipjunotion  ot  this  court  to 
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arrest  his  progress,  knowing  that  he  was  unlawfully  employed ; 
that  Johnson  has  at  this  time  a  considerable  part  of  the  said  ma- 
diinery  on  the  wharf  in  Newark,  which,  together  with  such 
machinery  as  remains  in  the  building,  he  intends,  unless  restrain- 
ed by  the  injunction  of  this  court,  to  transport  to  the  city  of  New 
York ;  that,  in  consequence  of  said  Johnson's  so  unlawfully  sell- 
12^  the  said  machinery,  it  sold  for  a  price  far  below  its  real  value. 

That  Johnson  now  holds  on  to  the  possession  of  a  large  part 
of  the  said  buildings,  without  deriving  any  benefit  therefrom,  as 
the  same  is  unoccupied ;  that  the  windows  of  the  said  buildings 
are  out,  and  the  doors  off,  and  that  Johnson  will  not  permit  the 
complainant  even  to  put  the  said  buildings  in  such  situation  as  to 
prevent  their  receiving  further  damage. 

That  there  is  due  to  the  complainant,  on  his  said  mortgage, 
$1,811  63 ;  and  that  he  has  applied  to  the  mortgagors  to  pay 
the  same,  and  to  the  said  Johnson,  Mead,  Morris,  Lewis,  Inness 
and  KoUinson  to  pay  the  same,  or  to  release  to  him  all  their 
right,  title,  and  equity  of  redemption  of,  in  and  to  the  said 
mortgaged  premises,  and  suffer  him  peacebly  to  enter  and  possess 
the  same. 

The  bill  prays  that  the  defendants  may  answer  the  premises, 
and  that  Johnson  may  set  forth  what  machinery  he  has  removed 
or  carried,  or  suffered  to  be  removed  from  the  said  buildings ;  and 
that  the  defendants  may  be  decreed  to  pay  to  the  complainant,  by 
a  short  day,  what  may  be  found  to  be  due  him  9n  the  said  notes 
and  mortgage ;  and  that,  on  failure  thereof,  they  may  be  fore- 
closed of  and  from  all  right  and  equity  of  redemption  of,  in  and 
to  the  said  machinery  so  as  aforesaid  situated  in  the  said  Hope 
Buildings  at  the  time  of  the  delivery  of  the  complainant's  mort- 
gage, and  of  all  right  and  title  to  the  said  lands  and  premises  so 
conveyed  to  the  complainant  by  the  said  Sheriff,  by  reason  of  any 
pretended  lien  arising  from  the  purchase  of  the  same  by  the  said 
DeHart,  for  taxes,  as  aforesaid,  or  from  the  conveyance  by  the 
said  Collector  to  the  said  Johnson ;  and  may  deliver  possession 
of  the  said  machinery,  lands  and  premises  to  the  complainant ; 
and  on  failure  to  pay  what  may  be  found  due  to  the  complainant, 
that  the  said  machinery  may  be  sold  to  pay  the  same,  and  that 
Johnson  may^  be  enjoined  from  resisting  the  complainant  in 
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taking  possession  of  the  said  lands  and  premises  so  redeemed  by 
him  from  the  lien  which  the  said  DeHart  and  Johnson  once  had 
thereon  for  the  money  paid  by  DeHart  for  taxes  on  the  said 
premises ;  and  that  the  said  Johnson  and  Inness  &  Rollinson^ 
their  agents,  &c«,  may  be  enjoined  from  injuring  the  said  build- 
ings, and  from  moving  or  in  any  manner  disturbing  any  ma- 
chinery therein  contained,  or  from  taking  or  remoidng  from 
Newark  any  of  the  machinery  which  was  in  the  said  buildings 
on  the  80th  of  May,  1846,  the  time  of  the  delivery  of  the  com- 
plainant's said  mortgage,  or  at  any  time  thereafter,  and  from 
selling  any  part  of  the  said  machinery ;  and  that  it  may  be  re- 
ferred to  a  Master  to  ascertain  and  report  what  machinery  has 
been  removed  from  the  said  buildings  by  the  said  Johnson  or  any 
other  of  the  defendants,  and  what  was  the  true  value  of  such 
machinery  immediately  before  it  was  removed ;  and  that  John- 
son, or  such  other  defendant  so  removing  the  same,  may  be  de- 
creed to  pay  to  the  complainant  the  value  of  such  machinery  be- 
fore removed  with  interest  thereon,  and  for  further  relief.  Thos. 
V.  Johnson,  Alfred  Mead,  Staats  S.  Morris,  Greorge  Lewis, 
Edward  S.  Inness  and  Joseph  R.  Rollinson  are  made  defendants. 

On  the  reading  of  this  bill,  F.  T.  Frelinghuysen  and 
Wm.  Pennington  moved  for  an  injunction  pursuant  to  the 
prayer  thereof.  They  cited  Co.  Litt.  53  ;  2  SmUh^s  Leading 
Cases y  160, 1,  2  ;  lb.  99,16,  7,  8  ;  1  East  38 ;  5  Peters  L.  Ab.  ' 
702  ;  1  Atk.  175  ;  16  Eng.  C.  L.  Rep.  61 ;  7  lb.  272 ;  Grady 
on  Fixtures,  8, 13  ;  1  H.  Bl.  261. 

0.  S.  Haktedy  junW,  and  A.  Whitehead,  contra.     They  cited 

8  Green's  Ch.  148 ;  1  John.  Ch.  317  ;  6  76.  46  ;  7  lb.  833  ;  2 
Green's  Ch.  279  ;  Hopkins'  Ch.  Rep.  135  ;  17  John.  Rep.  116  ; 

9  Coun.  Rep.  63  ;  3  Jltk.  13  ;  5  Vern.  Rep.  142 ;  14  Mass.  Rep. 
352  5  6  John.  Rep.  6 ;  Drury  on  Inj.  187. 

The  Chancellor.  The  question  is,  whether  the  injunction 
prayed  for  should  be  granted  on  the  facts  stated  in  the  bill* 

The  main  question  involved  is  one  of  great  importance,  and  in 
reference  to  which,  and  to  the»  decisions  touching  it,  it  may  be 
said  that  there  is  great  uncertainty  and  perplexity. « The  decisicmt 
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on  the  present  motion  is  not  fonnded  on  any  ultimate  conclnsion 
on  the  main  question.  I  go  on  the  ground  that  the  facts  stated 
in  the  bill,  present,  in  my  judgment,  a  question  within  the  juris- 
diction of  the  Court,  and  in  reference  to  which  a  party  to  this 
controrersy  should  not  be  permitted  to  act  on  his  own  construction 
of  the  complainant's  mortgage,  and  remove  the  property  claimed 
to  be  corered  by  it  out  of  the  jurisdiction  of  the  Court. 

To  refuse  the  injunction  now,  would  be  to  decide,  that  the 
complainant  cannot,  imder  the  facts  stated  in  the  bill,  or  any 
proofs  that  may  be  made  by  him  under  the  bill,  have  any  lien  on 
the  machinery  by  virtue  of  his  mortgage,  because  a  denial  of  the 
injunction  would  be  leaving  Johnson  at  liberty  to^  carry  out  his 
design  of  removing  the  property  out  of  the  State,  and  thus  out 
of  the  reach  of  any  decision  the  court  might  make  on  the  ques- 
tion whether  the  complainant  has  such  lien.  It  is  no  answer  to 
this  to  say  that  Johnson  is  a  man  of  responsibility.  If  the  com- 
plainant has  a  lien  on  the  machinery,  no  personal  responsibility 
can  be  substituted  for  %uch  lien  without  his  consent. 

As  to  the  argument  that  Johnson  was  a  mortgagee  in  posses- 
sion of  the  machinery,  and  had,  therefore,  a  right  to  sell  it,  this 
assumes  that  it  was  personal  and  not  a  part  of  the  realty.  It 
assumes,  too,  that  by  his  purchase  of  the  realty  for  taxes  he  was 
in  possession  of  the  machinery  as  personal  property,  and  that 
after  Johnson's  right  in  the  realty  was  extinguished  by  the  tender 
of  the  amount  paid  at  the  tax  sale,  and  'the  interest  thereon,  in 
compliance  with  the  provisions  of  the  statute  for  redeeming 
property  sold  for  taxes,  he  remained  in  possession  of  the  ma- 
chinery as  personal  property ;  and  assumes,  that  where  there  are 
several  mortgages  on  personal  property,  and  one  of  the  mort- 
gagees is  in  possession,  he  may  sell  it  at  public  auction  on  no* 
tice.  # 

If  the  complainant's  mortgage  covered  the  machinery,  it  is  a 
plain  case  for  the  interposition  of  the  court  to  prevent  its  re- 
moval ;  and  if,  xmder  any  proofs  that  may  properly  be  made  un- 
der the  bill,  it  may  appear  that  the  complainant  is  right  in  his 
construction  of  his  mortgage,  it  is  proper  that  the  court  should 
hold  the  property  within  its  jurisdiction  till  the  question  involved 
can  be  satisfactorily  decided.  , 
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An  injunction  will  be  allowed.    The  mori^s^fs 
made  parties  defendants. 
Injunction  allowed. 
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Joshua  Doughty  v.  The  Somerville  and  Easton  Railroad 

Co.  and  William  J.  Lewis. 

Onder  the  Coiutittttion  of  New  Jersey,  adopted  June  29th,  1844,  an  act  of  the  Legifl- 
tnre  cannot  authorize  a  Railroad  Company  incorporated  by  it  to  take  laod  for  the 
oonstraction  of  their  road  without  first  making  compensation  therefor  to  the  owner. 

The  act  incorporating  "The  Somerville  and  Easton  Railroad  Company"  does  not  au- 
thorize the  taking  of  land  without  first  making  compensation  therefor. 

JSmibU,  that  under  this  act  the  Company  cannot  apply  for  commissioners  of  valuation 
and  damages  until  the  route  of  the  whole  road  be  looted. 

But  the  Chancellor  refused  an  injunction  to  restrain  the  Company  from  Applying  for 
commissioners  to  value  a  part  located,  though  the  whole  route  was  not  located. 

The  assertion  of  a  right,  the  existence  or  non-existence  of  which  is  properly  deter- 
minable at  law,  and  the  exercise  of  which  will  do  no  Injury  to  the  party  denying  it, 
is  no  ground  for  an  injunction. 

On  the  5th  of  Fehniary,  1848,  Joshua  Doughty  exhibited  bis 
bin,  stating,  that  on  the  26th  of  February,  1847,  the  Legislature 
of  this  State  passed  an  act  to  incorporate  "  The  Somerville  and 
Easton  Railroad  Company  ;"  that  by  the  6th  section  of  tiie  act 
it  is  enacted,  that  the  President  and  Directors  of  the  said  Com- 
pany be  authorized  and  invested  with  all  the  powers  necessary  and 
expedient  to  survey,  lay  out  and  construct  a  railroad  or  lateral 
road  from  one  or  more  suitable  place  or  places,  in  the  village  of 
Somerville,  northerly,  in  the  most  direct  and  feasible  route  to  the 
Mnsconetcong  valley,  passing  to  the  north,  or  within  two  miles  of 
the  village  of  Clinton,  in  the  county  of  Hunterdon  ;  thence  down 
the  valley  of  the  Mnsconetcong,  or  any  valley  northward,  to  the 
valley  of  the  Delaware ;  thence  up  the  Delaware  to  one  or  more 
suitable  place  or  places  within  two  milqs  of  the  Easton  Delaware 
bridge,  opposite  the  village  or  borough  of  Easton,  in  Pennsylva- 
nia ;  with  a  branch  from  any  convenient  point  on  the  route  of 
said  road  to  the  village  of  Belvidere,  not  exceeding  100  ft.  in 
width  ;  with  as  many  ^ets  of  tracks  and  rails  as  they  may  deem 
necessary  ;  and  it  shall  and  may  be  lawful  for  the  said  Presi- ' 
dent  and  Directors,  their  agents,  &c.,to  enter,  at  all  times,  upon 
all  lands  and  waters,  for  the  purpose  of  exploring,  surveying, 
levelling  or  laying  out  the  route  or  routes  of  such  railroad  or 
lateral  or  branch  roads,  and  of  locating  the  same ;  and  to  do  and 
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erect  all  necessary  works,  buildings  and  appendages  thereof,  do- 
ing no  unnecessary  injury  to  private  or  other  property ;  and  when 
the  route  or  routes   of  such  road,  or  lateral  and  branch  roads, 
shall  have  been  determined  upon,  and  a  survey  of  such  route  or 
routes  deposited  in  the  office  of  the  Secretary  of  State,  then  it 
shall  be  lawful  for  the  said  Company,  by  its  officers,  agents,  en- 
gineers, superintendents,  contractors,  workmen  and  other  persons 
in  their  employ,  to  enter  upon,  take  possession  of,  hold,  have, 
use,  occupy  and  excavate  any  such  lands,  and  to  erect  embank- 
ments, bridges,. fences,  and  all  other  works  necessary  to  lay 
rails,  and  to  do  all  other  things  which  shall  be  suitable  or  ne- 
cessary for  the  completion  or  repair  of  the  said  road  or  roads ; 
subject  to  such  compensation  as  is  in  the  said  act  after  provided : 
Provided  always,  that  the  payment,  or  tender  of  the  payment, 
of  all  damages  for  the  occupancy  of  lands  through  which  the 
said  road  or  roads  may  be  laid  out  be  made  before  the  said  Com- 
pany shall  enter  upon  or  break  ground  in  the  premises,  except 
for  the  purpose  of  surveying  and  laying  out  said  road  or  roads, 
unless  the  consent  of  the  owner  or  owners  of  such  lands  be  first 
had  and  obtained. 

That  by  the  7th  section  of  said  act  it  is  enacted,  that  when 
the  said  Company,  or  its  agents,  cannot  agree  with  the  owner  of 
the  required  lands  or  materials  for  the  use  or  purchase  thereof; 
or  when,  by  reason  of  the  legal  incapacity  or  absence  of  such 
owner,  no  such  agreement  can  be  made,  a  particular  description 
of  the  land  or  materials  so  required  shall  be  given  in  writing, 
under  the  oath  or  affirmation  of  some  engineer  or  proper  agent 
of  the  Company,  and  also  the  name  of  the  occupant  or  occupants, 
if  any  there  be,  and  of  the  owner  or  owners,  if  known  and  their 
residence,  if  it  can  be  ascertained,  to  one  of  the  Justices  of  the 
Supreme  Court,  who  shall  cause  the  Company  to  give  notice 
thereof  to  the  persons  interested,  if  known,  and  in  this  State ; 
or  if  unknown,  or  out  of  this  State,  to  m9.ke  publication  thereof 
as  he  shall  direct ;  and  to  assign  a  particular  time  and  place  for 
the  appointment  of  the  commissioners  after  named  in  the  act ;  at 
which  time,  upon  proof  of  the  service  or  publication  of  such  no- 
tice, he  shall  appoint,  under  his  hand  and  seal,  three  disinterest- 
ed, judicious  and  impartial  freeholders  commissioners  to  examine 
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and  appmse  the  said  land  or  materials,  and  to  assess  the  dam- 
ages, npon  such  notice  to  the  persons  interested  as  shall  be  di- 
rected by  the  Jnstice  making  such  appointment.  And  it  shall 
be  llie  duty  of  the  said  commissioners  (first  having  taken  and 
subscribed  an  oath,  &c.,)  to  meet,  at  the  time  and  place  appoint- 
ed, and  to  view  and  examine,  &c. ;  and  to  make  a  just  and  equit- 
able estimate  or  appraisement  of  the  value  of  the  same,  and 
assessment  of  damages,  as  shall  be  paid  by  the  said  Company, 
for  such  lands  or  materials  and  damages  aforesaid ;  which  report, 
under  the  hands  and  seals  of  them  or  any  two  of  them  and  filed, 
shall  be  made  in  writing  within  ten  days  thereafter,  together 
with  the  aforesaid  description,  appointment  and  oaths,  in  the 
Clerk's  office  of  the  county  in  which  the  lands  are  situate ;  which 
report,  or  a  certified  copy  thereof,  shall,  at  all  times,  be  consid- 
ered as  plenary  evidence  of  the  right  of  the  Company  to  have, 
hold,  use,  occupy,  possess  and  enjoy  the  said  land  or  materials, 
or  of  die  owner  to  recover  the  amount  of  said  valuation,  with 
interest  and  costs,  in  an  action  of  debt  against  the  Company,  if 
they  shall  neglect  or  refuse  to  pay  the  same  for  twenty  days 
after  demand  made  of  their  Treasurer ;  and  shall,  from  time  to 
time,  constitute  a  lien  upon  the  property  of  the  Company  in  the 
nature  of  a  mortgage. 

That  the  complainant  resides  in  Somerville.  That  about  1836 
he  bought  a  large  property  in  the  upper  part  of  said  village, 
including  about  60  acres  of  land,  for  which  he  paid  $11,000. 
That  he  has  since  expended  large  sums  in  improving  the  said 
property ;  has  laid  out  a  part  of  it  in  lots ;  and  has  erected  on 
many  of  them  stores  and  dwelling  houses,  and  other  improve- 
ments ;  reserving  to  himself,  in  front  of  his  mansion  house  there- 
on, a  necessary  and  cimvenient  avenue  to  the  main  street  of  said 
village,  and  a  door  yard  of  convenient  and  moderate  size.  That, 
on  or  about  Jan'y  25th,  1848,  the  said  Company  deposited,  or 
caused  to  be  deposited,  in  the  office  of  the  Secretary  of  State  a 
certain  paper  writing  purporting  to  be  a  location  of  the  said 
railroad  from  Somerville  to  the  White  House  road.  That  by 
the  said  writing  it  appears  that  the  line  of  said  road,  as  located, 
nms  through  the  lands  of  the  complainant  as  follows :  (giving 
the  courses  and  distances  through  his  lands,)  making,  ia  the 
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whole,  the  distance  of  842  feet,  in  a  curvilinear  direction, 
through  and  over  his  lands.  That  the  said  line  is  described  in 
the  said  writing  as  being  the  central  line ;  and  it  is  also  stated 
in  said  location,  that  the  width  of  the  said  railroad  is  100  feet, 
being  50  feet  on  each  side  of  said  line,  except  through  Isaac 
Southard's  land,  where  the  width  is  30  ft.  on  the  N.  E.  side, 
and  75  ft.  on  the  S.  W.  side  of  said  central  line.  That  the  said 
central  line  passes  the  dwelling  house  of  the  complainant  at  a 
distance  of  about  50  ft.  from  the  N.  E^  comer  of  said  house. 

That,  since  the  filing  of  the  said  location,  the  Engineer  of  the 
Company  has  stated  to  the  complainant  that  it  was  the  intention 
of  the  Company  not  to  take,  in  the  formation  of  the  road  over 
the  complainant's  land,  more  than  40  ft.  in  width ;  and  that,  in 
passing  the  complainant's  house,  they  would  occupy  only  15  fb. 
on  the  southerly  side  of  said  line,  and  25  ft.  on  the  northerly 
side ;  but  that  if  this  be  so,  and  he  has  no  assurance  or  knowl- 
edge of  it  other  than  as  above  stated,  the  southerly  side  of  said 
road  will  pass  within  about  30  ft.  of  his  said  house,  and  take  a 
part  of  his  door  yard ;  and  that,  in  either  case,  he  must  sustain 
great  inconvenience  and  damage,  and  his  property  be  irrepar- 
ably injured. 

That  the  Company  have  not  agreed  with  him  for  the  use  or 
purchase  of  any  of  his  land  through  or  on  which  they  have  loca- 
ted their  said  road. 

The  bill  then  sets  out  a  notice,  given  to  him  by  the  Company, 
that  they  had,  upon  the  affirmation  of  their  Chief  Engineer, 
given  to  the  Chief  Justice  a  particular  description  of  his  lands 
required  for  the  said  road,  and  made  known  to  him  that  they 
could  Hot  agree  with  the  complainant  for  the  purchase  thereof; 
and  had  applied  to  him  for  the  appointment  of  commissioners  to 
examine  and  appraise,  &c. ;  and  that  the  Chief  Justice  had  as- 
signed the  27th  of  Feb.,  then  next,  at  3  P.  M.,  at  his  office  in 
Trenton,  for  the  appointment  of  said  commissioners. 

That,  by  the  terms  of  the  said  charter,  power  is  given  to  the 
Company  to  construct  a  continuous  line  of  said  road  from  Som- 
erville  to  a  point  near  Easton ;  and  that  when  the  said  route  of 
the  said  road  shall  have  been  determined  upon,  and  a  survey  of 
said  route  deposited  in  the  office  of  the  Secretary  of  State,  then 
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the  Company  may  apply  to  a  Justice  of  the  Supreme  Court  for 
the  appointment  of  commissioners  to,  &c.  That  the  Company 
haye  not  deposited  any  survey  of  the  route  of  said  road,  as  re- 
quired by  the  said  act,  or  any  other  surrey  than  the  one  before 
referred  to,  and  which  is  described  as  a  '^  Location  of  the  Som- 
errille  and  Easton  Railroad  from  Somenrille  to  the  White  House 
road ;''  and  he  submits  that,  until  such  survey  is  made,  the  Com- 
pany have  no  right  to  have  commissioners  appointed.  That  the 
Company  have  no  rights  or  powers  save  those  which  have  been 
conferred  by  the  charter.  That  under  pretence  of  making  a 
road  from  Somerville  to  £aston3  a  distance  of  about  34  miles, 
they  cannot  take  private  property  to  construct  a  road  from  Somer- 
ville to  the  White  House  road,  being  a  distance  of  about  8  miles 
only,  or  to  any  other  point  short  of  the  point  of  termination 
specified  in  their  charter.  That  the  said  charter  is  a  contract 
which  the  complainant,  and  all  other  landholders  affected  by  the 
nmte  of  the  said  road,  have  a  right  to  enforce  in  this  court ; 
and  that  the  Company,  having  neglected  to  comply  with  a  plain 
and  salatary  provision  of  their  charter,  should  be  restrained  by 
this  court  from  further  proceeding  to  have  commissioners  ap- 
pointed. 

The  bill  further  states,  that  by  the  said  7th  section  of  the  said 
charter  it  is  provided,  that  the  report  of  the  said  commissioners 
shall  be  filed,  &c. ;  and  that  Hie  said  report,  so  filed,  shall  be 
plenary  evidence  of  the  right  of  the  Company  to  occupy  and 
possess  the  land  so  to  be  taken  and  assessed ;  and  that  although, 
by  the  8th  section,  power  is  given  to  the  Supreme  Court  to  set 
aside  the  said  report,  at  the  next  term  of  said  court,  on  good 
canBe  shown,  and  to  direct  a  jury  to  be  struck  for  the  trial  of 
the  question  of  damages  between  the  landholders  and  the  Com- 
pany, on  the  application  of  any  land  owner  who  shall  be  dissatis- 
fied with  said  report ;  yet  the  said  8th  section  provides,  that 
such  application  shall  not  prevent  the  Company  from  taking  the 
said  land  upon  the  filing  of  the  said  report.  And  the  complain- 
ant submits,  that  by  the  said  act  the  Company  are  authorized 
and  empowered  to  take  private  property,  for  their  use,  without 
having  first  made  compensation  to  the  owner ;  and  that  the  said 
act  is  against  the  constitution  of  this  State,  and  therefore  void. 
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Among  the  pretences  and  answers  thereto  in  the  bill,  is  the 
following :  And  the  said  confederates  pretend,  that  this  court  has 
no  authority  or  jurisdiction  in  the  premises ;  and  that,  if  the 
confederates  have  not  complied  with  their  charter,  the  complain* 
ant  may  appear  before  ihe  Chief  Justice  and  object  to  the  appoint- 
ment of  commissioners :  whereas,  the  complainant  charges,  that 
the  Company  are  bound  by  their  contraet ;  and  that  it  is  pecu- 
liarly the  province  of  this  court  to  compel  the  performance  of 
contracts,  and  to  restrain  the  Company  firom  exceeding  its  au- 
thority, to  the  injury  of  individuals ;  and  more  especially  as  it 
is  doubtful  whether  any  adequate  or  sufficient  remedy  can  be  had 
in  any  other  tribunal.  ^ 

The  bill  prays  that  the  said  charter  may  be  decreed  to  be 
contrary  to  the  constitution  of  this  State  and  void ;  and  that  the 
Company,  and  Wm.  F.  Lewis,  their  Chief  Engineer,  may  be 
restrained  by  injunction  from  further  proceedings  for  the  appoint- 
ment of  commissioners,  upon  their  said  application  to  the  Chief 
Justice,  or  upon  any  other  application ;  and  from  having  any 
assessment  of  damages  made  to  the  complainant ;  and  from 
taking  possession  of,  using  or  occupying,  in  any  way,  any  land 
of  the  complainant ;  and  for  further  relief. 

The  injunction  was  granted  as  prayed. 

On  the  8th  of  Feb.,  1848,  the  injunction  was  modified  so  as  to 
permit  the  appointment  of  commissioners,  without  prejudice  to 
the  questions  involved. 

On  the  21st  of  February,  1848,  a  motion  was  made  to  dis- 
solve the  injunction,  without  answer. 

An  affidavit  of  the  President  of  the  Company  was  read  on  the 
part  of  the  Company,  stating  that  the  Company  have  had  seve- 
ral routes  surveyed  between  Somcrville  and  Easton,  for  the  pur- 
pose of  locating  the  road  between  those  points,  and  have  expended 
upwards  of  $2,500  in  making  such  surveys ;  that  the  Directors, 
being  very  anxious  to  get  their  road  surveyed  and  located,  and 
as  much  of  it  as  practicable  put  under  contract,  employed  an  en- 
gineer  for  that  purpose,  very  soon  after  the  appointment  of  Di- 
rectors ;  that,  the  engineer  employed  failing  to  take  charge  of  the 
work  according  to  agreement,  it  became  necessary  to  employ  an- 
oth^  engineer,  which  was  done  as  soon  as  possible,  and  the  road 
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pat  under  his  charge.  The  ^ork  from  Someryille  to  the  White 
House  road,  about  nine  miles,  being  comparativelj  light,  the  Di- 
rectors were  advised  that  that  portion  of  the  road  would  be  fin- 
ished by  the  Ist  of  January  last,  but  this  could  only  be  done  by 
employing  the  engineers  of  the  Company  entirely  upon  that  por- 
tidn  of  the  road ;  that  it  would  take  several  months  to  locate  the 
whole  road  to  Easton,  and  it  could  not  be  done  without  abandon- 
ing all  expectation  of  completing  any  portion  of  the  road  without 
great  delay.  The  Directors  therefore  determined  that  it  was  for 
the  interest  of  the  stockholders,  as  well  as  for  the  accommoda- 
tion of  die  public,  that  they  should  direct  all  the  energies  of  the 
Company  to  completing  the  road  to  the  White  House,  and  l&ve 
accordingly  done  so ;  that  the  people  living  in  that  portion  of  the 
county  expressed  a  great  anxiety  that  this  should  be  done.  The 
deponent  says  that  this  is  the  only  reason  that  the  whole  road 
from  Somerville  to  Easton  has  not  been  located ;  and  that  it  has 
been  and  is  the  intention  of  the  Directors  to  have  their  whole 
road  located  as  soon  as  the  engineers  can  be  spared  from  the  por- 
tioQ  of  the  road  now  under  contract.  He  further  says,  that  the 
Company  have  a  large  number  of  men  at  work  on  that  portion  of 
ihe  road  between  Somerville  and  the  White  House,  and  expect,  if 
not  unnecessarily  delayed  and  harassed  by  the  landholders,  to 
have  it  completed  by  June  next ;  and  that  if  they  are  enjoined 
from  taking  lands  by  assessment,  the  road  must  for  the  present 
be  abandoned,  to  the  very  great  damage  of  the  Company,  and 
the  contractors  who  are  constructing  the  road. 

He  further  says,  that  the  complainant  has  declared  that  the 
Company  should  never  go  through  his  lands  where  it  is  at  pres- 
ent located,  and  that  he  would  law  the  Company  to  his  last  mo- 
ment, or  woids  to  that  effect. 

He  farther  says,  that  it  was  in  consequence  of  the  delay  occa- 
sioned in  procuring  the  engineer,  and  also  from  the  fact  that  tke 
work  has  turned  out  much  more  difficult  than  was  anticipated, 
that  it  was  found  impossible  to  finish  the  road  at  the  time  first 
contemplated. 

J?.  WiUiamson  and  F.  T.  Frdinghuysen  in  support  of  the 
motion.  They  cited  1  Baldvnn^s  Rep.  206  ;  the  act  incorpora- 
ting the  Company,  in  2  Harr.  LawSj  284.  4 
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P.  D.  Vroom  and  ^.  Whitehead^  contra.  They  cited  2  John, 
Ch.  ;  GEng.  Cond.  (h.  648,  551;  1  Mylne^K.m^lRaU' 
way  Casesy  158,  518,  598,  636 ;  2  Meeson  fy  Wdsbyy  824  ;  2 
Young  ^  Cdyery  618  ;  7  Man.  tf  Granger j  — ;  49  Eng.  C.  L^. 
Rep.  288 ;  1  Baldwin's  Rep.  225,  228,  231 ;  4  Burr.  2244 ;  1 
Cowp.  26 ;  2  flarr.  il^p-  80 ;  8  Green's  Rep.  57,  339. 

The  Chancellor.     The  provisions  of  the  charter  affecting^ 
the  qaestions  now  raised  are  as  follows  :   The  Company  is  incor- , 
porated  ander  the  name  of  ^^  The  Somerville  and  Easton  Rail- 
road Company,"  with  a  capital  of  $1,200,000,  with  liberty  to 
increase  it  to  $2,000,000. 

Sec.  6.  The  President  and  Directors  of  the  Company  are  au- 
thorized and  invested  with  all  the  rights  and  powers  necessary 
and  expedient  to' survey,  lay  out  and  construct  a  railroad,  or  lat- 
eral roads,  from  Somerville,  northerly,  in  the  most  direct  and 
feasible  route,  to  the  Musconetcong  valley,  passing  within  two 
miles  of  Clinton ;  thence  to  the  valley  of  the  Delaware ;  thence 
up  the  Delaware  to  a  place  or  places  within  two  miles  of  the 
Easton  Delaware  Bridge,  opposite  Easton,  Pennsylvania ;  with 
a  branch  from  any  convenient  point  on  the  route  of  said  road  to 
Belvidere  ;  and  it  is  made  lawful  for  the  said  President  and  Di- 
rectors, their  agents,  &c.,  to  enter,  at  all  times,  upon  any  lands 
and  waters,  for  the  purpose  of  exploring,  surve3ung,  leveling  or 
laying  out  the  route  or  routes  of  such  railroad,  or  lateral  and 
branch  roads,  and  of  locating  the  same,  and  to  do  and  erect  all 
necessary  works,  buildings  and  appendages  thereof,  doing  no  un- 
necessary injury  to  private  or  other  property ;  and  when  the 
route  or  routes  of  such  ^oad,  or  lateral  and  branch  roads,  shall 
have  been  determined  upon,  and  a  survey  of  such  route  or  routes 
deposited  in  the  oflSce  of  the  Secretary  of  State,  then  it  is  made 
lawful  for  the  said  Company,  by  its  officers,  agents,  enginjers, 
superintendents,  contractors  and  workmen  to  enter  upon,  take 
possession  of,  hold,  have,  use,  occupy  and  excavate  any  such 
lands,  and  to  erect  embankments,  bridges,  ferries,  and  all  other 
works  necessary  to  lay  rails,  and  to  do  all  other  things  which 
shall  be  suitable  or  necessary  for  the  completion  or  repair  of  the 
said  road  or  roads,  subject  to  such  compensation  as  is  afterwards 
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provided  hj  the  act ;  proyided  always,  that  the  payment  or  ten- 
der of  payment  of  all  damages  for  the  occupancy  of  lands  through 
"Which  the  said  road  or  roads  may  be  laid  oat,  be  made  before 
the  Company,  or  any  person  under  their  direction  or  employ, 
shall  enter  upon  or  break  ground  in  the  premises,  except  for  the 
purpose  of  surveying  and  laying  out  said  road  or  roads,  unless  the 
consent  of  the  owner  of  such  lands  be  first  had  and  obtained. 

Sec.  7.  When  the  Company  cannot  agree  with  the  owner  or 
owners  of  such  required  lands  for  the  use  or  purchase  thereof,  a 
particular  description  of  the  lands  so  required  for  the  use  of  the 
Company  in  the  construction  of  said  road  shall  be  given  in 
writing,  under  the  oath  of  some  proper  agent  of  the  Company, 
and  also  the  name  and  residence  of  the  owner,  to  a  Justice  of  the 
Supreme  Court,  who  shall  cause  the  Company  to  give  notice  to 
the  person  interested,  and  to  assign  a  time  and  place  for  the  ap- 
pointment of  commissioners;  at  which  time  he  shall  appoint 
three  freeholders  commissioners  to  examine  and  appraise  the 
land,  and  to  assess  the  damages,  upon  notice  to  be  given  to  the 
person  interested  of  the  time  and  place,  &c. ;  and  it  shall  be 
the  duty  of  the  commissioners  to  meet  at  the  time  and  place  ap- 
pointed, and  to  view  and  examine  the  land,  and  to  make  a  just 
and  equitable  appraisement  of  the  value  thereof,  and  assessment 
of  damages^  as  shall  be  paid  by  the  Company  for  such  lands  and 
damages,  which  report  shall  be  made  in  wrtting,  under  the  hands 
and  seals  of  the  commissioners,  or  any  two  of  them,  and  filed, 
within  ten  days  thereafter,  together  with  the  aforesaid  descrip- 
tion of  tie  land  and  the  appointment  aforesaid,  in  the  Clerk's 
office  of  the  county  in  which  the  land  is  situate  ;  which  report, 
or  a  certified  copy  thereof,  shall  at  all  times  be  considered  as 
plenary  evidence  of  the  right  of  the  Company  to  have,  hold,  use, 
occupy,  possess  and  enjoy  the  said  land,  or  of  the  owner  to  re- 
covd^  the  amount  of  said  valuation  with  interest  and  costs,  in 
an  action  of  debt  against  the  Company,  if  they  shall  neglect  or 
refuse  to  pay  the  same  for  twenty  days  after  demand  made  of 
their  treasurer ;  and  shall,  from  time  to  time,  constitute  a  lien 
upon  the  property  of  the  Company  in  the  nature  of  a  mortgage. 

Sec.  8.  In  case  the  Company  or  the  owner  of  the  said  land  shall 
be  dissatisfied  with  the  report  of  the  commissioners,  and  shall  ap- 


60         DOUGHTY  V.  BOMEBVILLE  &.  EASTON  R,  R.  CO.     [mAJU 

ply  to  the  Supreme  Court,  at  the  next  term  after  the  filing  of  the 
said  report,  the  court  shall  have  the  power,  upon  good  cause 
shown,  to  set  the  same  aside,  and  thereupon  to  direct  a  proper 
issue,  and  to  order  a  jury  to  be  struck,  and  a  view  of  the  prem- 
ises to  be  had,  and  the  said  issue  to  be  tried  at  the  next  Circuit 
in  said  county ;  and  it  shall  be  the  duty  of  the  jury  to  assess  the 
value  of  the  land,  and  damages  sustained ;  and  if  they  find  a 
greater  sum  than  the  commissioners  have  awarded,  then  judg- 
ment thereon,  with  costs,  shall  be  entered  against  the  Company, 
and  execution  awarded  therefor ;  but  if  the  jury  shall  be  ap- 
plied for  by  the  owner,  and  shall  find  the  same  or  a  less  sum  than 
the  Company  shall  have  oiOfered  or  the  commissioners  awarded, 
then  the  costs  to  be  paid  by  said  applicant,  and  either  deducted 
out  of  the  said  sum  found  by  the  jury,  or  execution  awarded 
therefor,  as  the  court  shall  direct ;  provided,  that  such  applica- 
tion shall  not  prevent  the  Company  from  taking  the  said  land 
upon  the  filing  of  the  aforesaid  report. 

Sec.  13.  The  said  Company  may  have  and  hold  real  estate  at 
the  commencement  and  termination  of  said  road  or  roads  at  Som- 
erville  and  the  Delaware  river,  and  at  intermediate  depots  upon 
the  line  of  said  road,  not  exceeding  five  acres  at  each  place,  and 
may  erect  such  buildings  and  improvements  thereon  as  they  may 
deem  expedient ;  and  shall  also  have  the  privilege  to  erect,  build, 
and  maintain,  at  the  Delaware  river,  or  within  thirteen  miles  of 
the  borough  of  Easton,  such  wharves,  piers,  bridges  and  other 
facilities  as  they  may  think  expedient  and  necessary  for  the  full 
enjoyment  of  all  the  benefits  conferred  by  this  act ;  which  said 
lands  shall  be  obtained  in  the  manner  provided  for  in  the  7th  sec- 
tion of  this  act. 

Sec.  14.  As  soon  as  the  said  road  with  its  appendages  shall  be 
finished  so  as  to  be  used,  the  President  and  Treasurer  of  the 
Company  shall  file,  under  oath  or  affirmation,  a  statement  of  the 
amount  of  the  cost  of  said  road,  including  all  expenses,  and  the 
amount  of  all  purchases  made  by  virtue  of  this  act,  in  the  office 
of  the  Secretary  of  State ;  and  annually  thereafter,  make,  under 
oath  or  affirmation,  a  statement  to  the  Legislature  of  the  proceeds 
of  the  road,  until  the  net  income  thereof  shall  amount  to  6  per 
cent,  upon  the  amount  of  its  cost ;  and  as  soon  as  that  takes 
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place,  the  Company  shall  pay  to  the  Treasurer  of  the  State  a 
tax  of  one  and  one  half  per  cent,  on  the  cost  of  the  road  an- 
nually thereafter.  ' 

Sec.  15.  The  Company  may  borrow,  from  time  to  time,  such 
moneys  as  shall  be  necessary  to  build  or  repair  said  road  and 
furnish  engines,  &c.,  and  secure  the  payment  thereof  by  bond 
and  mortgage  on  the  road,  privileges  and  franchises  of  the  Com- 
pany. 

Sec.  16.  At  any  time  after  50  years  from  the  completion  of  the 
road,  the  State  may  cause  an  appraisement  thereof  and  of  its  ap- 
pendages to  be  made  by,  &c. ;  and  thereupon  the  State  shall 
have  the  privilege,  for  three  years,  of  taking  the  said  road,  upon 
the  payment  to  the  Company  of  the  amount,  &c.,  within  one  year 
after  electing  to  take  the  road  j  and  it  shall  be  the  duty  of  the 
President  of  the  Company  to  lay  before  the  Legislature,  under 
oath  or  affirmation,  when  they  shall  so  request,  a  full  and  fair 
statement  of  the  cost  of  said  road,  and  of  all  the  receipts  and 
disbursements  of  the  Company. 

Sec.  17.  If  the  said  railroad  shall  not  be  completed  and  in  use 
at  the  expiration  of  seven  years  from  June  4, 1847,  the  act  shall 
be  void. 

Sec.  18.  The  Legislature  shall  have  the  right  to  subscribe  for 
the  stock  of  the  Company  to  the  amount  of  $25^000,  at  any  time 
before  or  within  twelve  months  after  the  said  road  or  roads  are 
completed. 

Sec.  19.  This  act  shall  be  deemed  and  taken  to  be  a  public 
act,  and  be  recognized  as  such  in  all.  courts,  &c. 

The  Constitution  of  this  State,  adopted  June  29, 1844,  pro- 
vides, in  Art.  1,  IT  16,  that  "  Prirate  property  shall  not  be  taken 
for  public  use  without  just  compensation ;  but  land  may  be 
taken  for  highways  as  heretofore,  until  the  Legislature  shall  di- 
rect compensation  to  be  made. 

And  in  Art.  4,  §  7,  H  9,  that  "  Individuals  or  private  corpor- 
ations shall  not  be  authorized  to  take  private  property  for  public 
use  without  just  compensation  first  made  to  the  owners." 

I  am  of  opinion  that,  under  the  last  clause  of  the  Constitution, 
this  corporation  could  not  be  authorized,  by  act  of  the  Legisla- 
tore,  to  take  land  for  the  construction  of  their  road,  without 
compensation  therefor  being  first  made  to  the  owner. 
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Does  the  act  incorporating  this  Company  authorize  them  to  do 

BOl 

The  6th  section,  in  view  of  the  constitutional  provision,  and 
which  must  be  taken  to  have  been  the  vieTf  of  the  Legislature, 
must  be  read,  I  think,  as  authorizing  the  Company  to  lay  out 
and  construct  a  railroad ;  to  enter  upon  lands  for  the  surveying 
and  laying  out  the  route ;  to  enter  upon  and  take  the  land  for 
the  purpose  of  constructing  the  road  ;  provided  the  payment  or 
tender  of  payment  of  all  damages  for  the  occupancy  of  the  land 
through  which  the  road  is  so  laid  out  be  made  before  the  Com- 
pany enter  upon  the  land,  except  for  the  purpose  of  surveying 
and  laying  jout  the  road ;  that  is,  before  the  Company  shall  enter 
for  the  purpose  of  constructing  the  road,  and  thus  appropriating 
it  to  their  use,  which,  I  apprehend,  the  Legislature  understood 
to  be  the  taking  of  the  land,  in  the  sense  of  that  word  as  used 
in- the  Constitution.  The  entry  for  the  purpose  of  surveying 
and  laying  out  the  road  was  not  considered  as  a  taking  of  the 
land. 

We  have,  then,'  a  provision  in  this  section  that,  before  the 
Company  can  take  the  land,  they  must  pay  or  tender  all  damages 
for  the  occupancy  of  it. 

But  no  mode  of  ascertaining  the  damages  is,  thus  far,  pro- 
Tided;  that  is  done  by  subsequent  sections  of  the- act;  and  the 
act  would  have  been  incomplete  if  it  provided  no  mode  of 
ascertaining  the  damages  which  the  Company  are  to  pay  or  ten- 
der before  taking  the  laud.  This  shows  that  the  provision  in 
this  section  for  such  payment  or  tender  has  a  connection  with 
the  subsequent  provisions  of  the  act.  The  damages  must  be  as- 
certained before  they  can  be  p&id  or  tendered. 

The  7th  section  provides,  that  when  the  Company  cannot  agree 
with  the  owner  of  the  land,  or  when,  by  reason  of  the  legal  in- 
capacity or  absence  of  the  owner,  no  agreement  can  be  made,  a 
description  of  the  land,  with  the  name  and  residence  of  the 
owner,  shall  be  given  in  writing  to  a  Justice  of  the  Supreme 
Court,  who  shall  appoint  commissioners  to  appraise  the  lands 
and  assess  the  damages ;  that  it  shall  be  the  duty  of  the  commis- 
sioners to  make  an  appraisement  ^^  of  the  value  of  the  same  and 
assessment  of  the  damages  as  shall  be  paid  by  the  Company  for 
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each  lands  and  damages  aforesaid;"  which  report,  shall  be  in 
mritbg,  and  filed,  &C.9  to  remain  of  record  ;  whicli  report  shall 
at  all  times  be  considered  as  plenary  evidence  of  the  right  of  the 
Company  to  have,  hold,  use,  occupy,  possess  and  enjoy  the  land, 
that  is,  upon  the  payment  or  tender,  according  to  the  proviso  of 
the  6th  section,  of  the  value  of  the  land  and  assessment  of  the 
damages  as  shall  be  paid  by  the  Company  for  such  lands  and 
damages  aforesaid,  reported  by  the  commissioners  under  this  7th 
section.  The  latter  part  of  this  7th  section,  viz. :  ^'  or  of  the 
said  owner  (t.  e.  that  the  report  shall  be  plenary  evidence  of  the 
right  of  said  owner)  to  recover  the  amount  of  said  valuation, 
with  interest  and  costs,  in  an  action  of  debt  against  the  Com- 
pany, if  they  neglect  to  pay  for  twenty  days,  after  demand,  and 
shall  from  time  to  time  constitute  a  lien  on  the  property  of  the 
Company,  in  the  nature  of  a  mortgage,"  applies  to  the  owners 
mentioned  in  the  first  part  of  this  7th  section,  with  whom,  by 
reason  of  their  legal  incapacity  or  absence,  no  agreement  can  be 
made. 

There  can  be  no  doubt  that  if  the  charter  stopped  here,  it  would 
be  constitutional.  It  is  not  claimed  that  the  ascertainment  by 
commissioners  of  the  value  and  damages  to  be  paid  is  unconsti- 
tuiional. 

The  8th  section  provides,  that  if  the  Company,  or  the  owner 
of  the  land  shall  be  dissatisfied  with  the  report  of  the  com- 
missioners, and  shall  apply  to  the  Supreme  Court,  the  court 
shall  have  power,  upon  good  cause  shown,  to  set  the  same  aside, 
and  thereupon  to  order  a  trial  by  jury;  and  that  the  jury  shall 
assess  the  value  of  the  land  and  damages  sustained ;  and  if  they 
find  a  greater  sum  than  the  commissioners  awarded  in  favor  of 
the  owner,  then  judgment  thereon,  with  costs,  shall  be  entered 
agamst  the  Company,  and  execution  awarded  therefor  ;  but  if 
the  jury  be  applied  for  by  the  owner,  and  shall  find  the  same  or 
a  less  sum,  then  the  costs  to  be  paid  by  said  applicant,  and  either 
deducted  out  of  the  sum  found  by  the  jury,  or  execution  awarded 
therefor,  as  the  court  shall  direct,  provided  that  such  applica- 
tion shall  not  prevent  the  Company  from  taking  the  land  upon 
the  filmg  of  the  said  report. 

If  this  section  means,  that  the  Company  may  express  dissat- 
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isfaction  witb  the  report,  and  may,  notwithstanding  such  dissat^ 
isfaction  expressed,  take  the  land  upon  the  filing  of  the  report, 
-without  paying  or  tendering  the  amount  found  by  it,  and  apply 
for  a  jury,  and  that  the  owner  is  only  to  have  his  judgment  and 
execution  for  the  amount  found  by  the  jury,  and  to  rely  on  that, 
this  part  of  the  law  would  be  unconstitutional. 

This  cannot  be  the  meaning  of  this  section  as  it  stands  con- 
nected with  the  other  provisions  of  the  charter.  We  have  seen 
that  if  the  Company  conclude  to  take  the  land  on  the  filing  of 
the  commissioners'  report,  they  can  only  do  it  by  paying  or  ten- 
dering the  amount  of  that  report.  The  proviso  at  the  end  of  the 
8th  section,  that  such  application  shall  not  prevent  the  Company 
from  taking  the  land  upon  the  filing'of  the  commissioners'  report, 
means  taking  in  such  way  and  on  such  terms  as  the  charter  au- 
thorizes them  to  take  it,  viz. :  by  paying  or  tendering  the  amount 
of  that  report. 

It  may  be  that  the  words  "  such  application"  in  this  proviso, 
relate  to  the  application  spoken  of  in  the  latter  part  of  the  sec- 
tion ;  the  last  provision  of  the  section,  preceding  the  proviso,  is, 
^^  but  if  the  jury  shall  be  applied  for  by  the  owner,  and  shall 
find  the  same  or  less,  &c.,  the  costs  shall  be  paid  by  the  appli- 
cant;" (then  follows  the  proviso,)  provided  such  application  shall 
not  prevent  the  Company  from  taking  the  land  upon  the  filing  of 
the  report.  I  am  inclined  to  think,  that  the  Legislature  did  not 
contemplate  that  the  Company  would  pay  the  amount  reported 
by  the  commissioners,  and  take  the  land,  and  also  apply  for  a 
jury. 

But  this  section  does  not  give  the  Company  the  right  to  ap- 
ply for  a  jury ;  and  possibly  the  meaning  may  be  that  upon 
either  application  the  Company  may  take  the  land  upon  the  filing 
of  the  commissioners'  report ;  but  certainly  the  court  would  not 
so  construe  the  act  that  they  might  do  it,  on  their  own  applica- 
tion for  a  jury,  without  first  paying  or  tendering  the  amount 
found  by  the  commissioners.  It  cannot  be  supposed  that  the 
Legislature,  after  making  the  proviso  contained  in  the  6th  sec- 
tion, would  enact  another  section  to  operate  entirely  independent 
of  that  proviso,  by  which  the  Company  could  take  the  land  with- 
out first  paying  or  tendering;    The  proviso  in  the  6th  section 
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most  therefore  be  held  to  govern  the  whole  charter ;  and  the  8th 
section  must  receive  a  construction,  if  possible,  consistent  with 
that  proviso.     Its  provisions  are  somewhat  blind,  and  it  may  be 
that  it  was  carelessly  drawn.     If  it  was  intended  to  provide  a 
mode  of  taking  the  land  without  reference  to  the  proviso  in  the  6th 
sectiOQ,  and  independently  thereof,  its  provisions  are  imperfect 
to  that  end.     There  is  no  provision  in  it  that  if  the  jury  find 
the  same  or  a  less  sum  than  the  commissioners  awarded,  judg- 
ment shall  be  entered  and  execution  awarded  for  it.     The  pro- 
vision is,  that  if  the  jury  shall  find  the  same  or  a  less  sum,  and 
the  jury  was  ordered  on  the  application  of  the  owner,  the  owner 
shall  pay  the  costs,  and  that  the  costs  shall  either  be  deducted 
out  of  the  sum  found  by  the  jury,  or  that  execution  shall  be 
awarded  therefor.     This  provision  is  consistent  with  the  proviso 
to  the  8th  section,  '^  that  such  application  shall  not  prevent  the 
Company  from  taking  the  land  upon  the  filing  of  the  report,'^ 
(npon  paying  the  amount  of  the  report,  as  before  construed  to 
mean.)    If  the  owner  applies  for  the  jury,  the  Company  may,  or 
not,  before  the  jury  trial,  take  the  land  by  paying  or  tendering 
the  amount  of  the  commissioners'  report.     If  they  do  pay  or 
tender  the  amount  and  take  the  land,  then,  if  the  jury  find  the 
same  or  a  less  sum,  the  act  seems  to  contemplate  nothing  further 
to  be  done  except  in  reference  to  costs.     These  costs  are  to  be 
either  deducted,  as  aforesaid,  or  execution  awarded  therefor,  as 
the  court  shall  direct.     This  seems  to  provide  for  the  state  of 
things  that  may  then  exist,  according  as  the  Company  may  have 
taken  the  land  and  paid  the  money,  or  not. 

If  the  owner  applies  for  the  jury,  and  the  same  or  a  less  sum 
be  found,  there  is  no  provision  for  a  judgment  against  the  Com- 
pany. According  to  my  construction  of  the  act,  the  Company 
may,  at  any  time  after  the  award  of  the  commissioners,  pay  the 
amount  of  the  award  and  take  the  land.  If  they  have  paid  and 
taken  the  land,  then,  if  the  jury  find  the  same  sum,  the  matter 
is  ended,  except  an  execution  against  the  owner  for  costs  ;  and 
the  provision  seems  to  bo  the  same  if  the  Company  has  paid  the 
award  and  the  jury  fi^d  less  than  the  award.  There  seems  to 
be  no  provision  for  the  Company  to  recover  back  the  excess  of 
the  award  over  the  sum  found  by  the  jury.     If  the  Company 
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have  not  paid  the  award  and  taken  the  land,  and  the  jury  find 
the  same  sum  or  less,  then  the  costs  are  to  be  deducted  out  of 
the  sum  found  by  the  jury.  Bat  there  is  no  provision  for  a 
judgment,  in  this  state  of  things,  against  the  Company  for  the 
amount  found  by  the  jary,  or  for  the  amount  of  the  award.  Are 
the  Company,  then,  to  take  the  land  without  paying,  and  the 
owner  not  even  to  have  a  judgment  for  it  ?  I  apprehend  that 
the  absence  of  any  provision  for  a  judgment,  in  this  part  of  the 
section,  shows  clearly  that  it  was  contemplated  that  the  Com- 
pany, under  the  charter  as  a  whole,  could  not  take  the  lands 
without  first  paying. 

Again :  a  preceding  part  of  this  section  provides  that  if  the 
jury  find  a  greater  sum  than  the  commisfioners  awarded, 
(whether  the  Company  or  the  owner  applied  for  the  jury,)  judg- 
ment thereon,  with  costs,  shall  be  entered  against  the  Company, 
and  execution  awarded  therefor.  Does  this  necessarily  mean 
that  the  Company  may  thereupon  take  the  land  without  first 
paying  ?  I  apprehend  not.  In  reference  to  this,  as  well  as  to 
the  succeeding  clause  of  this  section,  (considered  above,)  the 
Company,  under  the  proviso  to  the  8th  section,  may  have  paid  the 
amount  of  the  commissioners'  award  and  taken  the  land,  previous 
to  the  jury  trial.  If  they  have,  is  a  judgment  to  be  entered 
against  the  Company,  and  execution  issue  against  them  for  the 
whole  amount  found  by  the  jury,  or  only  for  the  excess  of  that 
amount  over  the  award  of  the  commissioners,  which  by  the  sup- 
position has  been  paid,  and  costs  ?  To  construe  the  act  altogeth- 
er in  view  of  the  constitutional  provision,  it  may  be  supposed 
that  the  Legislature  intended,  in  such  case,  that  judgment  should 
be  entered  and  execution  issued  for  such  excess.  If  the  Company 
have  not  paid  the  award  of  the  commissioners  and  taken  the 
land  before  the  jury  trial,  and  the  jury  find  a  greater  sum,  was 

it  contemplated  that  the  Company  could  take  the  land  without 
first  paying,  and  leave  the  owner  to  the  judgment  and  execution 
against  the  Company  1  The  court  would  be  slow  to  adopt  such 
a  construction  of  this  clause  of  this  section,  in  view  of  the  pro- 
viso to  the  6th  section,  and  would  rather  say,  and  particularly 
as  the  succeeding  clause  in  this  same  section  leads,  as  we  have 
seen,  to  a  like  result,  that  there  also  the  meaning  is,  that  judg- 
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ment  shall  be  entered  for  the  excess,  leaving  the  proviso  of  the 
€th  section  to  operate  upon  and  require  the  payment  of  the  com- 
missioners'  award  before  taking  the  land.  But  even  if,  by  the 
words  of  this  clause,  a  judgment  is  to  be  entered  against  the 
Company  for  the  whole  sum  found  by  the  jury,  when  that 
sum  exceeds  the  award  of  the  commissioners,  it  does  not  neces- 
sarily follow  that  the  Company  can  take  the  land  without  first 
paying.  The  court,  I  think,  should  hold  that  the  parts  of  the 
act  providing  a  mode  for  ascertaining  the  amount  of  compensa- 
tion and  damages  are  also  subject  to  and  governed  by  the  gene- 
ral provision  made  in  the  6th  section,  that  the  payment  or  tender 
of  all  damages  for  the  occupancy  of  the  lands  be  made  before 
entering  upon  or  breaking  ground  for  the  purpose  of  constructing 
the  road. 

There  are,  certainly,  views  in  reference  to  the  constitutionali- 
ty of  the  a<;t,  growing  out  of  the  8th  section,  which  are  difficult. 
This  section  relates  to  proceedings  beyond  the  award  of  the 
commissioners.  If  the  act  had  stopped  at  the  award  of  the  com- 
missioners, and  made  that  final,  and  authorized  the  Company  to 
take  the  land  on  the  payment  of  the  amount  of  that  award,  the 
charter  would  be  simple  and  free  from  complication  or  difficulty 
of  construction ;  and  would  be,  as  is  admitted  by  the  counsel 
for  the  complainant,  constitutional.  There  is  a  propriety  in  not 
making  that  award  final,  and  in  providing  for  a  trial  by  jury. 
It  is  from  the  provisions  of  the  act  providing  for  such  trial,  and 
the  provisions  authorizing  the  taking  of  the  land  before  the  trial 
is  determined,  (by  paying,  &c.  as  I  have  supposed,)  that  the  dif- 
ficulties arise.  It  seems  to  have  been  the  general  idea  of  the 
draftsman  of  the  charter,  and  of  the  Legislature,  that  inasmuch 
as  they  might  have  stopped  at  the  award  of  commissioners,  and 
authorized  the  Company  to  take  the  land  on  paying  the  amount 
of  the  award,  (that  award  being  a  fair  and  constitutional  means 
cf  ascertaining  the  compensation  and  damages,)  a  provision  be- 
yond that,  giving  the  owner  a  chance  of  getting  the  sum  en- 
larged, and  the  Company  the  chance  of  getting  it  diminished,  by 
the  action  of  a  jury,  would  not  render  the  act  unconstitutional. 
And  I  am  disposed  to  think  it  would  not,  if  the  Company  are, 
by  the  act,  at  all  events  io  pay,  either  the  award  of  the  commis- 
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sioners  or  the  amonnt  fonnd  by  the  jury,  before  they  can  take 
the  land.  And  I  think  that  by  the  fair  construction  of  the  act 
they  most  do  one  or  the  other.  If  they  want  to  take  the  land 
before  a  jury  has  passed  upon  the  matter,  they  must  pay  or  ten- 
der the  amount  of  the  award.  If  the  amount  is  received  by  the 
owner,  and  the  Company  apply  for  a  jury,  whether  they  could 
recover  back  from  the  owner  any  excess  they  may  have  paid  over 
the  amount  found  by  the  jury,  is  a  question  in  reference  to 
which  the  act  will  be  explained  by  the  court  to  which  such  ques- 
tion may  be  (if  ever)  presented. 

If  the  Company  tender  to  the  owner  the  amount  of  the  award 
of  the  commissioners,  and  the  owner  refuses  to  receive  it, 
and  applies  for  a  jury,  and  the  Company,  upon  such  tender  and 
refusal,  take  the  land,  what  is  the  position  of  things  under  this 
act.  The  Company  have  taken  the  lands  upon  making  the  ten- 
der of  the  amount  of  the  award.  The  owner  has  not  received 
the  money.  The  Company  have  got  the  land,  and  the  owner  has 
not  got  the  money.  There  is  no  provision  in  the  act  requiring 
the  Company,  in  such  case,  to  deposit  the  money  tendered  in 
some  place  where  the  owner  may  get  it  when  he  is  willing  to  re- 
ceive it.  Does  the  act  mean  that  such  tender  shall  be  equivalent 
to  payment  so  far  that  if  the  owner  applies  for  a  jury  he  must 
rely  upon  a  judgment  and  execution  against  the  Company  to  get 
his  money  ?  It  may  be  contended  that  if  he  would  not  accept 
the  amount  found  by  a  fair  and  constitutional  mode,  under  an 
act  which  provides  for  nothing  but  a  judgment  and  execution,  if 
he  applies  for  a  jury^  he  must  be  considered  as  preferring  a 
judgment  and  execution  for  the  larger  sum  he  expects  the  jury 
to  find,  to  the  receiving,  in  hand,  the  amount  awarded  by  the 
commissioners.  But  the  jury  may  find  a  less  sum ;  and  in  that 
case  there  is  no  clear  provision  in  the  act  that  the  owner  shall 
have  judgment  and  execution.  If,  by  construction,  it  is  to  be 
held  that  in  either  case  the  owner  is  to  have  judgment  and  exe- 
cution for  the  amount  found  by  the  jury,  deducting  the  costs  in 
the  latter  case,  then  we  stand  yet  on  the  other  position,  that  he 
must  be  held  to  prefer  a  judgment  and  execution  for  the  larger 
sum  he  expects  the  jury  to  find,  to  the  amount  of  the  award,  in 
hand.     It  is  not  necessary  now  to  consider  this  part  of  the  act 
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more  particularly.  The  injunction  applied  for  was  against  any 
assessment  being  made  by  the  commissioners.  We  have  not, 
therefore,  yet  reached  what  may  be  the  difficulties  of  the  statute, 
upon  the  constitutional  question.  And  I  am  disposed  to  think 
that  upon  this  part  of  the  case  the  questions,  when  they  arise, 
will  be  such  that  this  court  will  think  it  more  discreet  to  leave 
them  to  the  regular  decision  of  the  courts  than  to  interpose  by 
injunction. 

It  is,  I  believe,  the  first  charter  with  like  provisions  and  ab- 
sence of  provision,  under  the  hew  constitution.     It  may  have 
been  carelessly  drawn,  or  it  may  have  been  designedly  drawn  as 
it  is,  under  the  belief  that  it  is  a  sufficient  compliance  with  the 
provisions  of  the  constitution,  in  the  most  objectionable  construc- 
tion that  can  be  put  upon  it  in  reference  to  the  constitutional 
question.     It  must  be  supposed  that  the  Legislature  thought  it 
sufficiently  complied  with  the  constitution.     The  question  is  an 
interesting  one  in  reference  to  future  legislation  and  the  interests 
of  land  owners  ;  and  it  is  important  that  it  should  be  presented  to 
and  acted  upon  by  the  courts  in  such  way  that  it  may  receive 
the  adjudication  of  our  court  of  last  resort,  directly,  discon- 
nected with  any  such  questions  of  discretion  or  jurisdiction  in 
this  court  as,  if  it  should  reach  the  Court  of  Appeals  on  appeal 
from  the  action  of  this  court  in  granting  or  denying  an  injunction 
might  leave  it  not  satisfactorily  decided  by  a  reversal  or  affirm- 
ance of  the  order  of  this  court  granting  or  denying  the  injunc- 
tion.    I  am  of  opinion,  therefore,  upon  this  part  of  the  case, 
that  this  courtought  not  to  interpose  by  injunction. 

The  next  question  is,  whether,  under  this  act,  commissioners 
ought  to  be  appointed  until  the  route  of  the  whole  road  shall 
have  been  determined  upon  and  a  survey  of  such  route  deposited 
in  the  office  of  the  Secretary  of  State.  The  company  is  incor- 
porated by  the  name  of  "  The  Somerville  and  Easton  Railroad 
Company,"  with  a  capital  of  ^1,200,000,  with  liberty  to  increase 
it  to  $2,000,000 ;  power  is  given  to  survey,  lay  out  and  construct 
a  railroad  from  Somerville  to  Easton ;  and  the  general  course  of 
the  road  is  designated  ;  with  a  branch  to  Belvidere.  The  com- 
pany may  hold  real  estate  at  the  commencement  and  termination 
of  the  road,  at  Somerville  and  the  Delaware  river,  and  at  inter- 
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mediate  depots  upon  the  line  of  the  said  road,  not  exceeding  fiye 
acres  at  each  place.  When  the  road  is  finished,  the  President 
and  Treasurer  of  the  Company  shall  file,  under  oath,  a  state- 
ment of  the  cost  of  th^  said  road,*  including  the  amount  of  all 
purchases  made  by  virtue  of  the  act,  in  the  Secretary's  office ; 
and,  annually,  a  statement  to  the  Legislature  of  the  proceeds  of 
the  road,  until  the  net  income  of  the  road  shall  amount  to  6  per 
cent  upon  the  costs )  and  after  that,  the  company  shall  pay  the 
State  a  tax  of  one  half  of  one  per  cent,  on  the  cost  of  the  road, 
annually ;  the  company  shall  have  power  to  borrow  money  to  con- 
struct or  fcpair  the  said  road,  ^c,  and  to  secure  the  payment 
thereof  by  mortgage  on  the  said  road,  lands,  privileges  and  fran- 
chises of  the  corporation.  After  fifty  years,  the  State  may  take 
the  road  by  paying,  &c.,  within  one  year  after  electing  to  take 
the  said  road  ;  and  it  is  made  the  duty  of  the  President  of  the 
company  to  lay  before  the  Legislature,  under  oath,  when  they 
shall  so  request,  a  statement  of  the  cost  of  the  road,  and  of  all 
the  receipts  and  disbursements  of  the  company.  If  the  said 
railroad  shall  not  be  completed  and  in  use  in  seven  years  from 
June  4, 1847,  the  charter  shall  be  void.  The  State  shall  have 
the  right  to  subscribe  $25,000  of  the  stock  of  the  company  any 
time  before  or  within  twelve  months  after  the  said  road  or  roads 
are  completed ;  and  the  act  is  declared  to  be  a  public  act. 

From  these  provisions  it  is  evident  that  the  work  contemplated 
by  the  act,  and  which  it  authorizes  the  company  to  construct,  is 
a  railroad  from  Somerville  to  Easton.  We  have  no  right  to  as- 
sume that  the  Legislature  would  have  incorporated  a  company 
to  construct  a  road  from  Somerville  to  any  point  short  of  Easton; 
and  certainly  no  court,  cither  of  law  or  equity,  would  be  willing, 
by  any  action  in  reference  to  any  provision  of  this  act,  to  sanc- 
tion or  give  any  countenance  to  the  idea  that  the  company  may 
make  a  road  to  any  intermediate  point,  and  there  stop,  and  en- 
joy the  privileges  of  this  act  in  reference  to  the  part  of  the  road 
so  constructed.  If  this  could  be  done,  a  tract  of  land  might  be 
purchased,  situate  a  few  miles  beyond  Somerville,  by  persons 
having  the  control  of  the  stock  of  the  company,  and  a  road  made 
to  that  point,  stopping  there,  with  a  view  to  increase  the  value  of 
those  lands.    We  cannot  suppose  that  the  Legislature  intended 
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that  under  this  act  the  company  could  deprive  Somerville  of  the 
advantage  it  now  has,  and  give  it  to  some  point  or  place  a  little 
farther  in  the  interior  ;  which  wonld  be  the  case  miless  the  road 
goes  to  its  western  terminus,  Easton.  The  road,  by  this  act,  is 
to  be  constructed  to  Easton,  and  the  company  cannot  stop  short 
of  it ;  and  before  the  rOad  can  be  constructed,  the  route  of  it 
must,  of  course,  belaid  out  and  located. 

This  brings  us  to  the  question  whether  the  company  are  at 
liberty,  under  the  provisions  of  this  act,  to  locate  a  part  of  the 
route,  and  to  apply  for  commissionera  of  valuation  and  damages 
as  to  that  part ;  or  whether  the  ^hole  route  should  not  be  lo- 
cated before  commissioners  for  tne  valuation  of  any  part  be  ap- 
plied for. 

The  6th  section  authorizes  the  company  to  lay  out  and  con- 
struct a  road  from  Somerville  to  Easton  ;  and  to  enter  upon  all 
lands  "  for  the  purpose  of  exploring,  surveying,  leveling,  or  lay- 
ing out  the  route  or  routes  of  such  railroad,  or  lateral  and  branch 
roads,  and  of  locating  the  same ;  and  to  do  and  erect  all  neces- 
sary works,  buildings  and  appendages  thereof,  doing  no  unneces- 
sary injury  to  private  or  other  property  ;  and  when  the  route  or 
routes  of  such  road  or  lateral  and  branch  roads  shall  have  been 
determined  upon,  and  a  survey  of  such  route  or  routes  deposited 
in  the  office  of  the  Secretary  of  State,  then  it  shall  be  lawful  for 
the  company  to  enter  upon,  take  possession  of,  hold,  have,  use, 
occupy  and  excavate  any  such  lands,  and  to  erect  embankments, 
bridges,  ferries,  and  all  other  works  necessary  to  lay  rails,  and 
to  do  all  other  things  suitable  or  necessary  to  the  construction  or 
repair  of  the  said  road  or  roads,  subject  to  such  compensation  as 
is  hereinafter  provided ;  provided  always,  that  the  payment  or 
tender  of  payment  of  all  damages  for  the  occupancy  of  lands 
through  which  the  said  road  or  roads  may  be  laid  out  be  made 
before  the  company  shall  enter  upon  or  break  ground  in  the 
premises,  except  for  the  purpose  of  surveying  and  laying  out 
said  road  or  roads,  unless  the  consent  of  the  owner  of  the  land 
be  first  had  and  obtained.''    It  is  difficult  to  understand  that 
clause  of  this  section  which  follows  the  authority  to  survey  and 
lay  out  the  route ;  that  is  to  say,  the  clause  ^'  and  to  do  and  erect 
all  necessary  works,  buildings  and  appendages  thereof,  doing  no 
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unnecessary  injury  to  private  or  other  property."  But  nothing 
was  clauned  in  argument  from  the  force  of  these  words,  and 
could  not  be  successfully ;  for  the  whole  section  is  governed  by 
the  proviso  ;  and  that  declares  that  before  the  company  shall  en- 
ter upon  or  break  ground  in  the  premises,  except  for  the  purpose 
of  surveying  and  laying  out  the  road,  they  shall  pay  or  tender 
all  damages  for  the  occupancy  of  the  land. 

The  provisions  immediately  applicable  to  the  present  question 
are,  sec.  6,  as  follows :  when  the  route  or  routes  of  such  road  or 
lateral  and  branch  roads  shall  have  been  determined  upon,  and  a 
survey  of  such  route  or  routes  deposited  in  the  office  of  the  Sec- 
retary of  State,  then  it  shall  oe  lawful  for  the  company  to  enter 
upon,  take  possession  of,  hold,  have,  use,  occupy  and  excavate 
any  such  lands,  and  to  erect  all  works  necessary  to  lay  rails,  and 
to  do  all  other  things  suitable  or  necessary,  &c.,  upon  the  pay- 
ment or  tendor  of  all  damages  being  first  made. 

And,  sec.  7,  as  follows  :  when  the  company  cannot  agree  with 
the  owner  or  owners  of  such  required  lands,  a  particular  descrip- 
tion of  the  land  so  required  for  the  use  of  the  company,  in  the 
construction  of  the  said  road,  shall  be  given  in  writing,  &c., 
with  the  name  and  residence  of  the  owner,  to  a  Justice  of  tie 
Supreme  Court,  who  shall  cause,  &c.  ;  at  which  time  he  shall 
appoint  commissioners  to  examine  and  appraise  the  said  land ; 
and  it  shall  be  the  duty  of  the  commissioners  to  examine  the  said 
land,  and  make  a  just  estimate  of  the  value  of  the  same,  and 
assessxnent  of  damages  as  shall  be  paid  by  the  company  for  such 
lands  and  damages  aforesaid ;  which  report  shall  be  made,  &c., 
and  shall  be  considered  as  plenary  evidence  of  the  right  of  the 
company  to  have,  hold,  &c.,  the  said  land. 

What  is  the  meaning  of  the  terms  "  such  required  lands," 
"  the  land  so  required,"  and  "  the  said  land?"  The  charter 
could  not  mean  that  the  company  could  present  to  a  Justice  of 
the  Supreme  Court  a  particular  description  of  any  land  they 
pleased,  or  of  any  land  they  might  merely  think  might  be  re- 
quired (though  it  might  afterwards  turn  out  that  such  lands  would 
not  be  required)  for  the  construction  of  the  road,  and  to  have 
them  assessed,  that  they  might  pay  or  tender,  and  get  a  title  to 
them.    The  Legislature  could  not  have  intended  to  give  the  com- 
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panj  any  such  latitude  as  this.  A  man  is  not  to  be  compelled 
to  sell  his  land  for  a  price  that  others  may  put  upon  it,  except 
in  such  case  as  the  Legislature  may  enact  to  be  a  justifying  ne- 
cessity or  reason  for  compelling  him  to  do  so  ;  and  it  is  for  the 
Le^slature  to  provide  that  such  justifying  necessity  or  reason 
be  made  to  appear  by  the  party  who  is  authorized  to  constrain 
such  sale.  Courts  will  look  carefully  into  the  language  of  an  act 
of  incorpation  giving  such  authority,  before  they  will  conclude 
that  the  Legislature  have  provided  no  means*in  it  for  ascertain- 
ing the  existence  of  such  necessity  or  justifying  reason.  There 
is  language  in  this  act  abundantly  sufficient  to  show  that  the 
Legislature  intended  to  require,  and  did  require,  that  such  ne- 
cessity or  reason  should  be  made  to  appear,  and  did  incorporate 
in  the  act  a  means  or  requirement  for  ascertaining  the  existence 
of  such  necessity  or  reason.  *  They  were  the  judges  of  what 
that  means  or  requirement  should  be,  and  to  adjudge  such  rea- 
son or  necessity  to  exist  upon  any  act  or  thing  less  cogent  in 
proof  of  it  than  the  Legislature  have  required,  would  be  to  in- 
vade the  province  of  legislation. 

What,  then,  is  the  act  in  this  respect  ?  It  authorizes  the 
company  to  lay  out  and  construct  a  road  from  Somerville  to 
Easton ;  and  to  enter  upon  all  lands  for  the  purpose  of  laying 
out  the  route  of  such  road,  and  of  locating  the  same ;  and 
provides  that  when  the  route  shall  have  been  determined 
upon,  (that  is,  when  the  route  or  road  is  located,)  and  a 
survey  of  such  route  dq)osited,  &c.,  it  shall  be  lawful 
for  the  company  to  take  and  excavate  any  such  lands,  (that 
is,  any  lands  upon  the  route  of  said  road  as  located  to 
EcLston,  not  as  located  for  a  mile  or  ten  miles,)  and  to  do  all 
other  things  suitable  or  necessary  for  the  completion  of  the  said 
road ;  provided  the  payment,  &c.,  for  the  occupancy  of  lands 
through  which  the  said  railroad  (that  is,  the  railroad  to  Easton,) 
may  be  laid  out,  be  made,  &c.,  unless  the  consent  of  the  owner 
or  owners  of  such  lands  be  first  had ;  provided  that  the  said  road 
shall  in  no' way  impair  the  rights  of  the  Camden  and  Amboy  R. 
R.  &  T.  Co.,  and  Delaware  and  Raritan  Canal  Co.,  in  the  trans- 
portation of  passengers  or  merchandize  between  Philadelphia 
and  New  York,  &c.    That,  when  the  company  cannot  agree  with 
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the  owner  or  owners  of  sttch  required  lands^  a  particular  descrip- 
tion of  the  land  so  required  for  the  use  of  the  company  in  the 
construction  of  the  said  roacl  shall  be  given  in  writing,  &c.,  to  a 
Justice  of  the  Supreme  Court,  who  shall  appoint  commissioners 
to  examine  the  said  land,  &c. 

I  think  it  plain  that  the  survey  and  location  provided  for  by 
the  6th  section  is  a  survey  and  location  of  the  whole  road,  or 
the  route  of  the  whole  road,  and  that  such  survey  is  the  mode 
prescribed  by  this  act  for  ascertaining  the  lands  which  will  be 
required  by  the  company  for  the  construction  of  the  road  ;  and 
that  the  phrases,  in  the  7th  section,  "  such  required  lands,"  and 
"  the  land  so  required  for  the  use  of  the  company  in  the  con- 
struction of  the  said  road,"  refer  to  the  lands  which,  by  the 
mode  prescribed  in  the  6th  section,  are  found  to  be  required. 

A  mere  description  of  lands  presented  to  the  Justice  of  the 
Supreme  Court  docs  not  show  that  the  lands  so  described  are 
required  for  the  use  of  this  company  in  the  construction  of  the 
proposed  road.  The  Justice  wants  the  evidence  that  the  lands 
described  are  required  for  the  road  ;  else  why  authorize  an  as- 
sessment of  the  value  thereof,  and  enable  the  company  to  make 
a  tender  of  the  amount  for  the  purpose  of  acquiring  title  thereto. 
And  he  must  have  the  evidence  required  by  the  act ;  and  the 
terms  "  such  required  lands,"  and  "  the  land  so  required,"  in 
the  7th  section,  can  have  no  other  meaning  than  such  lands  as  the 
survey  and  location  of  the  route  of  the  road,  provided  for  in  the 
6th  section,  show  to  be  required.  That  some  evidence  was  ne- 
cessary that  the  lands  asked  to  be  assessed  are  required,  the 
company  are  aw&re.  They  have  surveyed  a  strip  of  land  about 
eight  miles  long,  extending  from  Somerville  to  the  White  House 
road,  and  say  that  that  is  the  location  of  part  of  the  route  of  the 
road  from  Somerville  to  Easton,  and  that  it  runs  over  and  occu- 
pies land  which  they  now  ask  to  be  assessed  ;  and  they  say  that 
this  partial  survey  of  the  route  is  sufficient  evidence  that  these 
lands  will  be  required  for  the  construction  of  the  road  from  Som- 
erville to  Easton,  authorized  by  the  charter.  But  the  question 
is  not  what  is  sufficient  evidence  to  the  mind  of  a  Judge ;  it  is, 
what  evidence  of  it  the  Legislature  have  required.  They  might 
apprehend  that  it  was  impracticable  to  make  a  road  to  Easton^ 
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and  might  be  imwilling  that  a  road  should  be  made  but  part  of 
the  way.  They  certainly  had  the  right  to  require  what  evidence 
they  saw  fit  that  the  road,  inter  terminosy  could  be  made ;  and  is 
a  surrey  of  the  route  of  the  road  which  the  company  ask  author- 
ity to  make,  too  strong  evidence  of  its  practicability  to  be  re- 
quired by  the  Legislature  1  Their  will  cannot  be  gainsaid,  nor 
will  their  wisdom  in  this  respect,  I  apprehend,  be  impugned. 
There  is  but  one  survey  and  location  mentioned,  and  that 
is  a  survey  of  the  whole  route.  There  is  no  provision  for 
a  survey  and  location  of  a  mile  or  ten  miles,  and  an  appoint- 
ment of  commissioners  as  to  that.  What  evidence  does  a 
survey  and  location  of  a  mile  or  ten  miles  give  of  the  prac- 
ticability of  constructing  at  all,  or  with  the  capital  granted,  the 
whole  road  1  What  reason  can  be  given  why  the  company  should 
not  be  required  to  survey  and  locate  the  route  of  the  road  1  Is 
there  any  impropriety,  much  less  hardship,  in  requiring  it  1  If 
they  intend  to  make  the  road,  it  must  be  done ;  and  it  must  be 
done  before  the  road  can  be  made.  The  only  answer  that  can 
be  given  by  the  company  is  that  if  they  are  permitted  to  survey 
in  parts,  and  get  hands  immediately  to*work  on  the  parts  sur- 
veyed, they  can  have  the  road  finished  sooner.  But  the  only 
delay,  even  according  to  this  answer,  is  their  own  delay  in 
making  a  survey  and  location  of  the  route ;  a  delay  which  cer- 
tainly the  Legislature  never  contemplated  to  be  sufficient  to  for- 
bid the  requirement  of  a  survey  and  location  of  the  whole  route. 
If  the  delay  which  has  occurred  in  making  the  survey  and  loca- 
tion, or  which  the  company  apprehend  in  making  it,  arises  from 
-  the  difficulty  of  the  ground,  the  wisdom  of  the  Legislature  in  re- 
quiring this  evidence  of  the  practicability  of  the  work  is  the 
more  manifest. 

The  idea  of  the  company's  complaining  of  a  drfay  occasioned 
by  their  own  omission  to  survey  and  locate  the  route  of  the  road 
is  somewhat  amusing ;  and  their  asking  to  take  lands  without 
the  evidence  of  the  necessity  therefor  which  the  Legislature  have 
required  them  to  give,  and  which  is  at  any  time  in  their  own 
power,  is  not  less  so.  • 

It  is  said  that  sufficient  has  been  done  to  make  it  evident  that 
the  lands  of  which  they  now  ask  an  appraisement  are  required. 
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This  may  be  so,  or  may  not  be  so.  But  whether  so  or  not,  it  is 
not  the  evidence  which  the  Legislature  required.  The  survey  and 
location  from  Somerville  to  the  White  House  may  be  evidence 
that  a  road  can  be  made  between  those  points,  but  is  not  evidence 
that  a  road  can  be  made  from  Somerville  to  Easton  ;  and  if  it 
cannot,  then  the  company  have  no  authority  to  take  any  lands 
whatever.  The  question  involved  is  the  same  as  if  the  company 
had  surveyed  and  located  a  mile  of  route  through  a  man's  farm 
lying  south  of  Clinton,  and  thereupon  asked  the  appointment  of 
■  conunissioners  to  appraise  it,  without  having  located  any  other 
part  of  their  route. 

The  survey  of  a  mile  so  situated  would  not  show  that  that 
mile  was  required  for  the  road.  It  might  appear,  on  a  survey 
of  the  whole  route  from  Somerville  to  Easton,  that  it  was  im- 
practicable to  carry  the  road  south  of  Cliiiton,  or  so  difficult  that 
a  route  north  of  it  should  be  taken. 

Upon  the  best  consideration  I  have  been  able  to  give  the  sub- 
ject, I  am  strongly  of  opinion  that  both  the  letter  and  spirit  of 
the  act,  and  a  just  consideration  of  the  rights  of  the  landholder, 
and  of  the  danger  of  jjidicial  latitude  in  the  construction  of  rail- 
road charters,  or  of  judicial  dispensation  with  the  requirements 
of  such  charters,  require  that  the  company  should  survey  and 
locate  their  whole  route  before  applying  for  commissioners  to 
value  any  of  the  lands. 

The  next  question  is,  whether  this  court  ought  to  interpose  by 
injunction.  The  injunction  prayed  for  is,  that  the  company  may 
be  restrained  from  having  any  assessment  of  the  complainant's 
lands  made  ;  and  from  taking  possession  of,  using  or  occupying, 
in  any  way,  the  lands  of  the  complainant  described  in  said  pre- 
tended location.  The  latter  part  of  the  injunction  prayed  is 
disposed  of  \j  the  view  I  have  taken  of  the  constitutional  ques- 
tion. The  company  would  not  be  injoined  from  taking  the  land, 
if  legally  appraised,  on  the  payment  or  tender  of  the  amount  of 
the  commissioners'  appraisement.  The  present  inquiry,  there- 
fore, relates  to  the  injoining  the  company  from  having  any  as- 
sessment made.  Is  ijt  the  duty  of  the  court  to  injoin  an  as- 
sessment 1  The  question  of  the  right  to  have  an  assessment 
made  before  a  soryey  and  location  of  the  whole  route  is  made 
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and  deposited  is  a  strict  legal  question,  belonging  to  the  law 
courts,  and  should  be  left  with  them,  unless  some  ground  is  laid 
on  which  this  court  should  interpose  its  preventive  action.  The 
assertion  of  a  right,  the  existence  or  non-existence  of  which  is 
properly  determinable  at  law,  and  the  exercise  of  which  will  do 
no  injury  to  the  person  denying  it,  does  not  seem  to  furnish  a 
ground  for  injunction.  If  an  assessment  should  be  first  made, 
and  a  survey  and  location  afterwards  made,  occupying  the  same 
lands  that  had  been  assessed,  this  court  would  not  injoin  the  fur- 
ther* proceedings  of  the  company  on  the  ground  that  the  survey 
and  location  were  not  made  before  the  assessment ;  but  would 
leave  the  question  whether  the  asessment  could  legally  be  made 
before  the  survey  and  location  to  the  law  courts,  for  the  reason 
that  no  such  injury  could  arise  to  the  owner  from  changing  the 
order  of  time  in  which  these  two  things  were  done  as  would  re- 
quire the  interposition  of  this  court  by  injunction.  The  assess- 
ment itself  could  do  no  injury. 

If,  after  the  assessment  shall  be  made,  the  company  evince  an 
intention  to  take  the  lands  assessed  without  making  a  surv  ey 
and  location  of  the  whole  route,  and  covering  the  lands  so  as- 
sessed, so  as  to  show  that  these  lands  are  required  for  the  road,' 
and  an  injunction  should  be  prayed,  still  it  would  be  a  question 
whether  it  would  be  a  case  for  an  injunction.  If  the  charter  gives 
no  legal  right  to  enter  upon  the  land  for  the  purpose  of  con- 
structing the  road  until  a  survey  and  location  of  the  whole  route 
be  made,  such  entry  would  be  but  a  trespass. 

An  injunction  against  a  trespass  is  not  granted  except  on  the 
special  ground  of  irreparable  injury.  In  this  case,  the  existence 
of  any  such  special  ground  would  be  altogether  uncertain.  If 
the  road  shall  be  finally  surveyed,  located  and  constructed 
through  to  Easton,  and  the  route  of  it  shall  cover  the  ground  as- 
sessed, the  complainant  will  have  sustained  no  injury — that  is  to 
say,  no  injury  which  any  court  can  redress  ;  for  it  is  the  injury 
which  the  act  authorizes  the  company  to  do  him.  The  only  in- 
jury he  could  complain  of  would  be  the  taking  his  land  before 
the  whole  route  was  surveyed  and  located ;  but  that  would  be  no 
such  irreparable  or  serious  injury  as  to  induce  an  injunction. 

This  act  contains  a  provision,  that  unless  the  road  from  Som- 
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erville  to  Easton  be  completed  and  in  use  in  seven  years  from 
June,  1847,  the  act  shall  be  void.  This  gives  sufficient  assur- 
ance that  the  whole  road  will  be  made  within  that  time.  And  if 
it  is  to  occupy,  as  part  of  it,  the  land  of  the  complainant,  which 
the  court  must  regard  as,  at  least,  very  probable,  if  the  company 
pay  for  it  and  take  it,  then  no  such  injury  is  impending  over  the 
complainant  as  calls  for  an  injunction  against  an  assessment. 

The  idea  that,  after  finishing  a  part,  the  company  may  apply 
to  the  Le^slature  to  allow  them  to  use  that  part  without  finish- 
ing the  whole  cannot  have  any  influence  in  the  present  inquiry. 
The  act  requires  the  whole  to  be  finished  within  a  given  time,  under 
the  penalty  of  forfeiting  the  charter.  These  are  considerations 
which  may  fairly  influence  the  discretion  which  this  court  exer- 
cises in  reference  to  the  use  of  the  power  of  injunction.  A  court 
of  law  must  pronounce  upon  the  strict  legal  question  involved. 
But  the  want  of  strict  legal  right  to  do  an  act  will  not  always 
command  the  injunction  of  this  court. 

Injunction  denied. 
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Wm.  Grafton  and  Joseph  Hollingsworth  v.  Philip  Brady- 

On  a  biU  for  a  dtacoverj  in  aid  of  a  defense  at  law,  an  iDJanctioa  was  granted  re- 
ftniaing  farther  proceedings  in  the  action  at  law.  The  defendant  answered  the 
till,  denying  its  allegations,  and  making  no  discoverj.    Injunction  dissolved. 

The  case  was  submitted  on  bill  and  answer,  without  argument. 

0.  S.  Halstedj  Junr,^  for  complainant. 

J.  Chetwood  for  defendant. 

The  Chancellor.  This-  is  a  bill  for  discovery  in  aid  of  a 
defense  in  a  suit  at  law,  and  praying  an  injunction  restraining 
proceedings  in  that  suit ;  which  was  granted.  The  defendant 
has  answered,  denying  the  allegations  of  the  bill  in  reference  to 
which  a  discovery  was  sought,  and  making  no  discovery.  The 
injunction  falls  of  course. 
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Thomas  Tomlinson  and  Edmund  Davis,  Jr.,  v.  Caleb  Shep- 

PARD. 

A  bill  was  filed  by  one  heir  at  law,  against  another  heir  at  law,  who  was  also  adminis* 
trator  of  the  personal  estate  of  the  intestate,  for  the  discoTeiy  of  deeds;  one,  msde 
hj  the  intestate,  in  his  life  time,  and  his  wife,  the  mother  of  the  parties,  of  property 
belonging  to  the  wife,  to  A.  B. ;  the  other,  a  deed  from  A.  B.  to  the  intestate,  in  his 
life  time;  neither  of  which  had  been  recorded.  The  bill  stated,  that  after  the  death 
of  the  intestate^  the  defendant  had  hj  fraud  and  oircumrention  procured  a  will  to  be 
made  by  the  mother,  giving  the  property  to  him ;  and  prayed  a  discovery  of  the 
deeds ;  and  also  prayed  the  relief  that  the  deeds  might  be  established ;  and  that  the 
defendant  be  directed  to  account  for  the  complainant's  portion  of  the  rents  sod 
profits.  The  answer  discovered  the  deeds,  but  set  up  fkcts  on  which  it  cUimed  that 
they  were  inoperative ;  and  denied  that  the  will  made  by  the  mother  was  procnred 
by  fraud.  On  the  pleadings  and  proofs  it  was  ordered,  that  the  bill  be  retained  for 
twelve  months,  and  the  complainant  be  at  liberty  to  bring  ejectment ;  and  that  the 
defendant  produce  the  deeds  on  the  trial  thereof;  reserving  all  further  directions. 

On  the  10th  of  June,  1847,  Thomas  Tomlinson,  and  Edmond 
Davis,  Jr.,  an  infant,  by  his  next  friend,  Horace  B.  Davis,  ex- 
hibited their  bill,  stating,  that  David  Sheppard,  late  of  Hopewell,, 
in  the  county  of  Cumberland,  died  intestate,  April  12th,  1846 ; 
and  that  his  son,  Caleb  Sheppard,  administered  on  his  estate, 
and  has  in  his  hands,  after  paying  all  debts,  a  surplus  of  the 
personal  estate.  That  Eleanor,  the  wife  of  the  said  David,  at 
the  time  of  her  marriage  with  him,  was  seized  of  a  farm,  of  about 
sixty  acres,  in  Hopewell,  in  said  county ,[(describing  it,)  said  farm 
being  now  occupied  by  Wm.  McPherson,  as  tenant  of  the  said 
Caleb  Sheppard. 

That  on  or  about  March  1st,  1843,  the  said  David  Sheppard 
and  his  said  wife,  for  the  consideration  of  $2000  expressed  in 
said  deed,  and  therein  acknowledged  to  have  been  received,  or 
some  other  sum,  sold  and  conveyed  the  said  farm  to  one  John 
Ayres.  That  the  deed  was  acknowledged  by  the  said  David  and 
Eleanor,  before  Eli  Ayres,  a  Commissioner,  &c.,  whereby  the 
said  John  Ayres  became  seized  of  the  said  farm  in  fee. 

That  on  or  about  the  same  day,  the  said  John  Ayres,  by  deed, 
for  the  consideration  of  $2000  therein  expressed  and  acknowl- 
edged to  have  been  received,  sold  and  conveyed  the  said  farm  to 
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the  said  Dayid  Sheppard,  whereby  he  became  seized  thereof,  in 
fee;  and  the  said  David,  thereupon,  took  possession  of  the  said 
farm,  and  was,  either  in  person  or  by  his  tenants,  possessed 
thereof,  in  his  own  right,  as  owner  in  fee,  until  his  death ;  and 
also  took  possession  of  and  retained  until  his  death  the  said 
deeds  to  John  Ayres  and  from  John  Ayres  to  him. 

That  after  the  making  of  the  said  deeds,  and  up  to  the  time  of 
his  death,  the  said  David  considered  himself  as  seized  of  the  said 
farm,  in  fee,  and  often  so  declared  ;  and  at  several  times  wrote 
down  the  outlines,  of  a  will  disposing  of  said  farm,  among  other 
property,  as  l)is  own ;  and,  in  particular,  the  said  David  wrote 
the  form  or  outline  of  such*a  will  in  one  of  his^books,  which  book 
is  now  in  the  possession  of  the  said  Caleb  Sheppard,  administra- 
tor as  aforesaid ;  and  he  also  procured  Ellis  Ayres  to  draw  for 
him  a  will,  or  the  outlines  or  form  of  a  will,  in  which  he  disposed 
of  the  said  farm  as  his  own ;  which,  after  the  decease  of  the  said 
David,  was  in  the  possession  of  or  known  to  the  said  Caleb,  and 
is  now  in  his  possession  or  under  his  control,  unless  he  has  de- 
stroyed or  disposed  of  it. 

That  the  said  Caleb,  before  and  after  the  decease  of  the  said 
David,  knew  and  was  well  aware  of  the  execution  of  the  said 
deeds ;  and  at  the  time  of  the  appraisement  of  the  personal 
property  of  the  said  David,  he  expressly  stated  and  admitted, 
and  at  several  other  times  has  stated,  that  the  said  farm  be- 
longed wholly  to  the  said  David,  in  fee  simple,  and  not  to  his 
widow,  the  said  Eleanor,  or  words  to  that  effect. 

That  the  said  Caleb,  well  knowing  as  aforesaid,  and  that,  on 
the  death  of  the  said  David,  one  third  of  the  said  farm  descended 
to  his  ifister,  Martha  B.  Randolph,  applied  to  her  and  purchased 
of  her,  for  $2200,  her  right  and  interest  in  and  to  the  estate  of 
her  said  father,  real  and  personal,  and  obtained  from  her  a  deed 
or  release  therefor,  dated  on  or  about  March  4th,  1846,  the  said 
farm  being  included  in  the  said  purchase,  and  the  said  price 
being  more  than  her  share  of  the  real  and  personal  estate  would 
be  worth  unless  she  was  entitled  to  one  third  of  the  said  farm ; 
and  that  said  Caleb,  after  the  said  purchase,  represented  himself 
to  be  entitled  to  two  thirds  of  said  farfn,  subject  to  the  dower  of 
the  said  Eleanor,  one  third  in  his  own  right  as  one  of  the  heirs  of 
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said  David,  and  one  third  by  virtue  of  his  said  purchase  from  the 
said  Martha;  and  he  received  the  produce  of  the  said  farm 
accordingly. 

That  the  said  Caleb,  after  the  death  of  the  said  David,  and, 
as  the  complainants  have  reason  to  believe,  after  his  said  pur- 
chase from  Martha,  came,  as  the  complainants  believe  and 
charge,  into  the  possession  of  the  said  deeds  to  John  Ayres  and 
from  him  to  the  said  David  Sheppard,  the  same  having  never 
been  recorded,  and  has  since  concealed  or  destroyed  them. 

That  the  said  Caleb,  having  thus  obtained  the  said  deeds,  or 
knowing  that  the  complainants  could  not  have  access  to  them, 
prevailed  upon  the  said  Eleanor  to  make  a  will,  which  she  did, 
upon  his  suggestion  and  procurement,  as  he  had  the  same  written 
or  as  he  requested  it  should  be  written ;  and  made  on  or  about 
June  14th,  1846 ;  by  which  will,  after  several  small  pecuniary 
legacies,  she  devises  all  the  residue  of  her  estate,  whatsoever  and 
wheresoever,  whether  real  or  personal,  to  the  said  Caleb,  his 
heirs  and  assigns  forever,  and  appoints  him  executor  thereof; 
which  will  was  admitted  to  probate,  by  the  Surrogate  of  Cumber- 
land, on  or  about  April  27th,  1846,  and  was  duly  executed,  as 
the  complainants  suppose,  to  pass  real  estate. 

That  since  the  probate  of  said  will,  the  said  Caleb  claims  the 
said  farm  as  having  been,  at  the  execution  thereof  and  at  the 
death  of  the  said  Eleanor,  the  property  of  the  said  Eleanor,  in 
fee  simple,  and  as  being  devised  to  him  by  her  said  will ;  but  the 
complainants  charge,  that  the  said  farm  was  not,  at  the  making 
of  said  will,  or  at  the  death  of  said  Eleanor,  the  property  of  the 
said  Eleanor ;  and  that  she  repeatedly  declared,  before  and  at  or 
about  the  time  of  making  said  will,  and  afterwards,  that  deeds 
for  the  same  had  been  made  and  acknowledged  as  herein  before 
stated,  and  that  she  supposed  they  were  on  record,  and  that  the 
^aid  farm  was  not  her's  to  dispose  of,  or  words  to  that  effect. 

The  complainants  charge,  that  the  said  Eleanor  did  not  intend 
to  devise  the  said  farm  to  the  said  Caleb,  and  did  not  believe 
when  she  executed  said  will  that  the  effect  of  it  would  be  to 
•devise  the  same  to  the  said  Caleb.  That  the  said  Caleb,  at  the 
time  of  the  making  of  the  said  will,  and  from  that  time  till  the 
death  of  the  said  Eleanor,  concealed  from  her  his  knowledge  that 
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the  said  deeds  had  not  been  recorded,  though  he  knew,  before  the 
execution  of  said  will^  that  they  had  not  been  recorded ;  and  that  * 
he  concealed  from  her  his  intention  to  claim  the  said  farm  as  his 
.exclusiye  property  by  virtue  of  her  said  will ;  and  that  he  pro- 
cured the  said  will  to  be  made  by  fraud,  circumvention  and  con- 
cealment. 

That  the  said  David  and  Eleanor  had  three  children,  Caleb, 
Martha  B.  Randolph,  and  Abigail  who  intermarried  with  one 
Tomlinson ;  and  the  bill  states  the  rights  of  the  com- 
plainants as  heirs  at  law. 

The  bill  prays  a  discovery  of  the  deeds ;  and  that  they  may 
be  established,  and  the  contents  and  purport  thereof  ascertained 
by  the  decree  of  this  Court ;  and  that  the  said  Caleb  may  be 
required  to  release  and  secure  to  each  of  the  complainants,  re- 
spectively, a  good  and  sufficient  title  to  the  one  undivided  ninth 
part  of  the  said  farm ;  and  that  the  possession  thereof  may  be 
delivered. to  them,  respectively;  and  that  the  said  Caleb  may 
account  to  them  for  their  respective  shares  of  the  rents  and 
profits  thereof  by  him  received  since  the  decease  of  the  said 
David  Sbeppard ;  and  that  the  will  of  the  said  Eleanor  Shep- 
pard,  so  far  as  the  same  can  or  may  affect  or  devise  the  said 
farm  to  the  said  Caleb,  may  be  decreed  to  be  fraudulent,  void 
and  inoperative ;  and  for  further  relief. 

The  answer  admits  a  surplus  of  personal  estate  in  the  hands 
of  defendant,  as  administrator ;  that  the  said  Eleanor,  at  the  time 
of  her  marriage,  was  seized  in  fee  simple  of  the  farm;  admits  the 
deed  from  the  said  David  and  Eleanor  to  John  Ayres  ;  but  says 
he  is  informed  and  believes,  and  is  ready  to  prove,  that  no  con- 
sideration passed  at  that  time,  or,  as  he  is  informed  and  believes, 
4it  any  other  time,  between  the  parties  thereto ;  admits  that  the 
said  deed  was  duly  acknowledged ;  that  John  Ayres,  on  the 
same  day,  conveyed  the  said  property  to  David  Sheppard, 
though  he  has  been  informed  and  believes  that  no  consideration 
passed  ;  and  that  this  deed  was  duly  acknowledged ;  that,  after 
the  said  conveyance,  the  said  David  continued  in  possession  of 
said  farm  as  he  had  been  in  the  possession  thereof  before ;  but 
denies  that  the  said  David  acquired  any  title  in  fee  simple  to  the 
farm  by  the  said  deed,  because,  at  the  execution  thereof,  it  was 
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Stated  by  the  parties  thereto  that  the  said  conveyances  by  the 
said  David  and  Eleanor  to  the  said  John  Ayres  and  from  the 
said  John  to  the  said  David  were  made  solely  to  enable  said 
David  to  devise  the  same ;  and  that  the  said  Eleanor  did  not,  at 
that  or  any  other  time,  receive  any  consideration  for  signing  the 
said  deed. 

Admits  that  said  David  took  possession  of  said  deeds ;  that 
he  then  considered  himself  the  owner  of  said  farm  in  fee  simple ; 
and  that,  in  writing  down  the  outlines  of  a  will,  he  did,  among 
other  property,  devise  the  said  farm  as  though  it  was  his  own  ; 
that  he  has  found,  among  the  books  and  papers  of  the  said  David, 
the  outlines  of  a  will,  in  the  hand-writing  of  the  said  David,  as 
he  believes,  in  which  he  makes  the  following  disposition  of  the 
said  farm :  '^  I  give  to  my  daughter  Martha  Randolph,  during 
her  natural  life,  all  the  place  where  I  now  live,'*  being  the  farm 
in  question,  ^^  and  Stathem's  neck  marsh,  and  marsh  over  the 
creek ;  and  to  Lewis  Randolph  during  his  natural  life,  and  at 
the  death  of  my  wife  and  Martha  and  Lewis  Randolph,  to  be 
sold  by  my  executor,  if  living,  or  his  executor  or  administrator, 
and  the  money  that  it  fetches  to  be  divided  equally  between  my 
grand-son  T.  Tomlinson  and  my  four  grand-daughters,  A.  R., 
A.  S.  R.,  Naomy  D.  S.,  E.  G.  S.,  if  living  at  the  time  of  the 
sale,  and  to  their  children  if  they  have  any."  He  admits  that 
he  found  among  the  papers  of  the  said  David  the  outlines  or 
form  of  a  will,  in  the  hand-writing  of  Ellis  Ayres,  as  he  believes. 
Among  devises  of  other  property  was  the  following  of  the  said 
farm,  that  is  to  say  :  ^'  I  give  to  my  daughter  Martha  Randolph, 
during  her  natural  life,  all  my  homestead  farm,  (being  the  farm 
in  question,)  including  all  my  lands  in  Hopewell ;  also  my  marsh 
in  Greenwich  township,  in  Stathem's  neck,  during  her  natural 
life.  Also,  in  case  of  her  death  before  her  husband,  Lewis  Ran- 
dolph, he  to  hold  the  same  during  his  natural  life,  subject  to  the 
abov^ bequest  of  ^25,  annually.'' 

He  admits  that  the  said  two  forms  or  outlines  of  wills  came  to 
his  possession  as  administrator ;  which  said  forms  or  outlines  of 
wills  were  never  executed,  but  were  left  in  an  incomplete  state, 
and  are  now  in  his  custody  or  power,  ready,  &c. 

He  denies  that  he  had  any  knowledge  of  the  execution  of  the 
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said  deeds  from  the  said  David  and  Eleanor  to  the  said  John 
Ajres,  and/rom  the  said  Ayres  to  the  said  David,  before  the 
death  of  the  said  David,  or  at  the  time  of  his  death ;  but  he 
admits,  that  shortly  after  said  David's  death  he  came  to  the 
knowledge  that  these  deeds  had  been  executed,  by  information  of 
the  said  Eleanor,  who  informed  him  that  she  had  conveyed  her 
said  farm  to  her  said  husband,  to  enable  him  to  dispose  of  the 
same  by'  will  in  a  satisfactory  manner ;  and,  acting  under  the 
information  thus  obtained,  he  might  have  admitted  and  stated, 
at  the  time  of  the  appraisement  of  the  personal  property,  that 
the  said  farm  belonged  wholly  to  the  'estate  of  the  said  David, 
and  not  to  the  said  Eleanor ;  though  he  has  not  now  any  recol- 
lection of  such  admission  or  statement ;  and  he  might  have  stated 
at  sundry  other  times,  shortly  after  his  father's  death,  that  the 
said  farm  belonged  to  his  father  in  fee  simple,  and  not  to  his 
mother,  because  he  admits  that  he  then  so  believed. 

He  admits  he  applied  to  and  purchased  from  his  sister  Martha, 
for  $2200,  her  right  and  interest  in  the  estate  of  his  father,  as 
stated  in  the  bill ;  and  that  when  he  made  the  said  purchase  he 
believed  that  she  was  entitled,  as  heir  at  law,  to  one  third  of 
said  farm ;  and  that  said  farm  was  included  in  the  said  purchase. 

He  says  that,  a  few  weeks  after  his  father's  death,  and  after 
he  had  taken  out  letters  of  administration,  he  found,  among  other 
papers  belonging  to  the  estate,  the  before-mentioned  deeds ; 
which  were  lying  loosely  among  his  papers  and  had  never  been 
recorded ;  that  he  took  them  into  his  possession,  and  they  are 
now  in  his  custody,  ready  to  be  produced ;  that  he  was  advised 
that  these  deeds  were  inoperative  and  void;  and,  when  they 
were  shown  to  the  said  Eleanor,  she  declared  them  to  be  void, 
as  her  husband  had  promised  her  that  he  would  not  record  them 
until  he  had  written  his  will  in  accordance  with  their  mutual 
wishes  and  desires.  And  this  defendant  verily  believes,  that  his 
father  thought  they  were  inoperative  and  void,  and  of  no  force 
and  effect  ia  passing  the  fee  of  the  said  real  estate  until  they 
had  been  placed  on  record. 

He  says  that,  when  his  mother  learned  that  the  said  deeds 
had  not  been  recorded,  she  considered  the  said  farm  her  own ; 
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that  she  took  the  crop  of  oats  growing  on  it,  and  sold  it,  or  pro- 
cured it  to  be  sold,  for  her  own  benefit. 

He  admits  that  the  said  Eleanor  survived  the  said  David,  and 
died  on  or  about  April  15th,  1847 ;  but  denies  that  she  ever 
spoke  of  the  said  farm  as  belonging  to  the  heirs  of  the  said  David 
after  she  discovered  that  the  said  deeds  had  not  been  put  on 
record,  though  she  may  have  so  spoken  before ;  and  denies  that 
she  ever  received  any  dower  therein  ;  but  says  she  always 
claimed  the  said  farm,  after  that  time,  as  her  own. 

He  admits  that  the  said  Eleanor  made  her  will,  dated  Jane 
14th,  1846,  of  the  purport  and  effect  stated  in  the  bill ;  and 
that  it  was  admitted  to  probate ;  but  he  denies  that  it  was  writ- 
ten or  executed  by  his  suggestion  or  procurement,  or  that  it  was 
written  as  he  requested  it  should  be  written  ;  nor  did  he  prevail 
on  the  said  Eleanor  to  make  a  will ;  jior  procure  others  to  pre- 
vail on  her  ;  but  the  said  Eleanor  was  left,  so  far  as  he  knows 
and  believes,  to  the  exercise  of  her  own  judgment  and  discretion 
in  the  making  and  executing  of  the  said  will. 

He  admits  that,  since  the  probate  of  the  said  will,  he  has 
claimed  the  said  farm  as  having  been,  at  the  execution  of  the 
will  of  the  said  Eleanor  and  at  her  death,  her  property,  in  fee 
simple  ;  and  as  having  been  devised  to  him  by  the  said  Eleanor ; 
and  he  claims  that  the  said  farm  was  her  property  at  the  time  of 
the  making  of  her  said  will  and  at  her  death. 

He  denies  that  the  said  Eleanor,  at  any  time,  after  she  dis- 
covered that  said  deeds  were  not  on  record,  ever  admitted  that 
the  said  farm  was  not  her's  to  dispose  of,  and,  especiallyi  that 
she  declared  at  the  time  of  executing  said  will,  or  afterwards, 
that  said  farm  was  not  her's  to  dispose  of,  or  any  words  to  that 
or  the  like  effect.  He  declares  that  the  said  Eleanor  did  intend 
to  devise  the  said  farm  to  him  by  the  said  will ;  that  she  well 
knew  the  force  and  effect  of  the  said  will,  and  that  the  effect 
would  be  to  devise  the  said  farm  to  him. 

He  denies  that,  either  at  the  execution  of  the  will  or  at  any 
other  time,  he  concealed  from  the  said  Eleanor  that  the  sai 
deeds  were  not  put  on  record ;  but,  on  the  contrary,  inform^ 
her  that  they  were  not  on  record.    Nor  did  he  at  any  time  con- 
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eeal  from  her  his  intention  to  claim  the  said  fann  as  his  exclusive 
property,  hy  yirtue  of  her  said  will. 

He  denies  that  he  procured  the  said  will  to  he  made  hy  fraud, 
circumvention  or  concealment;  hut,  on  the  contrary,  did  not 
interfere  himself,  nor  procure  any  one  to  interfere  with  the  free 
and  nnccntrolled  exercise  of  the  judgment  and  discretion  of  the 
said  Eleanor  in  making  and  executing  her  said  will. 

He  says  he  ought  not  to  put  the  said  deeds  on  record,  because 
they  were  only  executed  to  enable  the  said  David  Sheppard  to 
devise  the  said  farm,  and  said  David  did  not  devise  it ;  because 
no  consideration  was  ever  paid  for  the  said  farm ;  and  because 
the  said  David,  himself,  as  this  defendant  has  been  informed  and 
believes,  never  supposed  that  the  said  deeds  had  any  force  or 
effect  in  transferring  the  title  to  the  lands  mentioned  therein, 
until  the  same  were  placed  upon  record. 

The  cause  was  heard  on  the  pleadings  and  proofs. 

L.  Q.  C.  Elmer  for  the  complainants* 

The  Chancellor  made  the  following  order : 
It  is  ordered  that  the  bill  be  retained  for  twelve  months  ;  and 
the  complainant  be  at  liberty  to  bring  an  ejectment  for  the 
premises  in  question,  and  proceed  to  trial  thereon  in  the  mean 
time.  And  it  is  further  ordered,  that  the  defendant  produce  on 
the  trial  thereof  the  deeds  from  David  Sheppard  and  wife  to 
John  Ayres  and  from  John  Ayres  to  David  Sheppard,  bearing 
date  Jan'y  26th,  1843,  made  exhibits  in  this  cause ;  and  that 
the  parties  be  at  liberty  to  read  the  depositions  taken  in  this 
cause  of  such  of  the  witnesses  as  upon  such  trial  shall  be  proved 
to  be  dead  or  unable  to  attend  to  be  examined.  And  the  Chan- 
cellor doth  reserve  the  consideration  of  costs  and  of  all  further 
directions  until  after  such  trial  shall  be  had  ;  and  the  parties  are 
to  be  at  liberty  to  apply  to  the  Court  as  occasion  shall  require. 
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Hugh  F.  Randolph  v,  Wm.  Gwynne  and  others. 

A.  bought  of  B.  a  mill  Beat,  with  a  saw  mill  thereon,  driveo  by  water  power,  and  paid 
part  of  the  purchase  money,  and  gare  B.  a  mortgage  on  the  premises'  for  the  resi- 
due of  the  purchase  monej,  A.  conyerted  the  buildings,  hj  alterations  and  addi- 
tions, into  paper  mills,  putting  in  the  machinerr  proper  for  that  purpose,  and  a  new 
w^ter  wheel ;  the  mills  being  made  complete  as  mills  to  be  driyen  hj  the  water 
power  on  the  premises.  It  appearing,  after  several  years,  that  in  unusually  dry 
seasons  the  water  was  not  sufficient  to  drive  the  mills  all  the  time,  A.  placed  a 
steam  engine  in  the  cellar  of  one  of  the  buildings,  and  applied  the  power  of  the 
engine  directly  to  the  driring  wheel,  so  that  the  machinery  of  the  mill  mored  pre- 
cisely as  if  the  wheel  was  turned  by  the  water. 

ffeld,  that  the  engine  did  not  become  subject  to  the  mortgage ;  but  might  be  removed 
from  the  premises. 

The  facts  of  this  case  suflSciently  appear  in  the  opinion  of  the 
Court. 

Motion  to  dissolve  injunction, 

F,  T.  Frelinghuysen  for  the  motion. 

C  Parker  and  W.  Pennington  contra.  They  cited  SmitVs 
Leading  Cases,  160,  1,  notes ;  20  Wend.  636,  644 ;  13  Law. 
Lib.  15  ;  1  Simon's  Rep.  194 ;  2  Green's  Ch.  467,  9. 

The  Chancellor.  In  1839,  Hugh  F.  Randolph  conveyed 
to  William  Gwynne  a  mill  seat  on  Second  River,  in  Essex  county, 
'  and  eight  acres  of  land  including  the  same,  with  two  saw  mills 
and  other  buildings  thereon,  for  $15,000 ;  of  which  G.  paid 
$1500,  and  for  the  residue  thereof  gave  R.  a  mortgage  on  the 
premises,  payable  in  instalments ;  about  $6,000  of  which  is  now 
payable. 

G.  converted  the  buildings,  by  alterations  and  additions,  into 
a  paper  mill ;  putting  in  the  machinery  proper  for  that  purpose, 
and  a  new  water  wheel ;  the  mill  being  made  complete  as  a  mill 
to  be  driven  by  the  water  power  on  the  premises. 

Several  seasons  previous  to  that  of  1845  were  so  unusually 
dry  that  the  water  was  not  sufficient  to  drive  the  mills  all  the 
time*    G.  therefore  placed  a  steam  engine  in  the  basement  or 
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cellar  of  one  of  the  buildings,  digging  a  hole  in  the  gronnd,  and 
laying  a  foundation  of  stone,  brick  and  cement  in  the  hole,  large 
enough  for  the  engine  to  rest  upon ;  bolts  or  rods  of  iron  being 
fastened  in  this  foundation,  in  proper  positions,  and  projecting 
aboTC  Ac  upper  surface  of  it  far  enough  to  pass  through  holes  in 
the  bed  plate  of  the  engine,  when  placed  upon  it,  and  receive 
nuts  to  screw  the  engine  down*  The  power  of  the  engine  was 
applied  directly  to  the  driving  wheel,  so  that  the  machinery  of 
the  mill  moved  precisely  as  if  the  wheel  was  turned  by  the  wa- 
ter ;  and  the  engine  was  used  only  to  supply  power  when  the 
water  was  deficient.  In  1848,  and  perhaps  in  1847,  there  was 
no  deficiency  of  water ;  and  6.,  in  the  winter  of  1848,  made  a 
contract  to  sell  the  engine,  and  was  about  removing  it. 

R.  filed  a  bill  for  the  foreclosure  of  his  mortgage,  a  part  of  the 
money  secured  by  it  being  payable  and  unpaid ;  and  therein 
prayed  an  injunction  restraining  O.  from  removing  ilk  steam 
engine. 

The  injunction  was  granted  by  a  Master,  ex  parte,  and  it  is 
moved  to  dissolve  it. 

It  is  claimed  on  the  part  of  the  mortgagee  that  the  engine,  so 
placed,  and  for  such  purpose,  became  subject  to  the  lien  of  his 
mortgage,  and  that  6.  has  no  right  to  remove  it.  I  cannot  think 
80.  The  mill  is  complete  without  it  ;  and  except  in  dry 
seasons,  it  is  useless.  It  has  no  such  connection  with  any  of  the 
machinery  of  the  mill  proper,  or  with  the  building,  but  that  it 
may  be  removed  without  injury  to  either  ;  and  it  is  easily  re- 
moveable.  I  see  no  reason  why  such  a  machine  or  engine  might 
not  be  lured  by  a  mill  owner  for  the  exigency  of  a  dry  season, 
and  placed  upon  the  premises  in  any  proper  position,  inside  or 
outside  of  the  mill,  so  as  to  apply  its  power  to  drive  the  ma- 
chinery, until  the  rains  should  supply  the  water  power  in  refer- 
ence to  which  the  mill  was  built ;  and  when  the  engine  should 
be  no  longer  wanted,  it  might  be  returned  to  the  owner. 

The  injunction  will  be  dissolved. 

Order  accordingly.  6 
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Abchee  Gifford,  Adm'r  &c.  of  Elizabeth  Hait,  v*  Her- 
man Thorn. 

V 

The  issuing  of  a  subpoena  against  a  non-resident  and  taking  an  order  for  hifi  appearance 
and  publidiing  the  or^r  will  not  g^ve  the  court  jurisdiction,  either  OTcr  his  pertoBr 
.  or  over  the  subject  matter  of  the  bill,  if,  from  the  nature  of  the  case,  the  court  has  no 
jurisdiction  over  either. 

If  the  case  be  such  that  the  court  cannot  giTe  relief  for  want  of  jurisdiction  over  either 
the  person  or  the  subject  matter,  the  jurisdiction  may  be  objected  to  in  ady  stage  of 
the  proceedings;  indeed,  the  court  would  take  judicial  notice  of  it ;  it  would  not 
make  a  decree  which  it  had  no  power  to  enforce.  It  is  otherwise  where  the  objection 
to  the  jurisdiction  is  that  there  is  a  perfect  remedy  at  law ;  such  objection  must  be 
taken  by  demurrer  or  insisted  on  in  the  answer. 

On  a  bill  filed  by  the  administrator  of  £.  H.,  deceased,  against  H.  T.,  a  resident  of 
New  York,  and  the  executor  of  J.  R.,  deceased,  who  was,  in  his  life  time,  executor 
of  W.  J.,  deceased,  who  liyed  and  died  in  New  York,  and  whose  will  was  prored 
there,  ana  whose  estate  was  administered  there;  charging  that  H.  T.  came  to  the 
residence  of  E.  H.,  in  New  Jersey,  and  fraudulently  procured  from  her  an  assignment 
to  him  of  her  share  of  the  estate  of  W.  J.,  deceased,  and  that  J.  R.,  who  lived  and 
died  in  New  Jersey,  knew  the  circumstances  under  which  that  assignment  was  ob- 
tained, but,  nevertheless,  paid  to  U.  T.,  in  virtue  of  the  said  assignment,  the  share 
of  E.  n.  in  the  said  estate,  anfl  took  a  bond  and  mortgage  from  H.  T.  to  save  him 
harmless ;  and  praying,  that  the  said  assignment  may  be  ordered  to  be  cancelled, 
and  that  H.  T.  and  the  executor  of  J.  R.  may  be  ordered  to  account,  and  to  pay  to 
the  complainant  the  share  of  E.  H.  in  the  said  estate;  a  6ubp<£na  was  served  on  the 
executor  of  J.  R.  deceased ;  and  a  subpoena  was  issued  directed  to  H.  T.,  which  was 
returned  "  not  found,''  and  the  usual  order  for  publication  was  made  as  to  H.  T.  The 
court  refused  to  vacate  this  order. 

A  bill  was  filed  in  the  Court  of  Chancery  of  the  State  of  New 
York,  by  some  of  the  next  of  kin  of  Wm.  Jauncey,  deceased^ 
complainants,  in  July,  1831,  against  John  Rutherfurd,  executor 
of  the  will  of  said  decedent,  Herman  Thorn  and  James  A.  Ham- 
ilton, making  Elizabeth  Hait,  one  of  the  next  of  kin  of  said 
decedent,  also,  a  defendant. 

Before  any  proofs  were  taken  in  that  cause,  an  arrangement 
was  made  between  the  complainants  in  that  suit  and  Herman 
Thorn,  one  of  the  defendants,  by  which  the  complainants,  in 
consideration  of  $210,000,  to  be  paid  to  them  by  Herman  Thorn, 
agreed  to  assign,  set  over  and  release  to  him  all  their  shares  in 
the  estate  of  the  said  Wm.  Jauncey,  deceased. 

Pending  the  negotiation  which  resulted  in  that  arrangement^ 
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and  sometime  in  1883,  Elizabeth  Hait  executed  an  instrument  to 
Herman  Thorn  purporting  to  be  an  assignment  and  release  to 
him  of  her  share  in  the  estate  of  said  Wm.  Jauncey,  deceased. 

When  the  said  assignment  from  Elizabeth  Hait  was  obtained, 
Herman  Thorn  also  obtained  from  her  an  instrument  authorizing 
him  to  substitute  a  solicitor  for  her  in  that  suit,  in  the  place  of 
the  solicitor  she  had  employed,  and  authorizing  such  substituted 
solicitor  to  follow  the  directions  of  him,  the  said  Herman  Thorn. 
Thorn,  accordingly,  substituted  another  solicitor  for  the  said 
Elizabeth. 

The  defendant  Hamilton  in  that  suit  was  the  administrator  of 
Wm.  Jauncey  Thorn,  deceased,  a  son  of  Herman  Thorn,  and 
claimed  that  the  fund  of  which  the  complainants  in  that  suit 
claimed  shares  belonged  to  the  estate  of  his  intestate. 

An  arrangement  was  then  made  between  the  complainants  in 
that  suit  and  Rutherfurd,  Herman  Thorn  and  Jas.  A.  Hamilton, 
by  which  it  was  agre^^d  that  an  order  should  be  made  in  that 
suit  by  which  Rutherfurd  should  pay  the  complainants  therein 
$210,000,  and  the  said  Hamilton,  administrator  as  aforesaid, 
the  remainder  of  the  personal  estate  of  Wm.  Jauncey,  deceased, 
and  thereupon  an  order  was  made,  on  motion  of  the  counsel  for 
Herman  Thorn  and  Hamilton,  the  counsel  for  the  complainants 
consenting,  and  the  said  substituted  solicitor  for  Elizabeth  Hait, 
by  the  direction  of  Thorn  and  on  his  behalf,  consenting  thereto, 
that  Rutherfurd  should  pay  $210,000  as  the  consideration  for 
the  assignment  by  the  said  complainants  to  Herman  Thorn  of 
their  share ;  and  that  it  be  referred  to  a  master  to  state  an 
account  of  all  the  personal  estate  of  the  said  Wm.  Jauncey, 
deceased ;  and  that  Rutherfurd  should  pay  the  balance  of  said 
estate,  after  deducting  such  payment,  to  Hamilton,  as  adminis- 
trator of  Wm.  Jauncey  Thorn,  deceased. 

Under  this  order  an  account  was  taken ;  and  Rutherfurd  de- 
livered oyer  to  Hamilton  |210,000;  and,  shortly  afterwards^ 
Hamilton  delivered  over  this  sum  to  Herman  Thorn. 

A  bill  was  then  filed  in  the  Court  of  'Chancery  of  this  State, 
by  Archer  Gifford,  administrator  &c.  of  Elizabeth  Hait,  de- 
ceased, against  Mary  Rutherfurd,  executrix  of  the  will  of  the 
said  John  Rutherfurd,  and  Herman  Thorn,  stating  the  foregoing 
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facts  ;  and  stating,  farther,  that  the  said  assignment  and  other 
instrument  obtained  by  Herman  Thorn  from  Elizabeth  Halt 
were  procured  by  fraud ;  that  J.  Rutherfurd,  before  the  making 
of  the  said  order  made  in  the  Court  of  Chancery  of  New  Vork, 
well  knew  that  the  said  Herman  Thorn  had  no  right  to  the  said 
share  of  the  said  Elizabeth  Hait ;  that  he  well  knew  all  the  cir- 
cumstances attending  the  procuring  of  the  said  assignment  by 
the  said  Herman  Thorn  from  the  said  Elizabeth,  and  that  the 
same  was  fraudulent  against  the  said  Elizabeth,  and  that  he,  the 
said  J.  R.,  would,  if  called  upon  by  the  said  Elizabeth,  be  obliged 
to  account  for  her  share  of  the  said  estate ;  that  the  said  J.  R. 
so  represented  the  case  to  the  said  Herman  Thorn,  and  insisted 
that,  before  assenting  to  the  said  arrangement  and  the  making  of 
the  said  order,  he  the  said  J.  R  should  be  indemnified  against 
any  claimant  who  should  call  him  to  an  account  touching  the  said 
estate  or  any  share  thereof. 

That,  in  consideration  of  the  said  J.  R.'s  consenting  to  the 
said  order,  the  said  Herman  Thorn,  on  the  6th  of  June,  ISST, 
gave  to  the  said  John  Rutherfurd  a  bond  of  indemnity,  and  a 
mortgage  to  secure  the  same,  to  save  harmless  and  indemnify 
him  from  all  claims  or  demands  in  law  or  equity,  that  the  said 
Elizabeth  Hait,  or  any  other  person,  might  make  against  him  on 
account  or  by  reason  of  his  paying  over  to  the  said  Hamilton  the 
said  moneys. 

And  this  bill  submits,  that  J.  R.  thereby  became  personally 
responsible  to  the  said  Elizabeth  for  her  share  thereof,  as,  in 
violation  of  his  trust  as  such  executor,  he  entered  into  an  agree- 
ment with  said  Thorn  by  which  the  said  Elizabeth  was  defrauded 
of  her  claim  against  him,  as  executor,  as  aforesaid,  for  her  share 
of  the  said  moneys,  and  the  same,  with  his  knowledge  and  con- 
sent, and  in  violation  of  her  rights,  was,  through  the  said  Hamil- 
ton, as  aforesaid,  paid  over  to  the  said  Herman  Thorn. 

This  bill  states,  that  the  complainant  has  no  copy  of  the  said 
bond  of  indemnity ;  and  that  the  complainant  is  informed  and 
believes,  that  it  is  now^  in  the  possession  of  the  said  Mary  R., 
executrix,  as  aforesaid.  And  submits,  that  the  complainant  is 
entitled  to  a  discovery  from  the  said  Mary  of  the  contents  thereof, 
and  of  all  other  papers  in  her  possession  relating  to  the  said 
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arrangement  by  which  the  said  share  of  the  said  Elizabeth  was 
transferred  by  the  said  J.  R.,  deceased,  through  Hamilton,  to  the 
sud  Herman  Thorn ;  and  that  the  said  Mary,  as  such  executrix, 
must,  together  with  the  said  Herman  Thorn,  account  with  the 
complainant  for  the  said  share  of  the  said  Elizabeth  Hait. 

The  bill  states  that  Thorn  alleges,  that  he  paid  the  said  Eliza- 
beth $6,C00  for  the  said  alleged  assignment  and  release  by  the 
said  Elizabeth  to  him ;  and  charges  that  the  share  of  the  said 
Elizabeth  was  worth  over  $200,000,  as  was  well  known  to  said 
Thorn. 

It  states  that,  for  the  reasons  therein  given,  the  said  order  in 
the  suit  in  N.  Y.  gave  no  additional  or  further  right  than  the 
said  alleged  assignment  and  release  to  receive  or  hold  the  said 
share  of  the  said  Elizabeth ;  and  that  the  said  Herman  Thorn, 
and  the  said  Mary  R.,  executrix  &c.  of  J.  R.,  deceased,  are 
bound  to  account  for  and  pay  over  the  same  to  the  complainant, 
administrator  &c.  of  said  Elizabeth  Hait,  deceased. 

The  bill  prays,  that  the  said  Herman  Thorn,  and  Mary  R., 
executrix  &c.,  may  answer  .the  premises ;  and  set  forth  what 
amount  of  said  Jauncey's  estate  was  received  by  the  said  Herman 
Thorn,  when  and  from  whom,  and  in  what  manner ;  and  whether 
any  and  what  consideration  was  paid  by  said  Herman  Thorn  for 
the  said  alleged  assignment  by  said  Elizabeth  Hait  to  him,  and 
when  the  same  was  paid ;  and  a  copy  of  the  said  alleged  assign- 
ment and  release ;  and  a  copy  of  the  said  bond  from  the  said 
Herman  Thorn  to  the  said  J.  R.  That  the  said  alleged  assign- 
ment and  release  may  be  ordered  to  be  delivered  up  to  be  can- 
celled; and  that  the  said  H.  Thorn,  and  the  said  Mary  R., 
executrix  &c.  of  J.  R.,  deceased,  may  be  ordered  to  account  for 
and  pay  to  the  complainant  such  portion  of  the.  said  Jauncey 
estate  as  has  come  to  the  hands  of  said  H.  Thorn,  with  the  con- 
sent of  the  said  J.  R.,  or  otherwise,  and  to  which  the  said  Eliza- 
beth Hait  was  entitled  in  her  life  time. 

John  Rutherfurd,  the  executor  of  the  .will  of  Wm.  Jauncey, 
deceased,  and  who  paid  over  the  personal  estate  of  Wm.  Jauncey, 
deceased,  to  Hamilton,  administrator  &c.  of  Wm.  Jauncey 
Thorn,  who  paid  it  over  to  Herman  Thorn,  lived  in  New  Jersey 
when  he  was  appointed  executor,  and  continued  to  live  in  thia 
State  until  his  death,  and  died  in  this  State,  leaving  a  will,  of 
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which  the  defendant  Mary  R.  is  the  executriz ;  and  the  said 
Mary  R.  lives  in  this  State.  Herman  Thorn,  who  obtained  the 
said  assignment  and  release  from  Elizabeth  Hait  of  her  share  of 
the  estate  of  Wm.  Jauncey,  deceased,  and  who  received  from  tiie 
Baid  Hamilton  the  said  personal  estate  of  Wm.  Jauncey,  deceaaed, 
lived,  when  he  obtained  such  assignment  and  release,  and  still 
lives  in  N.  Y.  Wm.  Jauncey  lived  and  died  in  New  York,  and 
his  will  was  proved  there  and  his  estate  administered  there. 

A  subpoena  was  served  on  Mary  R.  A  subpoena  was  issued, 
directed  to  Herman  Thorn,  which  has  been  returned  ^^  not  found," 
with  the  usual  affidavit  of  his  non-residence  in  this  State,  and  of 
his  residence  in  N.  Y. ;  and  thereupon  the  usual  order  for  his 
appearance  was  made,  and  for  the  publication  of  the  said  order. 

A  motion  was  made  to  vacate  this  order. 

Wm,  Pennington  and  P.  D  Vroom  in  support  of  the  motion. 
They  cited  5  Cond.  Ch.  198  ;  1  Stark,  on  Evid.  276,  notes  ;  9 
Mass.  Rep.  462 ;  8  Wheat.  28 ;  Rev.  Stat,  of  JV.  Y.  71 ;  15 
Ves.  164 ;  1  Scho.  and  Lef.  227  ;  2  Ves.  284. 

B.  WUliamson  and  ^.  Whitehead  contra.  They  cited  17 
Law  lAb.  45,  6 ;  15  John.  Rep.  145 ;  1  Stark,  on  Evid.  276 ; 
Calvert  on  Parties,  25  ;  1  Hopk.  218. 

The  Chakcellor.  This  bill  sets  out  a  case  on  which  it 
claims  that  J.  R.,  deceased,  who  lived  and  died  in  this  State, 
and  who  had  in  his  hands  the  personal  estate  of  Wm.  Jauncey 
deceased,  as  the  executor  of  his  will,  and  who  paid  over  to  the 
administrator  of  Wm.  Jauncey  Thorn  the  said  personal  estate, 
including  the  share  thereof  which  it  is  claimed  belonged  to  Eliza- 
beth Hait,  became  personally  liable  ta  the  said  Elizabeth  Hait 
for  her  share  of  the  said  estate.  The  bill  is  filed  against  Mary 
Rutherfurd,  the  personal  representative  of  J.  R.,  deceased,  as 
one  of  the  defendants,  and  Herman  Thorn  the  other  defendant. 

Wm.  Jauncey,  deceased,  by  his  will,  after  certain  devises  and 
bequests  therein,  gave  and  bequeathed  all  the  rest  and  residue  of 
his  property,  of  every  kind  and  description,  to  Wm.  Jauncey 
Thorn,  when  he  arrives  at  the  age  of  21  years,  to  him  and  his 
heirs  forever. 
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Wm.  Janncey  Thorn  diedj[at  the  age  of  19.  The  bill  claimg, 
that  by  his  death  before  attaining  n^I?  the  said  residaary  devise 
and  bequest  to  him  lapsed,  and  that  the  said  residue  and  remain* 
der  thereupon  belonged  to,  and  was  distributable  among  the  next 
of  kin  of  the  testator,  Wm.  Jauncey,  deceased,  of  whom  Elisa- 
beth Halt  was  one. 

Herman  Thorn  is  the  father  of  the  said  Wm.  J.  Thorn.  The 
bin  states  that  the  said  Herman  Thorn  claims  that  the  said 
fesidnary  l^;acy  to  his  said  son  Wm.  J.  Thorn  was  a  vested 
legacy ;  and  that  he  the  said  Herman  Thorn,  as  his  father,  on 
the  death  of  his  said  son,  became  by  law  entitled  to  receive  the 
same*  A  subpoena  was  issued,  directed  to  H.  Thorn,  and  on  its 
being  returned  "  not  found,"  the  usual  order  for  his  appearance 
was  made,  and  for  the  publication. 

The  question  whether  this  legacy  was  vested  or  whether  it  has 
lapsed  lies  at  the  foundation  of  this  suit.  It  is  a  question  in 
which  Herman  Thorn  is  interested.  If  it  was  a  vested  legacy, 
the  foundation  of  £.  Hait's  claim  is  gone.  It  was  proper,  there- 
fore, that  Herman  Thorn  should  be  named  as  a  defendant,  and 
that  a  subpoena  should  issue  to  him ;  and  if  returned  ^^  not 
found,"  an  order  of  publication  made.  He  might  desire  to  come 
in  and  put  the  defense  in  the  suit  on  this  ground ;  and  might  be 
willing  to  rest  it  on  this  ground.  It  is  not  till  after  this  question 
in  the  cause  is  resolved  in  favor  of  Elizabeth  Hait,  that  there  is 
or  will  be  any  necessity  of  considering  the  questions  raised  by 
the  bill  in  reference  to  the  assignment  and  release  from  £•  Hait 
to  H.  Thorn,  and  the  action  of  J.  R.  thereon  or  in  connection 
therewith.  And  if  there  was  really  no  serious  doubt  that  the 
legacy  lapsed,  but  it  was  clear  to  H.  Thorn  that  his  only  claim 
to  E.  Hait's  share  wpuld  be  through  the  assignment  and  release 
from  her  to  him,  yet,  inasmuch  as  he  procured  the  assignment 
and  release,  and  is  therefore  interested  in  preventing  its  being 
declared  fraudulent,  and  more  particularly  from  his  having 
given,  as  alleged  by  the  bill,  a  bond  and  mortgage  to  J.  £.  to 
indeomify  him  for  paying  it  over  to  his  son's  administrator,  from 
whom  he  would  be  entitled  to  receive  it,  there  was  no  impro 
priety  in  naming  him  as  a  defendant,  and  issuing  a  subpoena  and 
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taking  an  order  of  publication  aa  to  him.  He  is  certainly  in- 
twested  in  this  question  as  well  as  in  the  other ;  and  he  might 
desire,  or  be  willing,  to  put  the  defense,  if  the  other  ground  of 
defense  should  fail  him,  on  the  validity  of  the  assignment  and 
rlease. 

The  order  of  publication,  therefore,  was  properly  made. 

The  motion  is  to  vacate  it.  If  the  permitting  the  order  to 
stand,  or  if  proceeding  in  the  cause  as  it  now  stands,  and  with- 
out any  action  on  the  part  of  H.  Thorn,  would  commit  him  to 
the  jurisdiction  of  this  court,  so  as  to  enable  this  court  to  make 
a  decree  against  him  personally,  the  motion  might  prevail.  But, 
if  he  is  not  subject  to  the  jurisdiction  of  this  court,  and  the 
subject  matter  which  could  be  the  foundation  of  any  decree  ia 
not  within  the  jurisdiction  of  this  court,  there  is  no  propriety  in 
vacating  an  order  which  was  properly  made.  The  issuing  of  a 
.  subpoena  and  taking  an  order  for  his  appearance  and  publishing 
that  order  will  not  give  this  court  jurisdiction,  either  over  his 
person,  or  over  the  subject  matter  of  the  bill,  if,  from  the  nature 
of  the  case,  the  court  has  no  jurisdiction  over  either. 

So  far  as  relates  to  the  obtaining  a  decree  against  him  per* 
Bonally,  ordering  him  to  pay  the  money  he  has  received,  no  such 
decree  can  be  made  unless  the  court  acquire  jurisdiction  over 
his  person ;  and  this  order  would  not  give  such  jurisdiction* 
As  to  the  other  part  of  the  case,  which  goes  against  Mary  Ru- 
Iherford,  and  involves  the  validity  of  the  assignment  and  release 
procured  by  Herman  Thorn  from  Elizabeth  Hait  and  the  charges 
of  knowledge,  collusion,  &c.  in  J.  R.,  with  a  view  to  a  decree 
against  Mary  R.,  executrix  &c.,  H.  Thorn  is  either  a  necessary 
party,  from  his  having  procured  the  assignment  and  his  interest 
in  establishing  its  validity,  or  he  is  not.  That  it  was  proper  that 
he  should  be  named  as  a  defendant,  to  give  him  an  opportunity 
of  establishing  the  validity  of  the  assignment  and  release,  is,  I 
think,  clear.  If  he  be  a  necessary  party  with  the  hope  defend- 
ant, for  the  purposes  of  a  decree  touching  the  validity  or  invalidity 
of  the  assignment  and  release,  and  J.  R.'s  knowledge,  collusion^ 
&c.,  then  the  subpoena  and  order  of  publication  as  against  him 
were  proper,  for  they  would  make  him  sufficiently  a  party  for 
that  purpose.    Whether  he  is  a  necessary  party  with  the  home 
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defendant  in  this  view  of  the  ca«e,  I  am  not  now  called  upon  to- 
say :  his  counsel  will  advise  him  as  to  this. 

If  the  case  be  such  that  the  court  cannot  give  relief  for  want 
of  jurisdiction  over  either  the  person  or  the  subject  matter,  the 
jurisdiction  may  be  objected  to  in  any  stage  of  the  proceedings  ;. 
indeed  the  court  would  take  judicial  notice  of  it,  and  refuse  any 
decree;  it  would  not  make  a  decree  which  it  had  no  power  to 
enforce.  It  is  otherwise  where  the  objection  to  the  jurisdiction 
is  that  there  is  a  perfect  remedy  at  law :  such  objection  must  be 
taken  by  demurer  or  insisted  on  in  the  answer. 

I  see  no  reason  for  vacating  the  order  of  publication. 

Motion  denied. 
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Sarah  M.  Beobie  v.  John  Begbie. 

On  a  moUon  for  aMmony  pendenU  lite,  on  bill  hj  the  wife  for  dirorce  from  bed  and 
board  on  the  alleged  ground  of  cruel  treatment^  and  answer  filed  and  affidavits 
taken  on  both  sides,  it  is  proper  for  the  Court  to  look  into  the  merits  of  the  case  aa 
thus  £ftr  disclosed. 

The  wife  left  her  husband's  house  without  his  knowledge,  and  took  the  two  children 
of  the  marriage  with  her;  and  filed  a  bill  for  diroroe  from  bed  and  board,  on  the 
alleged  ground  of  cruel  treatment ;  and  applied  for  9]im<mj  pendmte  Ute.  The  bill 
showed  no  sufficient  cause  for  her  lesTing  the  house  at  the  time  when  she  did  leave 
it.  The  court  refused  alimonj,  and  said  it  would  not  be  allowed  unless,  on  her 
going  back,  with  the  children,  to  the  husband's  house,  and  offering  to  take  her 
place  in  the  fiunily,  he  should  refuse  to  receire  her. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Motion  for  alimony,  &c. 

•/}.  *0.  Boylauy  in  support  of  the  motion,  cited  Rev.  Stat.  924, 
sec.  8, 10  ;  1  John.  Ch.  108, 604 ;  4  Ih.  189 ;  4  Less.  83,  79  ; 
1  Green's  Ch.  459 ;  4  Paige,  516,  643 ;  2  Ih.  108, 621 ;  1  Edw. 
62,  317,  255 ;  i6.  62 ;  1  John.  Ch.  364,  441 ;  Saxt.  Ch.  383, 
474 ;  2  Hoff.  Ch.  Pr.  245. 

A.  C.  M.  Pennington  and  •/?.  Whitehead,  contra,  cited  2 
Paige,  501 ;  9  Dana,  52 ;  3  Edw.  387  ;  3  Green'^s  Ch.  172 ;  1 
Edw.  278  ;  4  Dess.  94, 119 ;  Harper's  Eq.  144  ;  2  Paige,  454. 

The  Chancellor.  The  marriage  took  place  in  Feb.  1841* 
The  complainant  left  the  defendant's  house  in  August,  1847- 
The  bill  was  filed  in  September,  1847,  and  prays  a  divorce  on 
the  ground  of  cruel  treatment. 

The  8th  section  of  the  act  concerning  divorces  enacts,  that  for 
extreme  cruelty  in  either  of  the  parties,  the  Court  of  Chancery 
may  decree  a  divorce  from  bed  and  board  forever  thereafter,  or 
for  a  limited  time,  as  shall  seem  just  and  reasonable. 

After  the  filing  of  the  bill,  notice  was  given  of  an  application 
to  be  made  on  behalf  of  the  complainant  for  alimony  pendente 
iite,  and  for  counsel  fees  for  the  prosecution  of  her  suit. 
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After  this  notice  was  given,  an  answer  was  put  in  by  the  de- 
foidant,  and  affidavits  were  taken  on  both  sides ;  and  the  bill, 
«iiswer  and  affidavits  were  read  on  the  hearing  of  the  motion. 

The  complainant  and  the  defendant  had  lived  together  for 
more  than  six  years  before  the  complainant  left  the  house  of  de- 
fendant, and  have  two  children ;  one  a  boy,  now  six  years  old  ; 
tiie  oiher  a  girl,  about  four  years  old.  The  bill  complains,  gene- 
rally, of  ill  usnage,  and  of  some  particular  instances  of  ill  usage, 
without  stating  the  times  when  they  occurred.  The  complain- 
ant left  the  defendant's  house  in  August,  1847,  and  took  her  two 
children  with  her.  The  bill  shows  no  immediate  cause  for  her 
leaving  at  that  time  ;  and  she  left,  the  answer  says,  without  the 
knowledge  of  her  husband.  Nor  does  anything  appear  to  show 
that  she  could  not  have  remained  safely,  and  free  from  personal 
injury.  And  even  if  she  supposed  that  her  own  conduct  was 
blameless,  and  that  the  defendant's  treatment  towards  her  had 
been  such  as  to  give  her  a  ground  for  divorce  from  his  bed  and 
board,  there  is  nothing  to  show  that  there  was  any  necessity  for 
leaving  his  house  and  taking  the  children  with  her  in  order  to  in- 
stitute such  a  proceeding. 

The  great  defect  of  the  complainant's  case  on  this  application 
is,  that  the  bill  shows  no  sufficient  cause  for  her  leaving  the  house 
at  the  time  when  she  did  leave  it,  if  she  ever  had  at  any  time 
just  cause  for  leaving  it ;  of  which  no  opinion  is  now  expressed. 

Even  after  a  decree  for  a  divorce  from  bed  and  board  for  a 
limited  time,  and  for  alimony,  alimony  will  be  suspended  on  the 
agreement  of  the  husband  to  take  the  wife  home,  and  treat  her 
properly. 

In  cases  of  this  nature,  in  which,  as  a  general  rule,  it  is  con- 
templated that  the  separation  that  may  be  decreed  will  be  for  a 
limited  period  only,  and  that  the  parties  may  come  together 
again,  it  is  proper  for  the  court  to  look  into  the  case  before  it 
lends  its  aid  to  the  prosecution  of  the  suit,  and  thus  widens  the 
breach. 

Ill  treatment  in  months  past  can  be  no  sufficient  cause  for  the 
wife's  leaving  to-day.  If  she  leaves  her  husband's  house  with- 
out just  cause  at  the  time  of  leaving  it,  she  takes  a  wrong  step, 
and  she  must  retrace  it  before  the  court  will  oblige  the  husband 
to  support  her  away  from  his  house. 
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It  will  not  be  sufficient  for  her  to  send  another  to  ask  the  hns- 
land  if  he  will  receive  her.  The  only  way  she  can  retrace  snch 
a  step  is  to  go  back  herself,  and  if  she  took  the  children,  to  take 
them  back  with  her. 

In  view  of  the  case  made  by  the  bill,  and  of  the  answer  and 
affidavits  as  to  the  temper  and  conduct  of  the  wife,  it  would  be 
a  pernicious  precedent  to  oblige  the  husband  to  furnish  the 
means  to  prosecute  her  suit,  and  to  support  her  away  from  his 
house  during  its  progress.  And  the  denial  of  the  application 
will,  I  think,  be  more  conducive  to  reconciliation  and  peace  than 
any  temporary  separation  that  might  be  decreed  by  the  court  at 
the  end  of  the  suit. 

No  alimony  will  be  allowed,  nor  counsel  fees  to  prosecute  the 
suit,  until  she  takes  the  children  and  goes  back  to  her  husband's 
house  and  offers  to  return  to  her  place  in  the  family.  If  she 
does  this,  and  he  refuses  to  receive  her  into  his  house,  she  will  be 
at  liberty  to  renew  her  application. 

Motion  denied. 


CASES 


ADJUDOBO  IK 


THE   PREROGATIVE    COURT 


OF  THE  STATE  OF  JfEW  JERSEY. 


MARCH  TERM,  1848. 


OLIVER  S.  HALSTED,  ORDINARY. 


Daniel  Runkle,  appellant,  and  Alfred  Gale,  late  Guardian 
of  Dakiel  Runkle,  respondent.  Oh  appeal  from  the  Or- 
phans' Court  of  Warren. 

A  gaudaai'B  tcooont,  prepared  bj  himself,  was  presented  to  the  Surrogate  on  the  daj 
the  ward  came  of  age,  and  was  by  the  Surrogate,  without  being  particularly  exam> 
ioed  bj  him,  (the  guardian  showing  the  receipt  of  the  ward,  who  was  present  and 
said  be  beliered  the  account  to  be  right,)  reported  to  the  Court  and  allowed  by  the 
Court  By  a  memorandum  at  the  foot  of  the  account  it  appeared  that  commissions, 
if  they  had  not  been  paid  by  the  ward,  were  waived  by  the  guardian.  It  subse- 
qoenily  appeared  that  there  weie  mistakes  in  the  account,  against  the  ward ;  one 
in  th«  footing  of  a  column,  and  the  other  in  a  miscalculation  of  interest  On  the 
sftplication  of  the  ward,  the  Orphans'  Court  opened  the  account,  on  the  showing  of 
these  mistakes  apparent  on  the  face  of  it,  and  directed  a  re^statement  of  the  ac- 
oomt,  cofTCctiDg  these  mistakes;  and  directed  the  allowance  to  the  guardian,  in 
the  n-statedaoooont,  of  the  amount  of  the  commissions  which  had  thus  been,  if 
not  paid  by  the  ward,  waired  by  the  guardian ;  and  directed  the  allowance  of  counsel 
fees  to  the  guardian. 

The  Ordinary,  on  appeal,  directed  both  these  allowances  to  be  struck  out ;  and 
diNcted  the  Register  of  the  PrerogatiTO  Court  to  re-state  the  account  accordingly. 

Daniel  Runkle  presented  his  petition  of  appeal,  setting  forth, 
that  in  the  term  o£  February,  1844,  of  the  Orphans'  Court  of 
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the  county  of  Warren,  the  final  account  of  Alfred  Oale,  his  late 
gaardian,  was  settled  in  the  said  court ;  that  afterwards,  at  an 
Orphans'  Court  held  for  said  county  on  the  11th  of  September, 
1846,  on  the  application  of  the  petitioner,  and  the  allegation  of 
mistakes  in  the  settlement  of  said  account,  it  was  ordered  that 
the  said  Gale  show  cause  on  the  21st  of  October  then  next,  why 
the  said  account  should  not  be  opened  and  re- settled ;  that  on 
that  day  it  was  ordered  by  the  said  Orphans'  Court  that  the  said 
acccount  be  opened  and  re-settled,  for  the  cause  aforesaid ;  l^at  af- 
terwards, on  the  Sd  of  February,  1847,  at  a  special  term  of  said 
court,  it  was  ordered  and  decreed  that  the  said  account  be  al- 
lowed, with  the  following  additions  and  exceptions,  (protU  the 
same,)  and  that  there  was  a  balance  due  the  said  accountant  of 
1519  21 ;  and^did  further  order,  that  the  sum  of  $75  be  paid  by 
this  petitioner  as  a  counsel  fee  to  each  of  the  counsel  of  said  ac- 
countant, and  that  all  other  costs  be  paid  by  the  petitioner;  that 
he  is  advised  that  the  said  decree  is  erroneous,  and  he  thereupon 
appeals  to  this  court,  and  prays  an  order  on  the  said  Orphans' 
Court  to  return  a  transcript  of  the  proceedings  had  before  them 
touching  the  premises ;  and  also  an  order  that  the  said  Gale  may 
answer  the  appeal,^at  such  time,  &c. ;  and  that  the  said  decree 
may  be  reversed,  and  that  the  petitioner  may  have  such  further 
relief,  &c. 

On  the  reading  of  this  petition,  an  order  was  made,  that  the 
Judges  of  the  said  Orphans'  Court  do  forthwith,  on  service  of  a 
copy  of  the  order,  make  return,  and  send  to  this  court  the  said 
account,  and  a  transcript  of  the  proceedings  before  them  had 
touching  the  premises,  and  of  the  sentence  or  decree  of  the  said 
court,  and  of  all  things  had  or  done  by  them  in  relation  to  the 
re-settlement  of  the  said  account ;  and  an  order  was  also  made, 
that  the  Said^Gale  appear  and  answer  the  said  appeal  within  30 
days  after  service  of  a  copy  of  the  petition  and  appeal  and  of  the 
last  mentioned  order. 

By  an  order  of  the  said  Orphans'  Court,  indorsed  on  a  copy 
of  the  said  order  of  this  court,  and  signed  by  the  Judges  of  said 
Orphans'  Court,  that  court  directed  the  Surrogate  to  make  re- 
turn to  the  order  of  this  court,  according  to  the  exigency  thereof. 
And  the  Surrogate  returned  to  this  court,  under  his  seal,  a  tran- 
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doipt  of  the  proeeedings  of  the  said  Orphins'  Court  touching 
the  ^remiees ;  among  which  is  the  first  account  of  the  account- 
ant, with  his  oath  annexed,  ^^  that  the  account  is  just  and  true 
in  aU  things,  hoth  in  the  charge  and  discharge  thereof,  according 
to  the  hest  of  his  memory  and  helief." 

To  this  account  is  annexed  the  following  note  or  memoran- 
dum: 

"  To  the  Judges  of  the  Orphans^  Court  of  the  county  of  War- 
ren: If  Daniel  Runkle,  above  named,  being  now  of  full  age,  do 
acknowledge  and  certify  that  I  have  examined  the  annexed  ac- 
count, in  the  several  items  of  the  charge  and  discharge  thereof, 
and  pray  the  said  Judges  to  allow  the  same  as  stated,  I  being 
satisfied  of  the  correctness  thereof.  Daniel  Rukkle." 

In  the  foregoing  account,  the  amount  which  the  accountant 

charges  himself  is         ...-•-  $32,276  94 
The  amount  of  the  items  for  which  he  prays 

allowance  is            -            .        -        -  -        2,402  16 


Leaving  the  balance  in  accountant's  hands,  $29,824  78 

At  the  close  of  the  account,  and  next  preceding  the  oath,  is 
this  statement : 

^^  Balance  in  accountant's  hands,  due  said  minor  at  this  date, 
out  of  which  the  said  minor  now  has  paid  the  accountant  his 
commissions,  $1,000,  and  the  court  charges  on  the  settlement, 
$5,  he  being  now  of  full  age  ;  so  that  said  accountant's  charges 
for  commissions  are  satisfied  in  full." 

At  the  special  term  of  the  said  Orphans'  Court,  held  in  Feb'y, 
1847,  that  court  made  the  following  order : 

'^  Daniel  Runkle,  exceptant,  against  Alfred  Gale,  Guardian 
of  Daniel  Runkle.  On  exceptions  to  final  account  opened 
for  correction  of  errors. 

^^  This  matter  commg  on  to  be  heard  at  this  time,  and  the 
court  having  heard  and  considered  the  evidence  and  allegations 
of  the  parties,  it  is  ordered  and  decreed  that  the  account  of  the 


104  BUHKLB  V.  aAUS.  [mAB. 

said  guardian,  of  which  the  above  is  a  true  copy,  (this  order 
beii^  appended  to  a  copy  of  the  first  account,)  be  allowed  with 
the  following  additions  and  exceptions,  viz : 

Error  in  interest,  on  the  ward's  side  of  the  account, 

or  $15,028  73,  received  January  10, 1840,  625  05 

Error  in  addition  of  disbursements,  -        -  199  99 


$825  04 


And  in  the  same  order  the  said  court  allow  the  guardian  com- 
missions $1,000 ;  and  find  a  balance  due  the  guardian ;  and 
allow  the  guardian's  counsel  $150  ;  and  order  the  said  balance 
and  counsel  fees  to  be  paid  by  the  ward,  together  with 
all  the  other  costs  to  be  taxed  ;  and  order  the  Surrogate  to  state 
the  account  accordingly ;  which  he  did. 

The  rule  to  show;  cause  why  the  account  should  not  be  opened 
is  as  follows : 

^^  The  said  Daniel  Runkle  having  applied  for  a  re-settlement 
of  the  accounts  of  Alfred  Gale,  late  guardian  &c.,  and-  alleged 
that  there  are  mistakes  therein,  it  is  ordered  that  the  said  Gale 
show  cause  on  the  21st  of  October  next  why  the  said  accounts 
should  not  be  opened  and  re-settled." 

On  the  31st  of  March,  1847,  Gale  filed  his  answer  to  the  ap- 
peal. The  testimony  taken  before  the  Orphans'  Court  was  re- 
duced to  writing,  and  was  sent  up  to  this  court  with  the  other 
proceedings. 

There  was  exhibited  before  the  Orphans'  Court,  on  the  part 
of  the  guardian,  a  writing  signed  and  sealed  by  Daniel  Runkle, 
witnessed  by  John  M.  Sherrerd,  subscribing  witness,  dated  Feb- 
ruary 28, 1844,  by  which  Runkle  says,  that  in  consideration  of 
a  final  settlement  that  day  had  and  made  by  Alfred  Gale,  his 
late  guardian,  and  of  the  sum  of  $29,874  78  to  him  paid,  he 
remises,  releases  and  forever  discharges  the  said  Gale  of  and 
from  all  actions,  suits,  demands  and  claims  whatsoever  which 
against  said  Gale,  as  his  guardian,  he  ever  had,  now  has,  or  can 
have.    There  is  a  certificate  subjoined  to  it  of  the  acknowledge- 


1848.]  BUKEXB  V.  GALE.  105 

ment  of  the  said  instrument  by  Runkle,  before  a  Master  in 
Chancerj,  also  dated  Feb.  28, 1844. 

Jl.  Wurts  and  P.  D.  Vroom  for  the  appellant.  They  cited 
6  HaUi.  Rep.  44  ;  1  Spencer^s  Rep.  126 ;  4  Harr.  Rep.  83 ; 
Rev.  Stat.  214,  sec.  27. 

Sherrerd  and  W.  Hoisted  for  the  respondent.  They  cited  8 
Dessau,  93  ;  18  Ves.  383  ;  2  Ves.  Sen.  566 ;  6  Gill  fy  John. 
424  ;  2  Jltk.  112  ;  3  Harr.  Rep.  266  ;  lb.  59,  67  ;  Rev.  Stat. 
214,  sec.  26  ;  2  SwittA'^  CA.  20,  21  ;  15  Ves.  72  ;  10 
16.  562 ;  1  Bro.  Ch.  140 ;  1  John.  Ch.  48 ;  2  i6. 14 ;  4  Russell, 
180 ;  6  Hoist.  Rep.  44,  61 ;  1  Ves.  Sen.  409  ;  Shep.  Touch. 
320, 322,  334,  340,  343 ;  Bac.  Jib.  Release  ;  6  John.  Ch.  249 ; 
1  Hopk.  334 ;  1  Serg.  tf  Rawle,  317  ;  5  Wend.,  6  Wend.  620, 
628,  632 ;  18  Wend.  350 ;  Hopk.  408  ;  3  Gi//  ^  John.  311 ;  1 
Munfordy  119. 

The  Ordinary.  The  mistakes  on  acconnt  of  which  Runkle 
applied  to  the  Orphans'  Court  to  open  the  account  were  mistakes 
against  him  on  the  face  of  the  account ;  one  being  a  misfooting 
of  a  column,  and  the  other  a  miscalculation  of  interest.  It  ap- 
pears from  the  testimony  that  these  mistakes  were  not  discov- 
ered by  Runkle  until  1846,  after  the  giving  of  the  release  from 
him  to  Gale.  Gale  did  not  set  up  the  release  in  opposition  to 
ihe  application  to  the  Orphans'  Court  to  open  the  accounts ;  nor 
did  he  appeal  from  that  order.  When  he  was  called  on  to  cor- 
rect these  errors,  he  refused,  and  said  the  court  should  settle  it ; 
and  he  would  charge  commissions.  It  is  not  necessary,  therefore, 
to  inquire  whether  the  release  would  have  prevented  the  opening 
of  the  account.  It  appears  from  the  testimony  that  Gale  stated 
the  first  account  himself ;  and  the  account,  as  stated  bj  him, 
was  passed  by  the  court,  without  being  particularly  examined 
either  by  the  Surrogate  or  the  court ;  but  the  statement  at  the 
foot  of  the  account  in  reference  to  commission^  was  appended  at 
the  suggestion  of  the  Surrogate.  This  account  was  thus  passed 
by  the  court  on  the  day  Runkle  came  of  age. 

The  question  is,  were  the  Orphans'  Court  right,  the  accounts 
having  been  opened  for  the  correction  of  such  mistakes,  to  allow 
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commissions  to  the  guardian  on  the  re-statement  of  the  acconnts; 
I  think  not.  If  the  guardian  did  not  actually  receive  the  $1,000 
commissions  mentioned  in  the  memorandum  at  the  foot  of  the 
first  account,  it  must  be  that  he  waived  commissions.  He  can- 
not now,  as  an  ofiset  against  errors  in  figures,  jn  his  favor,  on 
the  face  of  the  account,  recall  that  waiver  and  charge  commis- 
sions. The  surmise  that  he  knew  of  these  mistakes,  and  there- 
fore waived  commissions,  would  not  relieve  him,  but  would  con- 
vict him  of  fraud. 

It  was  said  by  counsel  for  the  accountant  that  an  allowance  for 
commissions  is  not  a  subject  of  appeal.  That  question  does  not 
arise  in  this  case.  The  subject  of  this  appeal  is,  that  the  Or- 
phans' Court,  on  re-stating  an  account  which  was  opened  for  the 
correction  of  mistakes  against  the  ward,  in  figures,  apparent  on 
the  face  of  the  account,  allowed  to  the  guardian  commissions 
which,  if  he  had  not  received  on  the  settlement  of  the  first  ac- 
count, he  had  then  waived.  The  conlmissions  will  be  struck  out 
of  the  re-stated  account.  The  counsel  fees  allowed  to  the  guar- 
dian in  the  re-stated  account  will  also  be  struck  out.  This  will 
throw  the  balance  of  the  account  against  the  guardian  ;  an<l  the 
costs  will  follow  the  result. 

The  account  will  be  ordered  to  be  re-stated  by  the  Register  of 
this  Court,  in  accordance  with  these  views. 

Order  accordingly. 


CASES    IN   CHANCERY. 


JUNE  TERM,  1848. 


Robert  Lewis  t?.  John  H.  Ha^ll. 

A  deed  of  laad  was  made  to  A.  and  B.  in  NoTember,  1822,  which  was  recorded  in 
lUith,  1828.  A.  conveyed  an  undivided  half  of  it  to  C,  by  deed  dated  Feb.  5, 1827, 
which  was  recorded  Feb.  20, 1827.  C.  conveyed  his  undivided  half  to  D.,  by  deed 
dated  April  27, 1888,  which  was  not  recorded  until  August  5,  1845.  On  the  28d 
May,  1840,  deeds  of  partition  were  made  between  B.  and  D.,  which  were  both  re- 
corded on  the  same  23d  of  May,  18 10.  D.  conveyed  the  half  which  had  been  set  off 
to  bim  io  the  partition  to  E.,  by  deed  dated  March  14, 1842,  which  was  recorded  May 
7, 1842 ;  E.  conveyed  this  half  to  F.,  by  deed  dated  May  6, 1842,  which  was  recorded 
May  7, 1842 ;  and  on  the  same  day  F.  gave  to  E.  a  mortgage  on  this  half,  to  secure  a 
part  of  the  purchase  money,  and  also  made  a  lease  of  it  to  E.  until  the  first  of  April 
thereafter.  F.  died  ;  and  in  April,  1818,  the  administrator  of  his  estate,  by  order 
of  the  Orphans*  Court,  sold  the  half  to  Q.  and  executed  a  deed  to  him,  which  was 
KconledFeb.  20,  1844.  G.  conveyed  this  half  to  H.,  by  deed  dated  December's, 
1S44,  and  recorded  Nov.  7, 1845.  In  July,  1844, 1,  recovered  a  judgment  against 
C. ;  and,  shortly  after,  caused  an  execution  to  be  issued  on  the  judgment  and  levied 
on  this  half,  and  claimed  that,  inasmuch  as  the  deed  from  C.  to  D.  was  not  record- 
ed at  the  time  of  the  recovery  of  his  judgment,  the  half  thus  held  by  H.  was  sub- 
ject to  the  judgment  and  execution,  by  force  of  the  of  the  statute  of  New  Jersey, 
ReT.  Stat.  618,  sec.  18. 

Bdd,  that  the  same  facts  which  would  charge  a  purchaser  from  C.  at  the  time  of  the 
entry  of  the  judgment  with  constructive  notice,  would  prevent  the  judgment's 'be- 
coming a  lien  on  the  land  thus  held  by  H.  That  the  said  statute  does  not  require 
actual  notice;  but  that  constructive  notice  is  sufficient 

y.  was  a  bona  fide  purchaser  for  a  valuable  consideration  from  M.,  by  deed  dated  Maj 
6, 1842,  recorded  May  7, 1842.  M.  was  then  in  the  actual  possession  and  occupancy 
of  the  premises  thus  conveyed  by  him,  a  considerable  portion  of  it  being  cleared,, 
snd  he  cultivating  it  as  a  farm.  M.  had. received  a  deed  for  the  premises  on  the 
Uth  March,  1842,  which  was  recorded  May  7, 1842.  In  May.  1840,  partition,  by 
deeds,  of  a  tract  of  land  including  the  premises  in  dispute  was  made  between  S. 
and  M.'8  grantor,  by  which  the  premises  in  dispute  had  been  set  off,  by  metes  and 
bounds,  to  H.'s  grantor.  These  deeds  of  partition  were  recorded  May  28,  1840. 
The  testimony  showed  that  the  parts  thus  conveyed,  by  metes  and  boonds^  by  theso 
deeds  of  partitioo,  had  been  by  agreement  occupied  separately  before  these  deedm 
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of  partition  were  made,  according  to  the  boundaries  of  the  separate  parts  giren  by 
those  deeds ;  and  that  S.  and  M.'s  grantor  had  possessed  and  occupied,  and  exercised 
the  usual  acts  of  possession  and  ownership,  notoriouslj,  from  April  27, 1888,  on 
which  last  mentioned  daj,  C.  had  conveyed  an  undivided  half  of  the  whole  tract  to 
M/s  gra  nor.  This  deed  from  C.  to  M/s  grantor  was  not  recorded  until  August  5> 
1845. 
ffeld,  that  these  &ots  would  chaxge  a  purchaser  from  C.  in  July,  1844,  with  cons  truet- 
Ito  notice. 

On  the  27th  of  November,  1822,  the  executors  of  the  will  of 
Daniel  Stuart^  deceased,  by  virtue  of  a  power  in  the  will  for  that 
purpose,  sold  and  conveyed  to  Jaocb  L.  Struble  and  Peter  L. 
Struble  a  tract  of  land  in  the  township  of  Newton,  county  of 
Sussex,  containing  246  56-100  acres.  This  deed  was  duly  re- 
corded on  the  6th  of  March,  1823. 

On  the  5th  of  February,  1827,  Jacob  L,  Struble  and  his  wife, 
for  the  consideration  of  $1,000,  sold  and  conveyed  to  Uzal  C, 
Haggerty  the  undivided  half  part  of  the  said  tract.     This  deed 
was  recorded  on  the  20th  of  February,  1827. 

On  the  27th  of  April,  1833,  Uzal  C.  Haggerty  and  his  wife, 
in  consideration  of  $1,250,  sold,  and  conveyed  to  Jacob  Morris, 
Peter  Morris,  Dennis  Morris,  Elizabeth  Morri  s  and  Mary  Mor- 
ris his  undivided  half  of  the  said  tract.  This  deed  was  not  re- 
corded till  August  5, 1845. 

On  the  23d  of  May,  1840,  Peter  L.  Struble  and  the  Morrises 
made  partition  ;  123  28-100  acres  being  conveyed  by  metes  and 
bounds  to  Struble  and  the  like  quantity  to  the  Morrises.  These 
partition  deeds  were  both  recorded  May  23, 1840.  They  describe 
the  tract  divided,  as  the  tract  conveyed  by  the  executors  of  Daniel 
Stuart  to  Jacob  L.  Struble  and  Peter  Struble  by  deed  dated 
November  27, 1822. 

OnHhe'^14th  of  March,  1842,  the  Morrises,  by  deeds,  made 
partition  among  themselves  of  the  said  123  28-100  acres  which 
had  thus  been  conveyed  to  them  by  metes  and  bounds,  together 
with  other  lands  which  they  owned  as  tenants  in  common ;  and 
in  this  partition  this  123  28-100  was  conveyed  by  the  other 
Morrises  to  Jacob  Morris.  This  deed  states  that  this  123  28- 
100  acres  is  a  part  of  a  tract  containing  246  56-100  acres,  con- 
veyed by  the  executors  of  Daniel  Stuart  to  Peter  L.  Struble  and 
Jacob  L.  Struble  by  deed  dated  November  27, 1822.  This  deed 
was  recorded  May  7, 1842. 
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On  the  6th  of  May,  1842,  Jacob  Morris  and  his  wife,  for  the 
ocm^deration  of  $3,936,  conveyed  this  123  28-100  acres  to  John 
Northmp.  This  deed  states  that  this  tract  is  part  of  a  tract  of 
246  56-100  acres  conveyed  by  the  executors  of  Daniel  Stuart  to 
Peter  L.  and  Jacob  L.  Struble,  by  deed  dated  November  27> 
1822.     This  deed  was  recorded  May  7, 1842. 

On  the  same  6th  of  May,  1842,  Northrup  and  his  wife  execu- 
ted a  mortgage  to  Jacob  Morris  on  the  same  tract  of  123  28- 
100,  to  secnre  $9,826  of  the  purchase  money.  This  mortgage 
was  recorded  May  7, 1842. 

On  the  same  6th  of  May,  1842,  Northrup,  by  lease  in  writing 
under  seal,  stating  that  Jacob  Morris  had  that  day  sold  to  him 
the  8;ud  farm  containing  123  acres,  leased  the  same  to  the  said 
Jacob  Morris,  in  consideration  of  the  interest  on  the  purchase 
money  for  the  said  farm,  until  the  1st  day  of  April  thereafter  ; 
the  said  Jacob  Morris  to  use  the  said  farm  in  a  farmer-like  man- 
ner, and  to  commit  no  waste,  and  to  have  the  privilege  of  har- 
vesting the  crop  of  winter  grain  he  might  sow  upon  the  premises 
^t  fall. 

After  the  death  of  John  Northrup,  Robert  Lewis,  the  com- 
plainant in  this  suit,  as  administrator  of  J.  Northrup,  under  an 
order  of  the  Orphans'  Court  of  Sussex  county,  made  April  18, 
1843,  did,  by  deed  dated  February  20,  1844,  sell  and  convey 
this  tract  of  123  28-100  acres,  with  other  lands,  to  Arminda 
Northrup,  the  widow  of  J.  Northrup,  deceased,  for  the  consider- 
ation of  $34  75.  This  deed  states  that  ihis  123  28-100  acres 
is  the  same  tract  that  was  conveyed  to  the  said  J.  Northrup,  de- 
ceased, by  Jacob  Morris  and  his  wife,  by  deed  dated  May  6, 
1842,  and  recorded,  &c.,  and  is  part  of  a  tract  of  246  56-100 
acres  conveyed  by  the  executors  of  Daniel  Stuart  to  Peter  L. 
and  Jacob  L.  Struble,  by  deed  dated  November  27, 1822.  This 
deed  was  recorded  February  20, 1844,  the  sale  having  been  con- 
firmed by  the  Orphans'  Court  on  the  30th  of  January,  1844. 

By  deed  dated  December  8,  1844,  acknowledged  December 

13. 1844,  Arminda  Northrup,  who  was  a  daughter  of  Robert 
Lewis,  conveyed  the  lands  so  conveyed  to  her  by  the  deed  next 
before  mentioned,  to  the  said  Robert  Lewis,  for  the  consideration 
therein  ex[»^6ed  of  $500.    This*  deed  was  recorded  November 

17. 1845. 
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In  July,  1844,  John  H.  Hall,  the  defendant  in  this  suit,  recov- 
ered a  judgment  in  the  Circuit  Court  of  Sussex  county  against 
Uzal  C.  Haggertj,  on  which  judgment  execution  was  issued,  re- 
turnable the  3d  Tuesday  in  August,  1844,  indorsed  "  Levy  the 
fium  really  due ;  debt  $1,027  13 ;  costs  of  judgment,  ^4 ;  costs 
after  judgment,  $1."  (It  was  a  judgment  by  confession,  on 
bond  and  warrant  of  attorney  to  confess  judgment.)  This  exe- 
cution was  levied  on  goods  and  chattels  of  Haggerty,  and  on  a 
farm  in  the  township  of  Frankford,  of  90  acres,  and  on  the  un- 
divided half  of  a  house  and  lot  where  Hiram  Dennis  then  lived, 
containing  half  an  acre,  and  another  lot  in  Franford,  containing 
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about  ten  acres,  subject  to  prior  incumbrances. 

Another  execution  was  afterwards  issued  on  this  judgment 
against  the  goods  and  lands  of  Haggerty,  tested  the  4th  Tuesday 
in  May,  1845,  returnable  the  first  Tuesday  in  August,  1845 ; 
under  which  the  Sheriff  levied  "  on  the  undivided  equal  one  half 
part  of  the  tract  or  parcel  of  hind,  containing  246  56-100  acres, 
(describing  it,  and  givmg  the  boundaries  thereof  as  given  in  the 
said  deed  from  J.  L.  Struble  and  wife  to  Haggerty,)  and  stating 
it  to  be  the  same  tract  conveyed  to  Haggerty  by  Jacob  L.  Stru- 
ble and  wife  by  deed  dated  February  5, 182T.  This  execution 
was  also  levied  on  several  other  tracts  of  land,  and  on  personal 
property  of  Haggerty. 

This  execution  was  levied  on  the  undivided  one  half  the  ssdd 
tract  of  246  56-100  acres  by  the  direction  of  John  H.  Hall. 
Under  this  execution  the  Sheriff  advertised  a  sale  of  this  prop- 
erty. 

The  bill  states,  that  from  and  after  the  27th  of  April,  1833, 
when  Haggerty  conveyed  his  undivided  half  to  the  Morrises,  the 
Morrises,  or  some  of  them  were  in  the  actual  possession  and  oc- 
cupancy of  the  same  ;  and  that  after  the  partition  between  Pe- 
ter L.  Struble  and  the  Morrises,  the  Morrises,  or  some  of  them, 
were  in  actual  possession  up  to  March,  1842,  when  the  one-half 
which  they  got  in  the  partition  was  conveyed,  in  severalty,  to 
Jacob  Morris,  and  that  he  thereupon  entered  into  the  occupancy 
thereof,  and  was  seized  and  possessed  thereof  until  May  6, 1842, 
when  he  sold  and  conveyed  it  to  J.  Northrup  ;  and  that  North- 
rup  occupied  and  possessed  it* till  his  death, ;  and 
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that  his  administrator,  under  an  order  of  the  Orphans'  Court, 
sold  it,  in  December,  1848,  to  pay  the  debts  of  Northrup,  to  the 
widow  of  Northrup,  who  afterwards,  in  December,  1844,  con- 
veyed it  to  Robert  Lewis,  her  father,  who,  as  adndnistrator  &c.  of 
Northrup,  had  sold  and  conveyed  it  to  her ;  Hall  having,  between 
the  said  administrator's  sale  and  the  conveyance  by  the  said 
widow  to  Robert  Lewis,  to  wit.,  on  the  27th  of  Jime,  1844,  ob- 
tained a  judgment  against  Haggerty,  by  confession  on  bond  and 
warrant  of  attorney  to  confess  judgment. 

The  bUl  states  the  foregoing  facts ;  and  states,  further,  that  at 
the  time  of  the  said  levy  under  Hall's  second  execution,  Robert 
Lewis,  tlie  complainant,  was  in  the  open  and  peaceable  posses- 
sion of  the  said  128  28-100,  so  divided  by  mete^  and  bounds ; 
and  that  he  and  those  under  whom  he  claims  had  occupied  it  for 
upwards  of  twelve  years  after  it  was  so  sold  and  conveyed  by 
Haggerty ;  that  Hall,  when  he  directed  the  said  levy  to  be  made, 
well  knew  that  the  said  land  was  not  the  property  of  Haggerty, 
but  that  the  same  had  been  sold  and  conveyed  by  him  a  number 
of  years  before ;  and  that  the  persons  to  whom  he  sold,  or  those 
claiming  under  them,  had,  ever  since  the  sale,  been  in  the  peace- 
able and  undisturbed  possession  of  the  said  property,  claiming 
title  thereto. 

That,  though  the  deed  from  Haggerty  to  the  Morrises  was  not 
recorded  before  the  said  levy ;  yet  that  Hall  had  actual  knowl- 
edge of  the  same,  as  the  complainant  believes ;  and  knew  that 
Hagg^ty  had  not,  for  a  number  of  years,  owned  or  possessed 
the  same ;  and  that  partition  had  been  made  of  the  said  prop- 
erty, and  that  the  same  was  held,  and  for  some  years  had  been 
held  in  severalty ;  that  Hall,  at  the  time  of  the  filing  of  the  bill, 
was,  and  had  been  since  February,  1841,  Clerk  of  Sussex  county; 
and  charges  that,  while  such  Clerk,  Hall  saw,  examined  and 
eompared  the  before-mentioned  deeds,  which  were  recorded  while 
he  was  such  Clerk. 

That  Hall  has  directed  the  Sheriff  to  advertise  and  sell  tiie 
undivided  half  so  levied  on  as  aforesaid  ;  and  that  the  Sheriff 
has  advertised  the  same  to  be  sold  •  on  the  13th  of  November, 
1845,  to  satisfy  the  said  judgment  and  execution.        The  bill 
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prays  an  injiinction  until  the  fnrflier  order  of  the  court,  restrain* 
ing  the  sale,  and  a  perpetual  injunction. 
The  preliminary  injunction  was  granted. 

On  the  28d  of  July,  1846,  Hall  filed  his  answer.  He  admits 
that  the  executors  of  Daniel  Stuart,  deceased,  conveyed  to  Jacob 
L.  and  Peter  L.  Struble  the  land  described  in  the  bill,  and  that 
the  same  was  recorded  as  mentioned  in  the  bill ;  that  the  said 
Jacob  and  his  wife  conveyed  to  Haggerty  an  undivided  half  of 
said  land,  and  that  this  deed  was  recorded  as  stated  in  the  bill ; 
and  that  Haggerty  and  his  wife,  about  the  time  mentioned  in  the 
bill,  cold  and  conveyed  the  said  undivided  half  to  the  Morrises, 
and  that  this  deed  was  recorded  as  stated  in  the  bill ;  but  he 
says  he  has  no  actual  knowledge  nor  information  concerning  the 
same,  except  from  having  seen  the  said  deed  in  the  Clerk's  ofSce, 
about  the  time  it  is  stated  in  the  bill  to  have  been  recorded,  to 
wit.,  about  August  5, 1845. 

Admits  that  the  Morrises  and  p.  L.  Struble,  about  the  time 
for  that  purpose  mentioned  in  the  bill,  executed  quit-claims  to 
each  other,  as  mentioned  in  the  bill,  and  that  the  same  were  re- 
corded as  stated  in  the  bill. 

He  says  he  is  informed,  and  believes  it  to  be  true,  that  the 
said  premises  were  not  occupied,  from  and  after  the  said  convey- 
ance by  Haggerty  to  the  Morrises,  in  the  manner  and  by  the 
persons  stated  in  the  bill.  On  the  contrary,  he  is  informed  and 
believes  it  to  be  true,  that  at  the  time  of  the  conveyance  of  the 
undivided  half  by  Jacob  L.  Struble  to  Hageerty,  one  Ahumy 
Bell  resided  upon  the  said  premises  in  the  bill  mentioned  as 
owned  by  the  said  Jacob  and  Peter  Struble ;  and  that  the  said 
Bell  had  resided  there  for  many  years  previous,  in  a  small  dwell- 
ing house  erected  by  him,  and  occupied  the  said  premises  or  a 
small  part  thereof  ;  and  that  after  the  death  of  the  said  A.  Bell^ 
his  son,  Jos.  Bell,  contmued  to  occupy  the  said  dwelling  house 
and  a  small  part  of  the  said  premises  which  had  been  cleared 
until  five  or  six  years  ago;  and  that  there  was,  during  all  that 
time,  but  a  small  clearing  on  the  said  premises,  principally 
around  the  buildings,  the  residue  of  the  premises  consisting  of 
timber  and  woodlands  and  barren  bushes ;  and  that  he  has  been 
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informed  and  believes  that  it  ^as  understood  and  believed  in  the 
neighborhood  that  the  said  A.  Bell  and  Jos.  Bell  occupied  the 
said  premises  as  tenants  of  Jacob  L.  and  Peter  L.  Struble ;  that 
he  has  also  been  informed  and  believes  that  after  Jos.  Bell  left  the 
said  premises,  Jacob  Morris  moved  into  the  house  upon  the  said 
premises  which  the  said  Jos.  Bell  had  occupied,  and  remained 
there  mitil  he  removed  to  Frankford ;  but  that  this  defendant 
has  no  actual  knowledge  of  the  same ;  nor  did  he  know,  nor  was 
he  informed  of  the  said  occupancy  by  the  said  Jacob  Morris  at 
the  time  of  obtaining  his  judgment  against  Haggerty,  nor  when 
&e  levy  under  his  execution  was  made. 

That  he  has  been  informed  and  believes  that  the  said  Jacob 
Morris  did,  at  the  time  for  that  purpose  mentioned  in  the  bill,. 
make  and  execute  some  such  deed  of  conveyance  to  John  North- 
rop as  is  stated  in  the  bill,  and  that  the  same  was  acknowledged^ 
and  recorded  in  some  such  manner  as  is  stated  in  the  bill. 

That  he  has  been  informed  and  believes  that  the  said  J.  North- 
mp  and  Arminda  his  wife  did,  at  the  time  for  that  purpose 
stated  in  the  bill,  execute  some  such  mortgage  to  Jacob  Morris^ 
and  that  the  same  was  acknowledged  and  recorded  in  some  such 
manner  as  is  stated  in  the  bill. 

That  he  has  been  informed  and  believes  that  the  Orphans^ 
Court  of  Sussex  ordered  the  said  administrator  of  J.  Northrup, 
deceased,  to  sell  his  real  estate  to  pay  his  debts ;  and  that  the 
said  administrator  sold  the  said  lands  for  the  purpose  mentioned 

in  the  bill  to  the  said  Arminda  Northrup,  the  widow  of  the  said 
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J.  Northrup,  and  the  daughter  of  the  complainant ;  but  that  he 
has  reason  to  believe,  and  so  charges  the  truth  to  be,  that  the 
said  sale  and  conveyance  to  the  said  Arminda  were  made  under 
the  direction  of  the  complainant,  and  with  the  expectation  and 
for  the  express  purpose  of  being  conveyed  to  the  complainant. 

He  admits  that  he  has  been  informed  and  believes  that,  about 
the  time  for  that  purpose  stated  in  the  bill,  the  said  Arminda 
did  make  some  such  conveyance  to  the  complainant  as  is  stated 
in  the  bill,  and  that  the  same  was  acknowledged  and  recorded 
in  some  such  manner  as  is  therein  stated.  ^  But  he  insists  that 
such  conveyance  and  sale  was  in  pursuance  of  an  understanding 
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and  arrangement  made  at  the  time  of  the  sale  by  the  compkinant 
as  such  administrator,  to  the  said  Arminda. 

He  says  that  his  said  judgment  against  Haggerty  was  con- 
fessed to  him  for  money  justly  and  honestly  due  him  from  Hag- 
gerty on  account  of  moneys  which  he  had  before  then  been  com- 
pelled to  pay  for  Haggerty  as  his  surety  in  a  certain  bond. 

That  at  the  thne  of  the  recovery  of  his  said  judgment  against 
Haggerty,  and  when  the  levy  was  made  on  the  said  lands  and 
premises  in  the  bill  mentioned,  he  had  no  knowledge  or  informa- 
tion that  the  said  lands  and  premises  had  ever  been  in  the  pos- 
session of  the  said  Jacob  Morris,  Peter  Morris,  Dennis  Morris, 
Elizabeth  Morris  and  Andrew  Manning,  or  any  of  them ;  nor 
had  he  heard  of  their  haying  occupied  the  same ;  nor  did  he  know 
that  the  said  lands  had  been  in  the  actual  occupancy  or  posses- 
sion of  the  said  S.  Northrup,  or  Arminda  Northrup,  or  the  com- 
plainant, or  any  of  them ;  nor  had  he  heard  of  their  occupying 
the  same.  Nor  does  he  believe  that  the  said  tract  of  land  was 
openly  occupied  by  the  said  Jacob  Morris,  Peter  Morris,  Dennis 
Morris,  Elizabeth  Morris  and  her  husband  Andrew  Manmng) 
and  Mary  Morris,  or  any  of  them,  during  all  the  time  from  and 
after  April  27, 1833,  up  to  March  14, 1842,  as  stated  in  the 
bill.  On  the  contrary,  he  has  been  informed  and  believes,  and 
so  charges  the  truth  to  be,  that  the  greater  part  of  the  said 
premises  consisted  of  timber  and  woodlands  and  barren  bushes, 
except  a  small  clearing  on  said  premises  around  the  boose 
erected  by  A.  Bell  and  occupied  by  him,  and  wherein  he  resided 
for  many  years  and  at  the  time  of  the  conveyance  of  the  said 
undivided  half  of  the  said  tract  of  land  and  premises  by  Jacob  L. 
Struble  to  Haggerty  ;  and  that,  after  the  death  of  said  A.  Bell, 
his  son  Joseph  Bell  continued  to  reside  on  the  said  premises  un- 
til the  time  when  the  said  Jacob  Morris  moved  upon  the  prop- 
erty and  took  possession  of  the  same  as  stated  in  the  bill ;  and 
that  this  was  the  only  occupancy  of  the  said  premises  which 
was  apparent  or  known  to  the  people  living  in  the  neighborhood, 
as  this  defendant  has  been  informed  and  believes.  And  he  has 
also  been  informed  that,  after  the  said  Jacob  Morris  moved  on 
the  said  premises,  the  house  in  which  he  had  resided  was  l^f^ 
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empty,  being  old,  and  has  become  unfit  for  use ;  nor  has  the 
«ame  since  been  occupied  by  any  person. 

That  he  has  been  informed  and  believes  that,  after  the  said 
Jacob  Morris  left  the  said  premises,  the  said  J.  Northrup  occu- 
pied and  cultivated  some  part  thereof  ;  that  he  has  been  inform- 
ed that,  after  the  death  of  J.  Northrup,  the  said  Robert  Lewis 
(the  complainant)  occupied  and  cultivated  some  part  of  the  said 
premises  ;  but  that  he  has  no  knowledge  or  information  as  to  any 
occupancy  or  possession  of  the  said  premises  by  the  said  Arminda 
Northrup,  as  stated  in  the  bill. 

That  he  has  been  informed  and  believes,  and  so  charges  the 
truth  to  be,  that  Haggerty,  after  his  said  purchase  from  Jacob 
L..  Stmble,  never  actually  occupied  the  said  premises ;  but  that, 
so  far  as  any  possession  of  the  same  was  apparent,  they  were  oc- 
cupied by  Peter  L.  Struble  or  his  tenants  long  after  the  convey- 
ance by  Haggerty  and  wife  was  made ;  and  that  the  greater  part 
of  the  said  tract,  being  woodland  uninclosed,  remained  in  the 
same  situtation  after  the  purchase  by  Haggerty  and  after  the 
sale  by  him ;  so  that  no  apparent  change  of  possession  took 
place,  as  it  did  not  appear  that  there  was  any  occupancy  of  the 
said  premises,  except  the  occunancy  of  A.  Bell  and  Joseph  Bell 
as  before  stated,  until  the  said  Jacob  Morris  entered  into  the  pos- 
session of  some  part  thereof. 

That  at  the  time  when  he  obtained  his  said  judgment  against 
Haggerty  there  was  not  any  such  occupancy  of  the  said  premises 
as  would  be  apparent ;  nor  was  it  known  to  him  in  whose  posses- 
sion or  occupancy  the  said  premises  actually  were. 

He  insists  that,  in  searching  for  titles  of  land  to  or  from  Hag- 
gerty, there  are  no  deeds  which  were  recorded  prior  to  the  time 
when  he  obtained  his  judgment  against  Haggerty  and  when  his 
said  levy  was  made,  which  would  necessarily  and  probably  lead 
to  the  knowledge  of  the  conveyance  by  Haggerty  and  wife  to  the 
Morrises  ;  and  he  insists  that  he  was  not  bound  to  look  for  deeds 
from  other  persons  than  Haggerty  in  order  to  obtain  the  knowl- 
edge of  the  conveyance  of  the  said  tract  of  land  by  Haggerty. 

He  says  that,  at  and  before  the  time  when  he  recovered  his 
said  judgment  against  Haggerty,  he  had  not  discovered  the  said 
deeds  and  conveyances  or  mortgage  set  forth  in*  the  bill,  nor  the 
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records  of  the  same  in  the  Clerk's  office  of  Sussex ;  nor  had  he 
any  knowledge  of  them,  or  any  of  them,  according  to  his  recol- 
lection and  belief. 

He  denies'that  at  and  before  the  time  when  his  said  judgment 
was  recovered  he  knew,  or  had  been  informed,  that  Haggerty  had 
sold  or  conveyed  to  the  said  Jacob,  Peter,  Dennis,  Elizabeth  and 
Mary  Morris  the  undivided  half  part  of  the  aforesaid  tract  of 
246  56-100  acres  ;  nor  did  he  at  or  before  the  recovery  of  his 
said  judgment  know,  nor  has  any  recollection  or  belief  of  having 
heard  of  the  several  sales  and  conveyances  as  set  forth  in  the  bill 
as  being  made  by  Haggerty  and  wife  and  subsequently  tiiereto 
of  the  said  tract  of  land  or  any  of  them. 

He  says  that  at  and  before  the  recovery  of  his  judgment 
against  Haggerty  he  did  not  know,  nor  had  he  ever  heard,  that 
the  said  Jacob  Morris,  Peter  Morris,  Dennis  Morris,  Mary  Mor- 
ris, Andrew  Manning,  John  Northrup  and  Arminda  Northrup,  or 
any  of  them,  were  in  the  possession  of  the  said  tract  of  land, 
claiming  and  reputed  to  be  the  owners  thereof. 

That  at  the  time  of  the  recovery  of  his  said  judgment  he  re- 
sided at  Newton,  Sussex  county,  and,  as  he  supposes,  about  four 
miles  from  the  said  tract  of  land  levied  on  as  aforesaid ;  but  he 
has  no  knowledge  of  ever  having  been  over  the  said  tract  of  land 
until  in  the  month  of  July,  1845,  and  after  the  levy ;  when,  he 
believes,  he  was  on  a  part  of  this  tract ;  nor  does  he  believe  that 
he  ever  passed  over  the  said  tract  at  any  other  time,  imless  the 
public  road  from  Pleasant  Valley  to  Myrtle  Grove  passes  over 
the  same  ;  but  whether  it  does,  he  does  not  know ;  nor  did  he,  if 
he  ever  passed  over  the  same,  know  whose  land  it  was,  or  in 
whose  possession  it  may  have  been. 

That  at  the  time  of  the  recovery  of  his  said  judgment  he  did 
not  know,  nor  had  he  heard,  that  the  said  Jacob  Morris  and  his 
wife  had  conveyed  to  the  said  J.  Northrup  the  said  tract  of  land 
in  the  bill  set  forth,  and  more  particularly  described  in  the  said 
deed  from  Jacob  Morris  and  his  wife  to  J.  Northrup ;  nor  did  he 
knpw  nor  had  he  heard  of  the  said  Northrup  being  in  possession 
of  said  tract. 

That  he  does  not  admit  that  he  had  heard  that  a  man  by  the 
name  of  Morris  had  sold  a  tract  of  land  to  the  said  J.  Northrup ; 
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bat  he  expressly  denies  that  he  knew  or  that  he  had  heard  that 
it  was  the  said  tract  so  levied  on  as  aforesaid,  or  that  it  was  a 
tract  which  had  been  owned  by  Haggerty ;  nor  did  he  hear  or 
know  what  tract  was  so  conveyed* 

He  says  he  commenced  acting  as  Clerk  of  Sussex,  February 
15, 1841,  and  ceased  February  14, 1846. 

That  while  he  acted  as  Clerk  he  generally  assisted  in  compar- 
ing the  deeds  with  the  records  ;  but  he  sometimes  had  other  per- 
sons to  compare  them.  But  he  has  no  recollection  of  having  ex- 
asiined  or  compared  with  the  records  of  deeds  in  said  Clerk's 
office  such  of  the  deeds  mentioned  in  the  bill  as  were  recorded 
while  he  was  Clerk,  or  any  of  them.  And  if  he  did  assist  in 
comparing  or  examining  the  same,  or  any  of  them,  he  did  so  in 
the  regular  course  of  business,  and^not  with  any  view  of  tracing 
titles ;  and  the  contents  thereof  made  no  impression  on  his  mind 
or  recollection. 

He  admits  that  special  directions  were  given  by  his  attorney 
to  the  Sheriff  to  levy  on  the  undivided  half  of  the  said  tract  of 
land,  but  insists  that  such  directions  were  properly  given  ;  and 
that,  as  a  judgment  creditor  of  Haggerty,  and  without  notice 
of  any  conveyance  from  him  of  the^  said  lands  and  premises, 
he  had  a  right  to  levy  on  and  sell  the  said  tract  of  land  for  the 
payment  of  his  said  debt. 

He  sajrs  that,  inasmuch  as  the  said  deed  from  Haggerty  and ' 
wife,  dated  April  27, 1833,  and  more  particularly  mentioned  in 
the  bill,  at  the  time  when  he  recovered  his  said  judgment  and 
when  the  levy  upon  the  said  property  was  made,  had  not  been 
recorded  according  to  law,  and  he  at  that  time  never  having  seen 
the  said  deed,  nor  having  any  notice  of  the  said  conveyance,  he 
bad  no  legal  notice  that  the  said  property  was  not  owned  by 
Haggerty  at  the  time  of  his  said  judgment  and  levy ;  and  insists 
that,  bei^  a  judgment  creditor  of  Haggerty,  the  said  conveyance 
not  having  been  recorded  when  he  obtained  his  said  judgment, 
and  he  not  having  any  notice  of  the  said  conveyance  by  Haggerty, 
the  same  was,  by  the  statute,  absolutely  void  and  of  no  effect 
as  against  him. 

Testimony  was  taken,  and  the  cause  was  heard  upon  the 
pleadings  and  proofs. 


118  LEWIS  V.  HALL.  [jUl!ng7 

P.  jD.  Vroam  and  W.  Hoisted  for  the  complaiBiuat.  They 
cited  1  GaUis<m*8  Rep.  41 ;  2  F<mld.  Eq.  chap.  6,  sec.  3,  note 
M. ;  1  Chan.  Cases,  287  ;  2  Vem.  662 ;  1  Jitk.  490 ;  6  Wend. 
220,  226  ;  4  JV*.  Hampshire  Rep.  262,  266 ;  2  Jlf(U5.  IZep.  508  ; 

2  Aand.  i{«p.  93 ;  3  Pick.  Rep.  140  ;  4  Jlfo^f.  JS^p.  637,  639, 
640  ;  2  Sug-a.  on  VendarSy  335, 7, 343  ;  2  Fe*.  Jwnr.  440,  437 ; 
14  lb.  433  ;  16  Ji.  249,  254 ;  2  Scho.  «•  Ze/.  583  ;  2  Siuaiw^. 
181 ;  1  Meriv.  282 ;  1  Jac.  «•  TFoiA:.  181 ;  2  Green'*  CA.  154  ; 

3  Ih.  492 ;  4  Dana,  258  ;  6  lb.  59. 

« 

5.  6.  Potts  and  Gov.  Haines  for  the  defendant.  They  cited 
llet?.  Stat.  643,  sec.  18  ;  Patterson^s  Stat.  399  ;  2  Sumner^s 
Rep.  491,  551 ;  Sugd.  on  Vend,  (old  edit.)  532,  535,  542  ;  2 
Scho.  fy  Lef.  327  ;  1  John.  Ch.  574  ;  3  Jltk.  654  ;  2  lb.  275  ; 
12  JoAn.  Rep.  452,  3  ;  2  iJ.  130, 182 ;  8  lb.  137,  9 ;  1  Story's 
Eq.y  sec.  399,  and  note,  sec.  400  ;  2  Sugd.  on  Vendors,  339  ; 
2  JIfy/n.  §•  if.  629,  632,  3  ;  14  Serg.  fy  Rawle,  333 ;  1  TFa*A. 
Hep.  4  ;  8  Caiveny  260 ;  10  JoAn.  Rep.  457  ;  3  Ves.  478  ;  2 
^/fc.  275  ;  3  Sugd.  451,  3,  473  ;  2  Pow.  on  Jtforfg-.  577,  note 
Y. ;  13  Ves.  122  ;  8  John.  141 ;  18  lb.  555  ;  1  Ves.  Jun.  425 ; 
1  ScAo.  «r  ie/.  327,  337  ;  S  Mod.  33,  274  ;  19  Ves.  440 ;  14 
Mass.  Rep.  269,  303. 

The  Chancellor.  It  was  said  in  argument,  on  the  part  of 
the  defendant,  that,  from  the  manner  in  which  the  complainant 
got  the  title  in  him,  he  had  no  equity  calling  for  his  protection 
against  the  judgment  of  the  defendant. 

The  question  whether  the  sale  by  him,  as  administrator  of  J. 
Northrup,  deceased,  and  the  subsequent  conveyance  of  the  prop- 
erty to  him  by  the  purchaser  at  that  sale,  were  good  as  between 
him  and  those  interested  in  the  estate  of  Northrup,  is  not  before 
us  in  this  cause.  For  the  purposes  of  this  cause,  the  complainant 
stands  in  the  place  of  J.  Northrup,  and  holds  the  same  position 
as  if  the  questions  involyed  in  this  cause  were  presented  in  a 
proceeding  in  this  court  between  J.  Northrup  and  J.  H.  Hall  as 
a  judgment  creditor  of  Uzal  C.  Haggerty. 

As  between  them  the  case  stands  thus :   Northrup  was  a  bona 
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fide  purchaser  for  a  valuable  consideration  on  the  6th  of  May, 
1842,  by  deed  recorded  May  7, 1842,  from  Jacob  Morris.    Jacob 
Morris  was  then  in  the  actual  possession  and  occupancy  of  the 
property,  a  considerable  portion  of  it  being  cleared,  and  he  cul- 
tiyating  it  as  a  farm.     The  partition  deeds  between  the  Morrises, 
by  which  this  property  was  set  off  in  severalty  to  Jacob  Morris, 
had  before  been  made,  and  were  recorded  the  same  day  the  deed 
from  Jacob  Morris  to  Northrup  was  recorded.    On  the  23d  of 
May,  1840,  partition  was  made  between  Peter  L.  Struble  and 
the  Morrises,  by  which  this  128  28-100  acres  was  set  off  in  sev- 
eralty to  the  Morrises ;  and  these  partition  deeds  were  recorded 
May  23d,  1840.     The  testimony  shows  that  the  parts  conveyed 
by  metes  and  bounds  by  these  deeds  of  partition  between  Peter 
L.  Struble  and  the  Morrises,  had  been,  by  agreement,  occupied 
separately  before  these  deeds  were  made,  according  to  the  bound- 
aries of  the  separate  parts  given  by  these  deeds ;  and  that  Peter 
L.  Struble  and  the  Morrises  had  possessed  and  occupied  and  ex- 
ercised the  usual  acts  of  possession  and  ownership,  notoriously, 
from  April,  1833,  the  time  when  Haggerty  conveyed  to  the  Mor- 
rises his  undivided  half  of  the  property,  i.  e.  of  the  whole  tract 
of  246  56-100  acres.     Here  was  a  notorious  possession  under 
title,  from  April  1833,  to  May  1842,  when   Northrup  bought  ; 
and  be  bought  of  a  man  in  the  actual  possession  and  occupancy 
under  the  same  title  ;  and  the  partition  deeds  between*  Peter  L. 
Struble  and  the  Morrises  were  on  record,  recorded  May  23, 
1840. 

Under  the  circumstances  under  which  Northrup  purchased,  it 
cannot  be  doubted  that  he  would  hold  against  a  purchaser  under 
the  Haggerty  title  on  the  day  on  which  HalPs  judgment  against 
Haggerty  was  entered.  Such  a  purchaser  would  clearly  have 
been  chargeable  with  notice. 

The  18th  section  of  the  "Act  respecting  conveyances''  pro- 
vides, that  every  deed  for  lands^to  any  purchaser  of  the  same, 
made  since  January  1,  1821,  shall  be  void  and  of  no  effect 
against  a  subsequent  judgment  creditor  or  bona  fide  purchaser 
or  mor^agee  for  a  valuable  consideration,  not  having  notice 
thereof,  imless  such  deed  shall  be  recorded  within  fifteen  days 
after  the  tame  of  signing,  sealing  and  delivering  the  saine. 
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If  this  section  is  to  be  read  so  as  to  exclude  constnictiye  no- 
tice, then,  if  a  deed  is  made  to-day  by  A.  to  B.,  and  recorded  16 
days  hence,  of  property  of  which  B.  goes  into  possession,  and 
which  he  occupies  for  years  and  then  sells  to  C,  and  of  which 
C.  goes  into  possession,  and  which  he  occupies  for  years  and 
then  sells  to  D.,  all  which  intermediate  deeds  are  duly  recorded, 
and  then  E.,  twelve,  fifteen  or  nineteen  years  after  the  deed  from 
A.  to  B.,  recovers  a  judgment  against  A.,  the  deed  from  A.  to 
6.  is  void  as  against  such  judgment  creditor,  unless,  before  his 
judgment  was  entered,  he  had  actual  notice  of  the  deed  from  A. 
to  B.  I  apprehend  that  such  a  reading  of  this  section  cannot 
be  sustained. 

The  section  was  not  intended  to  exclude  the  idea  that  such  a 
state  of  facts  might  arise,  by  sale  by  the  purchaser  from  A.,  and 
by  his  grantee  to  another,  and  so  on  through  several  conveyan- 
ces, through  a  long  course  of  years,  the  actual  possession  ac- 
companying the  several  titles,  and  all  the  intermediate  deeds 
duly  recorded,  as  will  charge  a  creditor  obtaining  a  judgment 
against  A.  after  all  this,  and  for  a  debt  that  may  have  accrued 
but  yesterday,  with  constructive  notice  of  the  deed  from  A. 
toB. 

Another  view  of  the  statute  might  be  taken.  It  provides  that 
every  deed  from  a  grantor  against  whom  a  judgment  shall  be 
subsequently  recovered,  shall  be  void  &c.  It  docs  not  say  that 
a  deed  from  such  grantor's  grantee  to  a  bona  fide  purchaser  from 
such  grantee,  duly  recorded,  shall  be  void  against  a  subsequent 
judgment  creditor  of  the  first  grantor.  It  leaves  untouched  the 
doctrine  that,  though  a  deed  from  A.  to  B.  may  be  void  as  against 
a  subsequent  judgment  creditor  of  A.,  yet  a  deed  from  B.  to 
C,  a  bona  fide  purchaser  from  B.,  may  be  good  against  such 
subsequent  judgment  creditor  of  A. 

I  am  of  opinion  that  a  judgment  creditor  stands  on  no  better 
ground  under  this  statute  than  a  purchaser ;  and  that  what  would 
charge  a  subsequent  purchaser  with  constructive  notice  will 
charge  a  subsequent  judgment  creditor  with  the  notice  contem- 
plated by  this  statute.  And  I  am  of  opinion,  further,  that  the 
facts  in  this  case  would  be  sufficient  to  charge  a  subsequent  pur- 
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diMor,  buying  at  the  time  the  defendant's  judgment  was  entered, 
iritfa  ooDStnictiye  notice. 

b  reference  to  the  answer  in  this  case,  I  do  not  think  it  comes 
Tip  to  a  fidl  denial  of  actoal  notice. 

Decree  for  complainant. 


8 
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Elijah  G.  Cattell  v.  William  H.  Nelson. 

/  On  a  notice  of  a  motion  to  diasolre  an  injanction  giren  before  answer  filed,  an  answer 
filed  after  the  notice,  though  it  be  filed  ten  dajs  before  the  daj  fixed  by  the  notice 
for  the  hearing  of  the  motion,  cannot  be  read  in  support  of  the  motion. 

On  the  17th  April,  1848,  Elijah  G.  Cattell  filed  a  bill  against 
William  H.  Nelson,  and  obtained  an  injanction.  On  the  2l8t 
of  April,  1848,  no  answer  being  then  filed  a  notice  was  given,  on 
the  part  of  the  deft.,  of  a  motion  to  be  made  on  the  3d  of  May, 
1848,  to  dissolve  the  injunction.  On  the  Ist  of  May,  1848,  an 
answer  was  put  in. 

On  the  3d  of  May,  the  day  for  which  the  motion  to  dissohe 
was  noticed,  the  counsel  of  the  respective  parties  appeared  be- 
fore the  court. 

JR.  P.  Thompson^  of  counsel  for  the  defendant,  oflfered  to  read 
the  answer  in  support  of  the  motion  to  dissolve. 

J.  Wilson^  for  the  complainant,  objected,  and  referred  to  Rev* 
Stat.  908,  sec.  16. 

The  Chancellor  said  the  answer  could  not  be  read. 

Mr.  Thompson  then  moved,  that  the  argument  of  the  motion 
be  postponed  to  some  day,  to  be  fixed  by  the  court,  beyond  ten 
days  from  the  filing  of  the  answer. 

The  Chancellor  said  there  must  be  a  new  notice.  That  when 
a  party  receives  a  notice  of  a  motion  to  dissolve,  he  has  a  rigbt 
to  expect  that  the  motion  will  be  grounded  on  the  case  as  it  exists 
at  the  time  of  the  notice. 
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Jacob  Ridgsway  v.  Richard  S.  Ludlam. 

If  an  a^ent  for  the  performance  of  certain  serrices  for  which  a  salary  or  jearlj  sum  ia 
to  be  aOowed  him,  neglect  to  keep  an  account  of  monejs  receired  by  him  in  his 
wgoiej,  and  aereral  annual  accounts  are  settled  between  him  and  his  principal  in 
which  considerable  amounts  of  money  preriously  receiyed  by  him  are  omitted  to 
be  credited  to  the  principal,  and  the  omission  is  not  supplied  until  the  principal, 
in  exiseciuenoe  of  information  reoeiyed  from  others,  makes  inquiry  of  the  agent 
in  reference  thereto,  the  salary  or  yearly  sum  for  the  years  in  which  such  ftmi'iyiAn 
oceorred  should  be  disallowed. 

The  bill  states  that  in  the  year  1822,  Jacob  Ridgeway,  the 
complainant,  was  the  owner  of  several  large  tracts  of  land  in  the 
Connty  of  Cape  May,  principally  wood-land,  and  on  which  was 
growing  a  large  quantity  oi  timber,  and  trees  calculated  for 
making  cord  wood,  saw  stuff,  and  other  lumber ;  having  also, 
thereon  two  saw-mills  ;  one  tract,  called  the  East  Creek  Tract, 
containing  upwards  of  5000  acres ;  another,  called  the  David 
Johnson  Tract,  containing  about  700  acres ;  and  three  others, 
near  Goshen,  called  the  Green  and  Beaver  Dam  Tracts,  contain- 
ing about  600  acres.     That  in  the  year  1822,  he  agreed  with 
Richard  S.  Ludlam,  the  defendant,  and  appointed  him  his  agent 
and  bailiff,  and  placed  the  said  lands,  saw-mills  and  appurtenan- 
ces in  his  care  and  charge,  to  preserve  the  same  from  the  tres- 
passes of  others,  and  from  time  to  time,  as  directions  should  be 
given  by  him,  the  complainant,  to  cut  the  timber  on  said  tracts 
into  cord  wood  and  lumber,  and  send  the  wood  and  lumber  to 
him,  or  elsewhere,  as  he  should  direct.     That  the  said  Ludlam, 
being  engaged  in  storekeeping,  and  residing  near  the  East  Creek 
Tract,  and  as  he  could  pay  for  the  cutting  and  carting  the  wood 
and  lumber  out  of  his  store,  and  receive  the  cash  from  the  com- 
plainant, and  thereby  make  a  profitable  business  for  himself, 
accepted  the  said  agency  and  charge,  for  the  purposes  aforesaid ; 
for  which  services  the  complainant  agreed  tp  allow  him  $150  a 
year,  and  pay  him  for  the  wood  cut  on  the  tracts  near  Goshen; 
and  placed  upon  the  landing,  |1,50  per  cord ;  and  for  the  oak 
wood  cut  on  the  East  Creek  Tract  and  carted  to  the  landing  (2 
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per  cord ;  and  for  the  pine  wood  $1^75  per  cordf  and  $5,93  per 
1000  feet  for  the  boards,  scantling,  and  other  sawed  lumber, 
when  put  upon  the  landing. 

That,  accordingly,  in  the  year  1822,  Ludlam  took  the  charge 
and  care  of  the  said  lands,  saw-mills  and  appurtenances,  as  the 
complainant's  agent,  upon  the  said  terms,  and  so  continued  until 
May  1839 ;  during  which  time  he  cut  and  caused  to  be  cut,  an- 
nually, great  quantities  of  cord  wood,  ship  timber,  boards,  scant- 
ling, hoop  poles,  and  other  kinds  of  lumber,  part  whereof  was 
sent  and  delivered  to  the  complainant,  part  sold  by  Ludlam  to 
other  persons  and  the  price  thereof  paid  to  Ludlam ;  and  that 
Ludlam  also  received  from  sundry  persons  divers  sums  of  money 
for  sawing  done  for  them  at  the  said  mills ;  and  also  sawed  at 
the  said  mills  large  quantities  of  lumber  belonging  to  him,  Lud- 
lam, for  the  sawing  of  which  he  should  have  accounted  to  the 
complainant ;  and  also  cut  and  appropriated  tp  his  own  use  ship 
timber  and  other  lumber  upon  the  said  tracts. 

That  Ludlam,  annually,  from  the  time  he  accepted  the  said 
agency  to  Feb.  1839,  and  about  the  month  of  January  in  each 
year,  exhibited  to  the  complainant  an  account  of  the  wood  and 
lumber  cut  upon  the  said  tracts,  but  which  the  complainant  has 
recently  discovered  are  not  correct,  and  do  not  contain  an  ac- 
count of  all  the  wood  and  lumber  cut  and  sold  from  the  said 
tracts,  and  of  the  sawing  done  at  the  said  mills,  and  money 
received  by  Ludlam ;  and,  especially,  that  the  accounts  since  the 
year  1833  contain  but  a  small  part  of  the  wood  and  lumber  cut 
and  sold  since  that  period,  and  which  was  not  discovered  by  the 
complainant  until  about  the  middle  of  May  1839,  when  the  com- 
plainant ascertained  that  large  quantities  of  wood  and  lumber, 
without  the  directions  of  the  complainant,  had  been  cut  and  sold 
by  Ludlam,  and  for  which  he  had  received  the  money  and  not 
rendered  any  account  thereof  to  the  complainant ;  and  that  a 
large  quantity  had  been  cut  and  unaccounted  for  that  remained 
unsold.  , 

That,  on  such  discovery,  the  complainant  called  on  Ludlam 
for  a  further  and  full  account  of  his  said  agency ;  and,  after  re- 
peated applications,  Ludlam,  in  Dec.  1839,  furnished  an  addi- 
tional account  of  wood  and  lumber  sold  by  him  in  1837, 1838 
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and  1839,  whereby  it  appears  that  1367  cords  of  oak  wood, 
2538  cords  of  pine  wood,  not  before  accounted  for,  had  been 
sold  by  lum,  at  a  price  far  below  its  value,  and  the  money  re- 
oeiyed  therefor  daring  the  said  years  ;  all  which  was  cut  without 
the  order,  direction,  or  knowledge  of  the  complainant ;  and, 
after  deducting  all  expenses,  leaving  a  balance  due  the  complain- 
ant of  $3,105  81 ;  but  no  account  is  given  of  any  other  kind  of 
lumber  except  a  few  hoop  poles ;  and  no  account  is  given  of  the 
whole  amount  of  wood  and  other  lumber  cut  upon  the  said  prem* 
ises  during  his  agency,  and  particularly  since  1833,  which  the  com* 
plainant  particularly  requested ;  and,  upon  being  called  upon  for 
further  and  full  accounts  of  all  wood  and  other  lumber  cut  during 
his  agency,  and  especially  since  1833,  Ludlam  positively  refuses 
to  give  any  other  account,  alleging  the  accounts  already  furnished 
to  be  foil  and  true  accounts  ;  whereas  the  complainant  charges 
tiiat  the  accounts  rendered  do  not  show  or  pretend  to  show  the 
amount  of  wood  and  lumber  cut,  but  contain  many  errors.  That 
the  said  accounts  show  but  about  15,000  cords ;  whereas  the 
complainant  has  been  informed  and  believes  and  charges  that  the 
defendant  has  cut,  during  his  said  agency,  more  than  25,000 
cords  of  wood,  besides  a  large  quantity  of  ship  timber,  boards, 
plank,  scantling,  cedar  rails,  hoop  poles,  and  other  lumber. 

The  bill  prays  an  account  of  all  the  cord  Wook,  ship  timber, 
hoop  poles,  lath,  boards,  scantling,  rails  and  other  lumber,  annu- 
ally got  or  cut  by  the  defendant  during  his  agency,  designating 
the  quantity  of  each  kind  of  wood  and  lumber,  and  showing  how 
he  has  disposed  of  it ;  and  an  account  of  the  wood,  trees, 
scantling,  ship  timber  and  other  lumber  cut  by  him  and  appro- 
priated to  his  own  use,  and  the  value  thereof ;  and  an  account  of 
the  quantity  of  lumber  sawed  at  the  mills,  during  his  agency, 
oat  of  his  own  timber,  and  what  amount  was  sawed  for  other 
persons,  and  what  amount  was  received  by  him  ;  and  an  account 
of  all  moneys  received  by  him  during  his  agency ;  and  that  Lud- 
lam may  be  decreed  to  pay  what,  upon^taking  the  said  accounts, 
shall  be  found  to  be  due  the  complainant. 

The  defendant  answered  the  bill,  Feb.  24th,  1841,  admitting 
agency  of  the  said  lands  and  saw-mills ;  stating  that  there 
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was  no  specific  agreement  as  to  the  price  he  was  to  have  for  cut- 
ting ;  that  he  was  to  have  the  market  price  for  cutting  and  cart- 
ing. 

He  says  he  had  directions  from  complainant  to  make  sale  of 
all  wood,  timber,  lumber  and  materials  upon  the  premises ;  and 
that  he  has  rendered  a  fair  and  honest  account  of  all  the  wood, 
lumber  and  property  sold  by  him,  from  year  to  year,  by  credit- 
ing the  amount  and  yalue  thereof  in  his,  the  defendant's  books ; 
and  has  rendered  the  same  account  to  the  complainant  at  the 
close  of  every  year.  That  he  has  no  account  of  the  amount  of 
his  own  timber  sawed  at  complainant's  mills  during  his  agency* 
That  his  timber  was  taken  to  the  mills  and  sawed  in  the  same 
way  as  that  of  others  who  had  sawing  done  there ;  and  he  took 
the  sawyer's  account  of  all  sawing  done  at  the  mills ;  which  ac- 
count included  the  work  done  for  all  persons  who  took  timber 
there  as  well  as  the  sawing  done  for  him;  and. the  whole  was 
regularly  accounted  for  with  the  complainant.  That  he  cut  a 
portion  of  ship  timber  for  his  own  use,  for  which  he  rendered  an 
account,  but  cannot  state  the  precise  amount  now.  He  sold  the 
frame  for  a  sloop  for  about  ^100,  which  has  been  accounted  for,^ 
and  which  he  had  a  right  to  sell  under  his  general  instructions  as 
agent  of  complainant* 

That  the  manner  of  transacting  the  business  precludes,  and 
has  at  all  times  prevented  him  from  rendering  any  specific  ac- 
count of  the  amount  of  lumber,  wood,  hoop  poles  and  materials 
cut,  sawed  and  done  for  the  complainant,  other  than  the  account 
furnished  by  the  complainant  himself.  That  the  wood  was  cut 
and  sent  to  the  complainant  in  Philadelphia,  and  he  received  the 
corder's  bills  and  account  of  the  quantity  delivered ;  which  bills 
specified  the  description,  quality  and  number  of  cords ;  this  was 
the  only  means  of  ascertaining  the  quantity;  and  the  complain- 
ant and  he  settled  by  the  bills  of  the  corders,  and  in  no  other 
way,  as  the  books  and  accounts  kept  by  the  complainant  will 
show.  The  practice  was  for  the  complainant  to  acknowledge 
the  delivery  of  the  wood  in  Philadelphia ;  the  number  of  cords 
of  each  description  was  then  charged  to  him.  The  same  mode 
of  proceeding  was  pursued  in  regard  to  the  lumber,  hoop  poIeSy 
and  whatever  property  was  sent,  as  the  letters,  receipts  and  pa- 
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pers  of  the  complainant  will  show.  At  the  close  of  the  year 
these  Touchers  were  produced,  compared  with  the  complainant's 
books,  and  the  transactions  of  the  year  settled,  as  far  as  they 
could  be,  leaving  a  large  quantity  of  wood  and  lumber  on  hand. 

That  in  the  years  1837-8  he,  having  other  engagements, 
turned  over  his  agency  to  William  Townsend,  a  highly  respect « 
able  and  trustworthy  person*  That  he  informed  the  complainant 
of  the  employment  of  Townsend,  and  the  complainant  sanc- 
ticmed  the  agency  of  Townshend  by  giving  him  directions  from 
time  to  time,  and  receiving  from  him  wood,  lumber  and  property 
in  tbe  same  manner  as  he  transacted  the  business  with  the  de- 
fendant ;  and  it  was  during  this  time  that  the  discrepancy 
appears  in  the  accounts.  A  large  amount  of  wood  had  been  cut 
by  Townsend  and  not  sent  forward  to  the  complainant;  and 
when  the  defendant  was  called  upon  to  examine  the  wood  he  esti- 
mated the  quantity  as  near  as  he  could,  and  obtained  an  account 
from  Townsend  which  he  sent  to  the  complainant ;  and  this 
defendant  had  no  other  way  of  rendering  the  said  account. 

He  says  that  all  the  accounts  he  has  rendered  to  the  complain- 
ant, both  in  the  debt  and  credit,  are  just  and  true  accounts  and 
he  cannot  render  any  other.  That  all  accounts  were  settled  up 
to  the  year  1834.  They  were  compared  with  the  books  of  the 
complainant  and  with  the  vouchers  of  the  defendant ;  and  were,  as 
he  supposed,  finally  closed  up  and  settled  to  the  entire  satisfac- 
tion of  all  ^parties.  After  the  lapse  of  so  long  a  time  it  is  im- 
possible for  him  to  render  the  accounts  without  the  aid  of  the 
complainant's  books.  And  although  he  is  willing  to  come  to  an 
account  with  the  complainant  from  the  beginning  of  his  agency 
if  the  court  shall  so  direct,  yet  he  insists  he  is  not  bound  to  ren- 
der an  account  of  his  agency  prior  to  such  settlement  when  many 
of  the  vouchera  and  memoranda  upon  which  such  settlement  was 
amicably  made  may  be  lost  or  destroyed,  unless  the  complainant 
can  show  some  error  or  fraud  in  the  said  settlement ;  nor  has 
he  the  power  to  render  any  account  other  than  such  as  have 
already  been  submitted  to  the  complainant  and  which  have  been 
derived  from  his  books  as  before  stated. 

That  he  has  annexed  to  this  answer  a  general  account  made 
up  from  such  materials  as  are  in  his  power  at  the  present  time. 
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Bud  which  has  been  deriyed  originally  from  the  books,  papers, 
Touchers  and  memoranda. 

He  says  there  is  a  quantity  of  wood  still  upon  the  premises, 
cut  under  the  direction  of  and  paid  for  by  this  defendant,and 
which  he  claims  a  right  to  charge  against  the  complainant  when  the 
quantity  shall  be  ascertained  in  the  usual  way.  He  also  claims 
to  be  allowed  for  bad  debts  for  property  sold,  for  sawing,  and 
for  lumber  sold,  in  the  course  of  his  agency,  which  debts  are  lost 
without  any  fault  or  neglect  of  his.  He  says  he  is  ready  and 
hereby  submits  to  account  with  the  complainant  under  the  order 
of  the  court,  when  all  the  accounts  of  the  complainant  and  this 
defendant  can  be  settled  upon  the  producing  before  the  proper 
officer  the  books,  vouchers  and  papers,  as  well  of  this  defendant 
as  of  the  complainant. 

A  replication  was  filed. 

On  the  14th  of  October,  1841,  an  order  was  made  referrmg 
it  to  Richard  W.  Howell,  a  master,  to  take  an  account  of  all  the 
dealings  and  transactions  between  the  complainant  and  the  de- 
fendant, and  of  all  the  wood,  timber,  rails,  poles  and  lumber  of 
every  description,  got,  cut  or  sawed  by  the  defendant  or  by  his 
directions,  on  the  said  premises,  and  of  his  disposition  thereof 
and  his  disbursements  respecting  the  same,  making  to  each  party 
all  just  allowances  ;  and  that  for  the  better  taking  of  the  said 
account  the  said  parties  be  examined  upon  interrogatories  before 
the  master,  and  produce  all  books  and  papers  in  their  custody 
or  power,  relatmg  thereto,  upon  oath  or  affirmation  before  the 
master  as  he  shall  direct ;  and  that  the  parties  be  at  liberty  to 
apply  to  the  court  as  occasion  shall  require,  and  that  all  further 
equities  between  the  parties  be  reserved. 

The  parties  were  both  examined  before  the  master  upon  into- 
rogatories,  and  witnesses  were  also  examined  before  the  master. 

The  Master  made  a  report,  stating  the  account  between  the 
parties,  allowing  to  the  defendant  the  stipulated  yearly  sum  of 
$150 — ^up  to  and  including  the  year  1839,  and  charging  the  de- 
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fendant  with  sach  receipts  as  he  thought  there  was  sufficient  ev- 
idence to  charge  him  with. 

The  report  was  excepted  to  on  the  part  of  the  complainant, 
on  two  grounds.  First*  that  in  view  of  the  facts  appearing  in 
the  case,  showing  unfaithfulness  in  the  defendant  in  his  said 
agency,  no  allowance  should  have  been  made  to  the  defendant 
on  account  of  such  stipulated  yearly  sum  as  compensation  for 
his  agency.  Second,  that  under  the  proofs  in  the  case  the  Mas- 
ter should  have  made  a  general  charge  of  damages  against  the 
deCmdant  beyond  the  charges  made  against  him  in  the  report 
for  wood  and  timber  cut  and  sold  and  not  accounted  for. 

R.  P.  Thompson  and  /.  Q.  C  Elmer  in  support  of  the  ex- 
ceptions. 

Jeffers  contra. 

The  Chancellor.  If  an  agent  for  the  performance  of  cer- 
tain services  for  which  a  salary  or  yearly  sum  is  to  be  allowed 
him,  neglect  to  keep  an  account  of  moneys  received  by  him  in 
his  agency,  and  several  annual  accounts  are  settled  between  him 
and  his  principal,  in  which  considerable  amounts  of  money  pre- 
viously received  by  him  are  omitted  to  be  credited  to  the  princi- 
pal, and  the  omission  is  not  supplied  until  the  principal,  in  con- 
sequence of  information  received  from  others,  makes  inquiry  of 
the  agent  in  reference  thereto,  the  salary  or  yearly  sum  for  the 
years  in  which  such  omissions  occurred  should  be  disallowed. 

Perhaps  the  order  of  reference  should  have  directed  the  Mas- 
ter to  inquire  as  to  the  faithfulness  of  the  defendant  as  agent, 
and  whether  he  was  entitled  to  the  salary  or  yearly  sum  or  not. 
But  diat  question  might  yet  be  referred.  I  think  that  the  Mas- 
ter, on  the  same  ground  on  which  he  disallowed  the  yearly  com- 
pensation for  1839,  should  have  disallowed  it  also  for  the  years 
1837  and  1838. 

The  other  exception  to  the  report  is  in  this  general  form :  that 
the  Master  did  not  charge  the  the  defendant  $25,000  or  some 
other  large  sum  for  spoliation  and  waste  of  property  committed 
by  the  defendant  during  his  agency.  The  reference  to  the  Mas- 
ter was  to  take  the  accounts.    The  Master  has  charged  to  the 
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agent  all  receipts  by  him  of  which  sufficient  evidence  was  given. 
A  general  claim  for  damages,  founded  on  a  probability  or  even 
something  stronger,  that  more  wood  must  have  been  cut,  with- 
out sufficient  proof  thereof  to  enable  the  Master  to  charge  for  it 
would  not  authorize  a  charge  on  the  account. 
The  first  exception  is  sustained. 
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Isaac  Rows  and  Jacob  Rowe  v.  John  B.  Matteson  and 
Datid  Hill,  Administrators,  with  the  Will  of  Betsey 
HoAGLAND,  deceased,  annexed,  and  Kitty  Weart. 

Qd  a  bUl  of  interpleader  the  first  decree  is  that  the  defendants  interplead,  and  the  case 
then  becomes  a  case  between  the  defendants  as  between  a  complainant  and  defend- 
ant 
A.  gare  a  bond  toB.    B.  died  leaying  a  will  and  appointing  executors;  on  the  death 
of  B.,  C  took  possession  of  the  bond,  claiming  that  B.,  in  her  lifetime,  had  by  parol 
transferred  it  to  her,  the  said  C;  and  notified  the  obligors  not  to  paj  the  bond  to  the 
■aid  execntozs,  and  that  it  was  her  property  and  in  her  possession,  and  that  she 
sbonld  sue  the  obligors.    The  executors  gare  notice  to  the  obligors  not  to  pay  the 
bond  to  Ce,  and  that  they  should  sue  if  it  was  not  paid  to  them ;  and  afterwards 
eommenced  an  action  at  law  against  the  obligors,  and  declared  upon  the  bond  as  a 
hmt  bond.    The  obligors  filed  a  bill  against  the  executors  and  C,  praying  that  they 
■hoold  interplead,  and  praying  an  injunction  restraining  them  from  proceeding  at 
law.    The  injunction  was  allowed. 
The  answers  admitted  the  facts  on  which  the  prayer  for  interpleader  was  founded,  the 
answer  of  C.  setting  forth  the  grounds  of  her  claim  to  the  bond.    No  decree  was 
taken  against  the  defendants  to  interplead ;  but  the  proofs  on  both  sides,  as  between 
the  defendants,  were  taken  and  the  cause  brought  to  hearing ;  and  it  being  ready 
for  a  decision,  both  as  between  the  defendants  and  as  between  them  and  the  com- 
pUinaata,  it  was  heard  and  a  final  decree  made. 
The  Court  said  that  C.  held  the  affirmatire  and  was  entitled  to  the  opening  and 

reply, 
la  equity  there  may  be  such  an  agreement  by  parol  as  will  pass  the  right  to  a  chose  in 
action ;  but  the  proof  of  the  agreement  should  be  clear.    The  proof  in  this  case  was 
held  insufficient. 

On  the  Ist  of  April  1843,  Isaac  Rowe,  with  Jacob  Rowe  as 
his  surety,  gave  a  bond  of  that  date  to  Betsey  Hoagland,  since 
deceased,  conditioned  for  the  payment  of  $1500  in  one  year  with 
interest 

On  the  second  day  of  July  1844,  Betsey  Hoagland  died,  leav- 
ing a  will,  and  administration  with  the  said  will  annexed  was 
granted  to  John  B.  Matteson  and  David  HilL 

The  said  Rowe  bond  is  in  the  possession  of  Kitty  Weart ; 
and  she,  on  the  17th  of  March  1845,  by  notice  in  writing  served 
on  the  said  Isaac  and  Jacob  Rowe,  forbade  them  from  paying  the 
said  bond  to  the  administrators  of  Betsey  Hoagland,  deceased^ 
stating  in  the  said  notice  that  the  said  bond  was  delivered  and 
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transferred  to  her  the  said  Kitty  Weart  for  a  valuable  conside- 
ration, by  the  said  Betsey  Hoagland  in  her  lifetime,  and  that  it 
was  the  property  of  her  the  said  Kitty  and  in  her  possession ; 
and  that  it  was  her  intention  to  institute  legal  proceedings 
against  the  said  Rowes  for  the  recovery  from  them  of  the  amount 
due  on  the  said  bond. 

On  the  first  of  May  1845,  the  administrators  &c.  of  Betsey 
Hoagland,  deceased,  by  notice  in  writing  served  on  the  said 
Isaac  and  Jacob  Rowe,  forbade  them  from  paying  the  said  bond 
to  the  said  Kitty  Weart,  and  demanded  that  it  be  paid  to  them ; 
stating  in  the  said  notice  that  it  was  the  property  of  the  said 
Betsey  Hoagland,  deceased,  and  belonged  to  her  estate,  and  fliat 
unless  it  was  paid  to  them  they  should  institute  legal  proceedings 
against  the  Rowes  for  the  recovery  thereof. 

After  the  service  of  the  last  mentioned  notice,  the  said  admin- 
istrators commenced  an  action  of  debt  against  the  Rowes,  on  the 
bond,  and  declared  upon  it  as  a  lost  bond. 

The  Rowes  then  filed  a  bill  of  interpleader  stating  that  they 
have  always  been  and  now  are  ready  to  pay  the  said  bond,  and 
offering  to  pay  it  to  such  person  as  the  Court  shall  direct,  and 
praying  that  the  said  administrators  &c.  of  Betsey  Hoagland 
and  the  said  Kitty  Weart  may  interplead ;  and  that  in  the  mean 
time  they  may  be  restrained  from  proceeding  at  law  against 
them. 

The  injunction  was  allowed. 

Answers  were  put  in  by  Kitty  Weart  and  the  administrators 
&c.  of  Betsey  Hoagland,  deceased. 

The  answer  of  Kitty  Weart  states  that  Betsey  Hoagland  was 
twice  married,  first  to  David  Stout,  and  after  his  death  to  John 
Hoagland,  who  died  in  August  1842.  That  after  Hoagland's 
death  the  said  Betsey,  being  advanced  in  years  and  infirm,  and 
having  no  children  and  but  one  brother,  who  lived  in  the  State 
of  New- York,  and  being  an  aunt  of  her  the  said  Kitty,  she  the 
said  Kitty  shortly  after  the  death  of  the  said  Hoagland  invited 
the  said  Betsey  to  make  her  house  her  home ;  and  that  in  coiA- 
pliance  with  such  invitation  the  said  Betsey  did,  about  two 
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moniiiB  after  the  death  of  the  said  Hoagland,  remove  from 
Readington,  Hnnterdon  County,  where  she  had  resided,  to  the 
house  of  her  the  said  Kitty  in  the  township  of  Hppewell, 
brining  with  her  her  goods,  furniture  and  whatever  articles  of 
property  she  possessed.  That  at  or  about  the  time  of  such 
removal  she  informed  the  said  Kitty  that  she  had  a  claim  against 
John  S.  Hoagland,  the  son  of  her  late  husband,  of  about  $1700, 
which  she  believed  and  expected  would  some  day  be  paid  or  se- 
cured to  her.  And  that  the  said  Betsey  proposed  to  her  that 
she  should  permit  the  said  Betsey  to  live  with  her  as  one  of  her 
family,  during  her  life,  and  that  as  a  compensation  therefor  she 
said  Kitty  should  have  whatever  the  said  Betsey  might  realize 
out  of  the  said  claim.  That  she  the  said  Kitty,  in  consequence 
of  her  connexion  with  the  family  had  before  heard  of  the  said 
claim,  and  was  satisfied  it  was  just  and  might  be  enforced ;  and 
that  she  might  avail  herself  of  the  benefit  of  it.  That  she 
therefore  acceded  to  the  proposal  which  had  been  made  to  her, 
and  agreed  with  the  said  Betsey  that  in  consideration  of  the 
said  claim  and  of  the  amount  that  might  be  collected  thereon, 
she  would  take  care  of  the  said  Betsey  and  provide  for  her  dur- 
ing her  life.  That  in  pursuance  of  this  agreement  she  did  from 
that  time  forward  continue  to  take  care  of  and  provide  for  the 
said  Betsey,  the  said  Betsey  occupying  a  part  of  her  house  and 
living  in  her  family. 

That  in  the  spring  of  1843  the  said  claim  was  adjusted  be- 
tween the  said  Betsey  and  the  said  John  S.  Hoagland.  That 
for  the  interest  which  had  accrued  thereon,  amounting  to  be- 
tween $800  and  $900,  the  said  J.  S.  H.  gave  to  the  said  Betsey 
his  note ;  and  for  the  principal  of  said  claim  paid  to  the  said 
Betsey  $200  in  cash,  and  for  the  residue  of  the  principal,  by  an 
arrangement  made  between  the  said  J.  S.  H.  and  the  said 
JRowes,  the  said  bond  of  the  Rowes  conditioned  for  the  pay- 
ment of  $1500,  was  given  to  the  said  Betsey. 

That  after  the  said  Betsey  had  received  the  said  bond,  she 
expressly  stated  to  this  defendant  in  the  presence  of  witnesses 
that  this  bond,  with  allthe  moneys  that  might  be  due  thereon^ 
was  to  be  her  property,  in  pursuance  of  the  agreement  origi- 
nally made  with  her,  provided  she  continued  to  take  care  of 
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her  the  said  Betsey  and  provide  for  her  durmg  her  life.  That 
the  same  assurances  were  frequently  made  to  this  defendant 
by  the  said  Betsey  at  subsequent  periods ;  and  the  said  bond 
was  always  spoken  of  and  treated  by  the  said  Betsey  as  the 
property  of  this  defendant  and  held  in  trust  for  her,  subject 
only  to  the  said  conditions.  That  the  said  bond  was  never 
formally  assigned  to  the  said  defendant  by  the  said  Betsey ;  and 
the  reason  she  gave  to  this  defendant  for  not  doing  so  was  that 
this  defendant  might  fail  to  comply  with  the  conditions  of  the 
said  contract  on  her  part,  and  thus  put  the  said  Betsey  to  the 
necessity  of  looking  for  a  home  and  finding  the  means  of  sup- 
port elsewhere.  That  the  said  Betsey  continued  to  live  with 
this  defendant  until  her  death  July  2,  1844,  being  then  76 
years  old.  This  answer  then  states  the  care,  trouble  and  ex- 
pense of  this  defendant  in  taking  care  of  the  said  Betsey.  That 
having  faithfully  fulfilled  &c.,  she  considered  herself  fairly  en- 
titled to  the  said  bond ;  and  on  the  death  of  the  said  Betsey 
regarded  it  as  her  property,  and  accordingly  retained  it  in  her 
possession. 

The  answer  of  the  administrators  &c.  of  Betsey  Hoagland 
sets  forth  her  will,  which  gives  all  her  property  to  Sarah  Jane 
Lewis,  and  other  matters  not  important  for  the  consideration  of 
the  question  involved  in  the  case. 

The  testimony,  so  far  as  material,  is  as  follows  : — 

Addia  Weart^  for  Kitty  Weart.  She  is  a  daughter  of  the 
said  Kitty,  and  will  be  20  in  July.  Mrs.  H.  was  to  live  with 
mother  her  life  time  for  the  money  she  got  of  John  S.  Hoagland. 
Has  heard  Mrs.  H.  speak  of  a  claim  she  had  against  J.  S.  H. 
Has  heard  her  speak  of  the  amount  of  it.  It  was  $1500.  That 
is  the  claim  she  just  said  her  mother  was  to  have  for  keeping 
her  during  her  life.  The  first  conversation  she  recollects  to 
have  heard  between  her  mother  and  Mrs.  H.  about  this  matter 
was  about  three  months  after  Mrs.  H.  came  there  to  live.  She 
said,  while  all  were  there  together,  she  wished  us  to  remember 
what  she  said :  she  then  asked  mother  if  she  would  be  willing  to 
keep  her  as  long  as  she  lived  for  that  money  she  ^rould  get  of  J. 
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S.  H.  Mother  replied  she  would.  Gen.  Manners,  mother,  wit- 
ness and  her  younger  sister  were  present.  She  heard  this  sub- 
ject referred  to  frequently  by  mother  and  Mrs.  H.  Has  heard 
Mrs.  H.  speak  of  a  bond  of  $1500  as  having  been  received  of 
Isaac  and  Jacob  Rowe  in  satisfaction  of  that  claim  against  J. 
S.  H.  This  bondwas  frequently  referred  to  and  talked  about 
by  mother  and  Mrs.  H.  Mrs.  H.  always  spoke  of  this  bond  as 
the  money  mother  was  to  have  in  pursuance  of  that  agreement. 

Jacob  5.  Wearty  for  Kitty  Weart.  He  is  a  son  of  Kitty 
Weart.  On  one  occasion  Mrs.  H/  sent  for  David  Stout  to  see 
about  putting  out  some  money  she  expected  to  receive  from  N. 
Brunswick  and  upon  some  small  notes  from  persons  in  our  neigh- 
borhood. He  came,  and  aunt  (Mrs.  H.)  said,  when  speaking  of 
putting  out  the  money,  that  the  bond  she  intended  for  mother 
for  keeping  her  as  long  as  she  lived.  She  referred  to  the  Rowe 
bond.  Witness  had  heard  of  this  bond  before  :  saw  it  shortly 
after  aunt  got  it.  On  another  occasion  he  heard  Mrs.  H.  say 
she  was  going  to  get  this  money  and  was  going  to  give  it  to  mo- 
ther for  keeping  her.  Heard  Mrs  H.  say  the  Rowes  had 
given  notice  that  they  were  going  to  pay  the  bond  the  spring 
after  it  was  given. 

James  S.  Manners j  for  Kitty  Weart.  He  was  present  on  the 
occasion  related  by  Miss  Weart :  it  was  the  latter  part  of  Dec. 
1842  or  first  part  of  Jan.  1843.  Mrs.  H.  said — now  you  are 
all  together  I  want  to  talk  with  you  or  consult  with  you.  She 
sud,  I  have  been  talking  with  Mrs.  W.  I  think  she  can  afford 
to  keep  me  as  long  as  I  live  for  that  money  I  am  to  get  of  John 
S.  Holland,  if  I  get  it.  I  rather  expect  to  get  it.  She  then 
asked  witness  what  he  thought  of  it — ^whether  Mrs.  Weart  could 
afford  it.  Witness  told  |ier  he  thought  Mrs.  W.  could  well  af- 
ford to  do  it,  or  words  to  that  effect.  Mrs.  W.  replied — ^yes, 
aunt^  you  shall  have  a  home  as  long  as  you  live^  as  long  as  she, 
Mrs.  W.  had  one.  This  was  all  of  it.  Witness  supposed  it 
was  a  contract  unless  altered.  The  bond  in  question  was  not 
then  g^ven. 

Jared  S.  Weart j  for  Kitty  Weart.  He  is  her  son.  Was  pres- 
ent on  tiie  occasion  referred  to  by  his  sister  and  Gren.  Manners  : 
it  was  two  or  three  months  after  Mrs«  H.  came  there.    She 


136  BOWE  V.  ABHB.  OF  HOAGLAim.  [jUKS 

came  into  the  room  and  said  she  wished  all  to  take  notice  what 
she  said,  and  said  she  had  been  telling  Kitty  she  thought  she 
could  afford  to  keep  her  as  long  as  she  lived  for  the  money  she 
was  to  get  of  John  S.  Hoagland.  Mother  told  her  she  would — 
she  should  neyer  want  a  home  as  long  as  she  had  one.  Remem- 
bers her  asking  Gen.  Manners  if  he  did  not  think  she  could 
afford  to  keep  her  for  that,  and  he  said  he  thought  she  could 
afford  to  keep  her  very  well.  Neyer  heard  Mrs.  H.  refer  to 
this  matter  on  any  other  occasion*  Had  heard  this  claim  spoken 
of  before  in  the  family  by  Mr«.  H.  The  Rowe  bond  was  after- 
wards taken  for  this  claim. 

Cross-examined.  Mrs.  H.  made  some  presents  to  mother, 
but  they  were  all  delivered  up  after  a  suit  was  commenced  for 
them. 

George  Vlerebome  for  the  administrators  &c.  of  Betsey 
Hoagland.  He  paid  Mrs.  H.  $200  and  interest  in  May  before 
her  death,  at  the  house  of  Kitty  Weart.  Kitty  was  present 
when  he  paid  it.  He  paid  it  on  the  stand,  and  it  was  there 
when  he  left.  He  had  borrowed  $250  and  given  her  his  note  for 
it.  Sometime  after  that  she  requested  him  to  draw  a  new  note 
for  the  money  to  Jas.  S.  Lewis,  which  he  did.  After  James^ 
death  she  requested  him  to  draw  a  new  note  for  it  to  herself, 
which  he  did.  The  said  payment  was  made  on  this  last  note. 
The  reason  she  gave  for  taking  the  note  to  Jas.  S.  Lewis  was 
that  the  property  was  to  go  there  after  she  had  done  with  it. 
James  T.  Manners  was  at  his  house  after  the  death  of  Mrs.  H. 
We  talked,  among  other  things,  about  this  bond  in  dispute. 
He  said  that  Mrs.  H.  asked  him  if  Mrs.  W.  would  not  be  well 
paid  if  she  got  the  money  coming  on  this  bond.  Witness 
asked  if  he  thought  she  meant  the  principal  or  the  interest. 
He  said  he  took  it  that  she  meant  that  the  interest  alone  would 
pay  her. 

James  S.  Wykoffj  for  the  adoimistrators.  He  called  to  see 
Mrs*  H«  shortly  before  her  last  illness  and  saw  her.  His  object 
was  to  get  $1  Mrs.  H.  subscribed  towards  the  erection  of  a 
Methodist  Church.  She  said  she  expected  money,  saying  from 
whom ;  that  she  wanted  it,  and  wanted  to  help  Kitty  a  little  too. 
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for  she  had  been  very  kind  to  her.  Mrs.  W«  was  in  the  room 
at  the  time. 

Mary  Lewisj  for  the  administrators,  testifies  to  a]conyersation 
with  Mrs.  H.  in  which  Mrs.  H.  said,  among  other  things,  that 
Sarah  Jane  Lewis,  daughter  of  James  Lewis,  deceased,  would 
now  get  more  of  her  property,  for  she  was  getting  of  John  S. 
Hoagland  what  she  expected  was  lost. 

John  B.  Matteson^  for  the  administrators*.  He  was  at  Mrs. 
W^s.  to  see  Mrs.  H.  on  business.  Was  there  three  times  in 
April  1844.  He  had  drawn  her  will,  and  had  frequent  conver- 
sations with  her  about  the  disposition  of  her  property.  At  one 
time  she  asked  him  to  take  the  papers  and  take  care  of  them. 
They  were  looking  over  her  papers.  The  bond  was  one,  the 
Waldron  note  another,  (and  mentioning  several  others).  She 
wished  witness  to  take  the  papers  and  take  care  of  them  for  the 
child  named  in  her  will.  Witness  told  her  they  were  safe  there 
and  she  had  better  keep  them  herself.  She  said  she  believed 
they  were  safe,  and  kept  them.  Witness  paid  her  at  one  time 
$200  in  the  spring  after  she  moved  to  Mrs.  W's.  He  got  it  from 
John  S.  Hoagland.  He  paid  Mrs.  W's  son  Jacob  $30  for  Mrs. 
H.  shortly  before  her  death.  At  one  of  his  visits  to  Mrs.  H. 
they  made  a  calculation  of  the  amount  she  would  have  to  leave 
to  the  little  girl  named  in  her  will,  and  we  made  it  about  $3000. 
When  he  paid  her  the  $200  she  said  it  would  pay  what  she  owed 
and  leave  her  $100  to  lend  to  a  person  she  named  who  wanted  it. 
Thinks  she  mentioned  that  she  wanted  to  pay  for  her  board  and 
some  little  things  she  wanted  to  get,  but  he  will  not  be  certain. 

Cross-examined.  She  never  told  him  how  she  was  living  with 
Mrs.  W.  Witness  inquired  of  her  about  it :  she  waived  the 
question  and  did  not  tell  him.  When  he  asked  if  she  would 
have  enough  to  live  on  she  signified  she  would  have  enough  of 
the  $200  to  pay  her  board  and  put  out*$100.  To  his  question 
what  she  paid  for  board,  she  replied  Mrs.  W.  and  she  knew 
about  that,  and  smiled.  He  then  asked  her  if  she  would  now 
have  enough  to  live  upon,  and  she  said  yes,  I  shall  now  have 
enough  to  pay  my  board,  and  $100  to  put  out. 

In  chief.  This  conversation  had  reference  to  the  $200  he 
paid  her  and  was  at  that  time.    At  the  time  of  taking  the  in- 
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ventory  he  demanded  the  Rowe  Bond  of  Mrs.  M.    She  replied 
that  Mrs.  H.  had  made  a  verbal  disposition  of  it. 

Cross-examined.     Mrs.  W.  did  not  say  for  whatgconsideration 
Mrs.  H.  had  disposed  of  it. 

James  S,  Manners  again  called  for  Kitty  Weart.  He  remem-' 
hers  the  conversation  alluded  to  with  Vlerebome.  Witness's  ob- 
ject in  going  to  Vlerebome's  was  to  collect  testimony  to  support 
the  caveat  against  Mrs.  H's  will.  If  the  will  had  been  set  aside 
he  would  have  been  one  of  the  heirs.  Vlerebome  said  Mrs.  W. 
claimed  the  bond  under  a  contract  to  keep  Mrs.  H.,  as  he  under- 
stood. Witness  told  V.  he  heard  Mrs.  W.  claimed  the  bond,  and 
it  was  very  probable  there  had  been  a  contract  between  them, 
and  then  assigned  his  reasons  for  thinking  so  ;  that  in  the  lat- 
ter part  of  Dec.  or  beginning  of  January,  after  Mrs.  H.  moved 
to  Mrs.  W^s.,  Mrs.  H.  said  something  like  this: — now  we  are  all 
•together  I  want  to  talk  with  you,  or  something  to  that  effect;  said 
she,  I  have  been  telling  Kitty  that  if  I  get  that  money  of  John 
S.  Hoagland  I  think  she  can  afford  to  keep  me  as  long  as  I  live 
for  it.  She  then  appealed  to  witness  and  said  donH  you  think 
she  can?  Witness  replied  he  thought  she  could  very  well,  or 
something  to  that  effect.  Either  Vlerebome  or  Stout  asked  wit- 
ness if  he  supposed  she  meant  the  principal  or  interest.  Hi?  ^ 
remark  was  that  he  supposed  either  would  have  paid  her.  The 
bond  in  question  was  not  then  in  existence.  Witness  referred  to 
the  money  due  Mrs.  H.  from  J.  S.  H.  When  he  said  that  either 
principal  or  interest  would  pay,  he  meant  to  get  round  the  ques- 
tion. He  did  not  mean  to  make  evidence  to  break  his  own  head. 
In  the  conversation  between  Mrs.  H.  and  Mrs.  W,  nothing  was 
said  about  interest  or  principal.  It  was  that  money  of  J.  S.  H. 
if  she  got  it,  and  she  was  then  encouraged  to  think  she  would 
get  it.  ^  * 

The  counsel  differed  as  to  who  was  entitled  to  the  opening 
and  reply. 

The  Court  said  it  was  on  Batty  Weart  to  maintain  the  affirm- 
ative of  her  proposition,  that  the  bond  by  parol  agreement  be- 
came berg* 
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R.  S.  Fidd  and  W.  Habted  for  Kitty  Weart.  They  cited 
1  Greml.  Evid.  514 ;  1.  Mad.  Ch.  448,4 ;  4  Taunt  Rep.  826  ; 

1  Ves.  332;  1  HiU's  S.  C.  Rep.  187;  4  Tenn.  Rep.  690;  1 
ChU.  Gen.  Pr.  106  ;  19  John.  Rep.  342 ;  16  lb.  51 ;  15  Mass. 
485 ;  2  Cond,  £ng.  CA.  410,  411 ;  3  lb.  699 ;  1  Ves.  Sen.  848 ; 

2  Story'i  JEj.  Sec.  1055,  1057a,  1047 ;  11  Price  110 ;  8 
Swanst.  393. 

5.  i{«  Hamilton  and  P.  D.  Froom  for  the  administrators  &c. 
of  Betsey  Hoagland.  They  cited  2  Rentes  Com.  438,  9 ;  2 
John.  Rep.  52 ;  9  Law.  Lib.  15, 68, 126, 134 ;  IMad.  Ch.  383 ; 
1  Peter's  380 ;  12  Ves.  37. 

The  Chakcellor.  On  a  bill  of  interpleader  there  should, 
regularly,  be  a  decree  that  the  defendants  interplead,  and  the 
case  then  becomes  a  case  between  the  defendants,  as  between  a 
complainant  and  defendant.  Bnt'as  the  proofs  have  been  taken 
on  both  sides  as  between  the  befendants,  and  the  cause  is  brought 
to  hearing  and  is  ready  for  a  decision,  both  as  between  the  defend- 
ants and  as  between  them  and  the  complainants,  it  may  now  be 
heard  and  a  final  decree  made. 

On  the  merits  of  the  case  I  think  it  was  a  proper  case  for  a 
bill  of  interpleader  and  for  the  injunction  which  was  granted.  In 
^nity  there  may  be  such  an  agreement  by  parol  as  will  pass  the 
right  to  a  chose  in  action'  As  between  the  defendants  I  have 
only  to  remark,  that  the  proof  of  such  agreement  should  be 
clear,  and  that  I  think  the  proof  in  this  case  insufficient. 

Decree  for  the  executors. 
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Sarah  V.  Schakck,  an  infant,  by  her  next  friend  Wm.  R. 
McMicKLE  tu  Haknau  Schanck,  Josiah  Schanck  and 
others. 

On  a  bill  charging  executors  with  having  converted  a  part  of  the  estate  to  their  own 
use,  and  the  insolvencj  of  the  executors ;  and  that  thej  are  about  to  sell  real  estate 
in  a  manner  fprbidden  bj  the  will ;  and  the  apprehension  of  the  complainant  that 
they  will  convert  the  proceeds  of  such  intended  sale,  also,  to  their  own  use ;  an  in- 
junction was  granted  restraining  such  sale. 

Insolvencj  is  not  a  sufficient  reason  for  taking  the  administration  of  an  estate  out  of 
the  hands  of  executors. 

Facts  insufficient  to  authorize  it  to  be  done. 

Bill  filed  February  17, 1848,  by  Sarah  V.  Schank,  an  infant, 
by  Wm.  P.  McMickle,  her  next  friend,  stating  that  on  the  Ist 
of  April,  1843,  Wm.  Schanck  made  his  will,  giving  to  his  wife 
Hannah  his  black  woman  Sally  and  all  the  furniture  in  his  house, 
as  long  as  she  remained  his  widow  ;  but  if  she  married,  then  the 
property  to  go  back  to  his  children  ;  giving  to  his  son  Josiah  a 
one  horse  wagon  and  $300  over  and  above  the  shares  of  the  other 
children ;  appointing  his  wife  and  his  son  Josiah  executors ;  giv- 
ing one  share  to  his  son  William,  $250  that  he  has  already  had 
to  be  deducted  out  of  his  share  ;  one  share  to  his  son  Jesse ; 
one  share  to  his  daughter  Mary,  to  do  wUh  as  she  sees  fit  as  long 
as  she  lives,  but  if  she  never  marries  again  and  has  no  more 
heirs,  then  $250  to  be  given  to  her  son  Stephen,  and  the  rest  to 
the  children  of  the  testator  at  her  decease ;  $25  to  his  daughter 
Letitia  Duncan  for  her  share,  she  having  already  had  $175 ;  one 
share  to  his  daughter  Hannah  Brown,  her  proportion  not  to  be 
paid  to  her,  only  the  interest,  the  balance  to  be  secured  by  the 
executors  for  her  children;  $150  to  be  deducted  out  of  her 
share,  she  having  had  that  already ;  one  share  to  his  daughter 
Teresa ;  one  share  to  his  daughters  Sarah  and  Jane,  and  $50  to 
each  for  their  schooling ;  one  share  to  his  daughter  Eliza,  and 
$100  for  her  schooling ;  those  three  small  legacies  to  come  out 
of  those  children  who  have  already  had  their  bringing  up ;  di- 
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rectiiig  all  such  personal  estate  as  is  not  wanting,  to  be  sold  ; 
his  real  estate  to  be  sold  for  good  current  money,  bnt  not  upon 
credit,  and  the  amount  thereof  secured  in  such  manner  as  is 
usual  in  like  cases  to  insure  the  full  and  punctual  payment 
thereof ;  giying  his  executors  power  to  sell  his  real  and  personal 
property  as  fully  as  he  could  do  himself ;  directing  the  net  pro- 
ceeds of  his  personal  estate  thereby  directed  to  be  sold,  if  any 
there  be  after  his  small  debts  are  paid,  to  be  divided  between  his 
wife  and  children,  share  and  share  alike,  with  the  exception  of 
Letitia  Duncan ;  and  the  net  proceeds  of  his  real  estate  in  like 
manner,  as  soon  as  it  shall  come  into  the  hands  of  the  executors. 
If  any  of  the  heirs  should  die  before  they  arrive  at  age,  their 
share  or  shares  to  be  divided  in  like  manner. 

That  the  testator  died  October  1, 1843,  leaving  ten  children, 
(naming  them,)  of  whom  the  complainant  is  one ;  that  the  said 
Eliza,  Jane  and  the  complainant  are  under  twenty-one. 

That  the  said  executors  proved  the  will,  and  possessed  them- 
selves of  the  personal  estate  to  a  great  amount,  and  entered  into 
and  took  possession  of  the  real  estate,  or  into  receipt  of  the  rents 
and  profits  thereof,  and  have  ever  since  continued  and  no«fr  are 
in  such  possession  and  receipt. 

That  the  said  executors  have  not  paid  any  of  the  said  legacies 
except  that  of  $25  to  Letitia  Duncan ;  nor  have  they  made  any 
settlement  of  the  estate  in  the  Orphans'  Court ;  nor  have  they, 
as  the  complainant  believes,  paid  the  debts  of  the  testator ;  but 
have,  ever  since  his  death,  used  the  property  of  the  testator, 
both  real  and  personal,  as  their  own;  and  that  the  personal 
property  of  the  testator,  consisting  of  horses,  cattle,  wagons, 
carriages,  farming  utensils  and  household  furniture  and  a  library 
of  books,  have  been  greatly  deteriorated  and  diminished  in  valuey 
and  that  the  executors  have  not  sold  any  of  the  personal  estate, 
but  have  kept  and  used  the  same.  That  the  testator  was  pos- 
sessed, at  his  death,  of  a  large  book-case  and  library  of  books, 
worth,  in  the  opinion  of  complainant,  between  $300  and  $400  ; 
and  that  the  said  books  and  book-case  have  recently  been  adver- 
tised for  sale  by  the  executors  on  the  1st  of  March ;  that  the  ex- 
ecutors, instead  of  selling  the  cattle  and  stock,  have  killed  and 
converted  to  their  own  use  nearly  all  the  cattle,  hogs  and  sheep 
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which  belonged  to  the  testator  at  his  death ;  that  two  Yalnable 
horses  owned  by  testator  at  his  death  were  not  sold  by  the  ex- 
ecutors, but  have  been  used  and  worked  by  them  until  they  are 
of  little  value  ;  that  the  executors,  in  violation  of  the  will,  have 
exchanged  some  of  the  real  estate,  situate  in  Cranberry,  with 

one Buckley,  and  received  in  exchange  therefor  a  lot  of 

land  and  the  residue  in  money ;  that  they  have,  as  the  complain- 
ant believes,  entered  into  a  contract  to  sell  all  the  residue  of  the 
real  estate,  consisting  of  more  than  100  acres,  to  one  Andrew 
Duncan,  for  $4,700,  and  to  receive  his  bond,  payable  the  1st  of 
April  or  May  next,  for  $2,000,  and  to  take  his  bond  secured  by 
a  mortgage  on  the  said  real  estate  for  the  residue. 

That  the  said  executors  are  wholly  irresponsible,  and  if  they 
receive  the  money  for  the  land  they  are  about  to  sell,  it  would  be 
impossible  for  the  complainant  to  recover  out  of  their  hands  the 
amount  she  is  entitled  to. 

That  Wm.  A.  Bowne  and  Hannah  his  wife,  the  said  Hannah 
being  a  sister  of  complainant,  and  entitled  to  a  share  under  said 
will,  on  the  8th  of  February  instant,  filed  a  bill  in  this  court 
against  said  executors,  praying  an  injunction  against  their  sell- 
ing the  said  real  estate  to  the  said  Andrew  Duncan,  on  a  credit, 
or,  if  already  sold,  to  restrain  the  said  executors  from  receiving 
the  money  or  any  obligation  or  security  therefor.  That  the  in- 
junction prayed  was  issued,  and  served  on  the  said  executors  on 
the  11th  of  February  instant ;  and  that,  on  the  next  day,  the 
said  executors  called  on  the  said  Bowne  and  wife,  and  agreed  to 
give  them  security  for  their  share  of  the  estate,  and  also  to  give 
Duncan  as  security  to  the  complainant  for  the  payment  of  her 
share,  if  Bowne  and  his  wife  would  agree  to  settle  and  withdraw 
the  said  injunction ;  that  Bowne  and  wife,  relying  on*the  prom- 
ise of  the  said  executors,  agreed  to  do  so,  and  did  withdraw  the 
injunction ;  and  the  said  executors  thereupon  gave  security  to 
the  said  Bowne  and  wife  for  their  share  ;  but  the  said  executors, 
in  violation  of  their  said  agreement,  wholly  neglected  and  refused 
to  give  security  for  the  complainant's  share* 

That  the  said  executors  have  wholly  neglected  to  perform 
the  trusts  imposed  upon  them  by  the  will,  and  that  the  sale  they 
are  now  about  to  make  to  Duncan  on  a  credit  is  a  violation  of 
the  terms  of  the  will,  and  a  breach  of  trust ;  that  if  they  should 
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be  permitted  to  receive  the  money  from  Diincan^  they  would,  as 
the  complainant  believes,  apply  the  same  to  their  own  use,  and 
would  not  pay  or  secure  to  the  complainant  when  she  comes  of 
age  the  share  she  is  entitled  to. 

That  the  will  ought  to  be  established,  and  the  trusts  thereof 
I>eformed  under  the  decree  of  this  court ;  and  that  a  suitable 
person  ought  to  be  appointed  to  collect  the  outstanding  personal 
estate,  and  sell  the  same  and  collect  the  proceeds  thereof,  and 
receive  the  rents  of  the  real  estate,  and  to  sell  the  said  real  es- 
tate and  receive  the  proceeds  thereof,  and  appropriate,  under 
the  direction  of  the  court,  according  to  the  trusts  in  the  will. 

The  bill  prays  that  an  account  may  be  taken  of  what  is  due 
the  complainant,  and  that  it  may  be  paid  or  secured  to  her,  and 
for  an  injunction  restraining  the  executors  from  selling  the 
said  real  estate  on  a  credit  to  Duncan,  or,  if  it  has  been 
already  sold,  from  receiving  the  money  or  obligation  or 
security  from  Duncan  in  payment  therefor  ;  and  that  said 
Duncan  may  be  injoined  from  giving  his  obligation  to  said 
executors,  or  from  paying  them  any  money  thereon  ;  and  that 
Drmcan  may  be  decreed  to  pay  the  purchase  money  for  the  said 
farm  unto  this  court,  or  to  a  receiver  to  be  appointed  by  the 
court ;  and  that  the  sale  to  Duncan  may  be  made  under  the  di- 
rection of  the  court  or  of  a  receiver  ;  and  that  the  executors  may 
give  security,  under  the  direction  of  the  court,  for  the  due  per- 
formance of  their  trusts  imder  the  will,  or  that  a  new  trustee 
may  be  appointed  to  perform  said  trusts ;  and  for  further  relief. 

An  injunction  was  granted. 

The  defendants  in  their  answer  say,  that  the  inventory  and 
appraisement  of  the  personal  estate  amounted  to  $927  97,  in- 
cluding the  household  futniture  given  to  the  defendant  Hannah 
during  her  life  or  widowhood,  which  amounted  to  $223  18,  in- 
cluding the  wearing  apparel  appraised  at  $5  ;  that  the  said  inven- 
tory also  included  the  black  woman,  appraised  at  $5,  and  the 
sum  of  $94  77,  a  book  account  against  Wm.  A.  Bowne ;  that 
the  balance  of  the  said  inventory  is  made  up  of  personal  prop- 
erty not  bequeathed,  including  sundry  book  accounts  amounting 
to  $179  13  ;  that  after  deducting  from  the  amount  of  the  said 
appraisement  the  personal  chattels  bequeathed  to  the  said  Han- 
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nah  and  the  amount  "of  the  said  book  account  against  Wm.  A. 
Bowne,  there  remained  in  their  hands  assets  to  about  $426  07> 
consisting  of  some  stock,  farming  utensils,  hay,  grain,  &c.,  as 
by  the  said  inventory  will  appear. 

They  deny  that  they  entered  into  and  took  possession  of  the 
real  estate,  or  into  the  receipt  of  the  rents  and  profits  thereof, 
exept  that  the  testator  was  in  possession  of  a  farm  of  about 
113  acres,  and  also  of  a  lot  of  about  19  acres. 

That  he  moved  on  the  said  farm  the  spring  before  his  death. 
That  at  his  death  all  his  children  were  at  home  except  Letitia, 
wife  of  Peter  Duncan,  Hannah,  wife  of  Wm.  A.  Bowne,  and 
William,  who  was  married.  The  remaining  seven  children  were 
at  home  and  unmarried  and  remain  unmarried.    That  about  six 

months  after  the  testator's  death  Mary went  to  N.  York 

and  has  remained  there  ever  since,  but  left  her  little  boy  with 
the  family  who  remained  there  until  last  fall.  That  Jesse,  one 
of  the  children,  remained  at  home  on  the  farm  for  about  two 
years  after  his  father's  death,  and  after  that  was  home  occasion- 
ally. That  Sarah,  the  complainant,  has  been  away  from  home 
for  about  three  months  last  past,  and  that  the  remainder  of  the 
unmarried  children  have  remained  on  the  farm  with  these  de- 
fendants, except  Teressa,  who  has  been  absent  at  N.  York  about 
a  year,  but  is  now  at  home. 

They  admit  that  they,  with  the  other  members  of  the  family 
as  above  stated,  have  been  and  still  are  in  the  possession  of  the 
farm  ;  and  say  that  after  the  testator's  death  it  became  neces- 
sary that  some  provision  should  be  made  for  taking  care  of  the 
family,  and  especially  the  younger  children,  four  of  whom  were 
then  under  age.  That  for  reasons  after  stated,  it  became  im- 
practicable to  sell  the  real  estate,  or  offer  it  for  sale  the  fall  and 
winter  after  testator's  death ;  and  it  was  considered  best 
for  all  interested  that  the  family  of  children  at  home  should  be 
kep^  together  at  the  farm,  at  all  events  until  the  ensuing  year, 
when  the  property  might  be  sold.  Accordingly  the  defendant 
Josiah,  being  the  oldest  son,  undertook  the  charge  and  manage- 
ment of  the  farm,  so  us  to  provide  for  the  wants  of  the  family^ 
and  assisted  by  Jesse,  a  younger  brother,  worked  the  farm  and 
did  the  best  he  could,  by  and  with  the  advice  of  his  co-executor> 
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the  defendant  Hannah,  for  the  general  benefit  of  the  family ; 
the  defendant  Josiah  being  anxious  that  his  younger  brother 
and  sister,  who  had  but  little  property,  should  be  brought  up  re- 
spectably as  the  other  children  had  been,  as  far  as  he  might  be 
able  to  effect  such  result 

The  defendants  say  that  the  reason  why  the  farm  could  not 
be  oflered  for  sale  during  the  fall  and  winter  after  the  testator's 
death  was  that  soon  after  his  death  Wm.  A.  Bowne,  who  had 
married  the  daughter  Hannah,  filed  a  caveat  against  proving  the 
will,  on  the  ground,  as  the  defendants  are  informed,  that  the 
testator  was  not  competent  to  make  a  will ;  and  these  defend- 
ants were  thereby  delayed  in  the  probate  of  the  will  until  March 
29th,  1844,  when  it  was  too  late  to  ofi'er  the  farm  for  sale,  and 
it  was  concluded  best  for  the  family  to  remain  as  before  stated. 

They  say  that  in  the  fall  of  1844,  and  within  a  year  after  the 
probate  of  the  will,  they  advertised  the  farm  for  sale,  and  on 
•  or  about  the  second  of  Jany.  1845  set  it  up  at  public  auction. 
That  a  number  of  persons  attended,  and  every  ejQTort  was  made 
by  the  defendants  to  sell  the  property,  but  the  highest  bid  ob « 
tained  was  $30  20  an  acre ;  and  this  being  considered  entirely 
too  low,  the  farm  was  bid  in  by  Jesse  for  the  common  benefit  of 
all  interested ;  and  it  was  then  agreed  by  these  defendants  and  all 
the  children  who  were  at  home,  and  with  the  approbation  and 
consent  of  those  who  were  away  from  home,  as  these  defendants 
believe,  that  these  defendants  should  remain  upon  the  property 
and  use  it  and  appropriate  the  proceeds  thereof  to  the  benefit  of 
the  family,  and  the  education  and  maintenance  of  the  younger 
children.  That  from  that  period  the  family  have  been  taken 
care  of  and  provided  for,  comfortably  and  respectably,  and  the 
house  has  been  the  home  of  all  the  children  whenever  they  chose 
to  come  and  make  it  such.  \ 

The  defendant  Josiah  says,  that  in  remaining  on  the  farm  and 
devoting  his  time  and  labor  to  cultivating  it,  and  in  taking  care 
of  the  family,  he  derived  no  pecuniary  benefit ;  nor  was  it  any 
personal  advantage  to  him.  That  the  main  object  wa^  to  take 
care  of  the  family,  and  especially  those  who  were  too  young  to 
take  care  of  themselves.  That  he  stipulated .  for  no  salary  or 
compensation  for  his  time  or  labor,  and  has  not  received  as  much 
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from  the  said  farm  as  the  other  members  of  the  family  who  were 
living  there. 

That  they  did  not  make  sale  of  the  personal  estate^  hut  re- 
tained the  same  for  the  purposes  of  the  farm,  and  have  used  it 
prudently  and  carefully ;  and  they  deny  that  they  have  used  the 
said  real  and  personal  estate  as  their  own,  and  taken  to  their  own 
use  the  rents  and  profits  of  the  real  estate  otherwise  than  as 
before  stated. 

They  admit  they  have  not  settled  their  accounts  in  the  Or- 
phans' Court ;  and  say  it  was  impracticable  to  do  so,  the  farm 
remaining  unsold ;  and  deny  that  they  have  not  paid  any  debts ; 
on  the  contrary,  Josiah  alleges  that  he  has  paid  debts,  including 
the  expenses  of  the  administration,  to  about  $800. 

That  other  debts  remaining  unpaid,  two  of  them  amounting 
together  to  $600,  being  mortgages  on  the  land,  and  the  mortga- 
gees being  desirous  of  receiving  their  money,  and  the  children 
being  all  grown  up,  and  the  said  Josiah  being  desirous  of  enga- 
ging in  some  other  business,  and  having  an  opportunity  of  selling 
the  farm  for  a  fair  value,  the  defendants,  early  in  February  last| 
(1848,)  entered  into  an  agreement  with  Andrew  Duncan  to  sell 
the  farm  to  him  for  $4,T00  ;  and  in  pursuance  of  said  agree- 
ment, they,  by  deed  of  bargain  and  sale,  dated  Feb.  8th,  1848, 
conveyed  the  same  to  the  said  Duncan,  who  then  and  there  gare 
to  these  defendants  a  note  for  $2000  to  be  paid  on  the  delivery  of 
the  property  to  him  this  spring,  and  a  bond  and  mortgage  on  the 
said  property  for  $2,700,  payable  one  half  in  one  year,  and  the 
residue  in  two  years,  with  interest  from  the  first  of  April  of  the 
present  year. 

They  say  they  have  not  sold  said  property  on  a  credit,  nor 
in  any  way  violated  the  will.  That  their  sole  object  has  been 
to  dispose  of  the  property  safely,  to  the  best  advantage  and  on 
the  best  terms  that  could  be  procured.  That  they  expected  out 
of  the  first  payment  to  discharge  the  remaining  debts  of  the  es- 
tate, and  will  be  unable  to  do  so  if  the  injunction  shall  be  per- 
mitted 1X)  continue. 

They  say  that  for  the  purpose  of  disposing  of  the  personal  prop- 
erty they  did,  early  in  Feb.  last,  advertise  the  same  to  be  sold  on 
the  Ist  of  March  then  next,  and  did  accordingly  sell  the  same  at 
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public  yendue.  And  although  it  may  be  that  some  articles  had 
become  less  valuable  by  ordinary  use,  yet  they  deny  that  the 
peraonal  property  as  a  whole  had  become  greatly  deteriorated 
and  diminished  in  value.  On  the  contrary,  they  say  that  the 
amount  of  sales  of  the  personal  property  was  greater  than  the 
appraisement  of  the  same  property  or  its  equivalent.  Some  of 
the  cattle  and  other  stock  had  been  killed  and  used  to  the  use  of 
the  family ;  but  others  had  been  raised  and  substituted,  and 
were  sold  as  the  property  of  the  estate. 

They  admit  there  were  two  horses,  a  brown  horse  and  a  bay 
mare ;  but  deny  that  they  were  or  .could  be  considered  valuable. 
The  horse  was  appraised  at  $35,  and  the  mare,  with  a  colt,  at 
$35.  At  the  sale  the  horse  sold  for  $26,  and  the  mare  for 
$20  25,  and  the  colt  which  the  defendants  had  raised,  for  $45, 
and  another  colt  also  raised  by  him,  for  $8  75. 

They  admit  there  was  a  book-case  and  books  of  some  value, 
which  were  appraised  at  $35,  but  deny  that  they  have  become 
greatly  deteriorated,  and  deny  that  the  said  book-case  and  books 
have  been  or  were  advertised  for  sale  on  the  1st  of  March,  or  at 
any  other  time ;  but  say  they  had  no  thought  whatever  of  sell- 
ing or  offering  them  for  sale,  nor  is  it  at  all  mentioned  in  the  no- 
tice of  sale  ;  and  that  the  said  case  and  books  have  been  care- 
fully used  and  properly  taken  care  of. 

They  say  they  have  sold  a  part  of  the  real  estate  and  re- 
ceived therefor  a  sum  of  money  and  the  residue  in  a  lot  of  land ; 
but  they  do  not  admit  that  the  said  sale  was  in  direct  violation 
of  the  terms  of  the  will.  That  the  testator,  at  his  death,  be- 
sides the  farm  owned  a  lot  of  19  acres  near  Cranberry.  That 
there  were  some  debts  and  claims  not  required  to  be  paid,  and 
among  others  the  expenses  they  had  been  subjected  to  in  resist- 
ing the  said  attempt  to  set  aside  the  will ;  and  having  no  means 
in  hand  to  satisfy  the  same  they  sold  the  said  lot  advantageously, 
as  they  then  believed  and  still  believe,  to  one  Joshua  Brickly, 
receiving  therefor  $500  in  cash  and  a  small  building  lot  in  Cran- 
berry which  was  held  for  the  benefit  of  all  interested  in  the 
estate.  That  they  intended  and  expected  to  sell  the  building 
lot  this  spring,  so  that  they  might  be  able  to  settle  the  estate  at 
an  early  day,  but  have  been  deterred  from  selling  or  attempting 
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to  sell  it  by  the  proceedings  instituted  in  this  court  They  sub- 
mit that  if  it  should  be  considered  that  they  were  not  author- 
ized to  sell  the  said  lot  as  they  did,  they  nevertheless  acted  in 
good  faith  and  for  the  benefit  of  all  interested,  and  are  not  ob- 
noxious to  the  charge  of  violating  the  will. 

They  admit  that  they  have  very  little  property  except  what 
they  may  derive  under  the  will ;  but  say  they  have  as  much  now 
as  when  they  were  appointed  executors.  They  suppose  they 
were  appointed,  not  because  of  their  i^ealth,  but  because  the 
testator  had  confidence  in  their  integrity ;  and  as  they  have  en- 
deavored faithfully  to  discharge  iheir  duty,  and  have  not  in  any 
way  wasted  the  estate  or  injured  the  rights  of  those  claiming  un- 
der the  will,  and  especially  of  the  complainant,  they  submit  that 
the  charge  made  in  the  bill  that  if  they  should  receive  the 
money  for  the  real  estate  it  would  be  impossible  for  the  com- 
plainant to  recover  out  of  their  hands  the  amount  she  is  entitled 
to  is  entirely  gratuitous  and  unmerited,  and  ought  not  to  have 
been  made. 

They  admit  that  Bowne  and  wife,  on  the  8th  of  Feb.  last,  filed 
a  bill  against  them  praying  an  injunction  to  restrain  them  from 
selling  the  said  real  estate  to  Duncan  on  a  credit,  or  if  already 
sold,  from  receiving  the  money  or  any  obligation  or  security 
therefor ;  and  that  an  injunction  was  issued ;  and  that  they 
afterwards  made  a  settlement  with  Bownei  for  his  wife  and 
children's  share ;  but  they  deny  that  it  was  a  condition 
of  the  said  settlement,  or  that  it  was  agreed  at  the  time  by  these 
defendants  or  either  of  them  and  the  said  Bowne  or  any  one  else, 
that  they  would  give  Duncan  or  any  other  person  as  security  to 
the  complainant  in  this  suit  for  the  payment  of  her  share,  and 
that,  relying  on  the  said  promise,  the  said  Bowne  and  wife  agreed 
to  settle  the  said  suit,  and  withdraw  the  said  injunction ;  but 
they  say  that  Bowne,  being  an  attorney  at  law,  as  they  under- 
stand and  believe,  filed  the  said  bill  against  them ;  that  not 
wishing  to  be  involved  in  any  litigation,  they  agreed  to  settle 
with  BoVne.  That  by  the  will  thef  interest  only  of  his  wife's 
share  was  to  be  paid  to  her,  and  the  share  itself  was  to  be  secu- 
red by  these  defendants  for  her  children ;  that  although  no  set- 
tlement of  the  estate  had  been  made,  and  some  of  the  property 
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lemaiiied  ansold,  an  estimate  was  made  by  Bowne  of  his  wife's 
share,  and  he  made  the  amount  $554,  on  which  there  was  then 
due  for  interest  $44 ;  that  Bowne  being  entitled  to  this  interest, 
as  the  defendants  supposed,  they  gave  him  a  note  for  it,  which 
remains  unpaid,  and  which  they  expect  to  pay  when  it  becomes 
due  and  payable.  Bowne  then  pressed  to  have  the  principal 
paid  tP  him,  or  that  these  defendants  should  give  him  a  note  for 
the  amount  which  he  said  he  was  entitled  by  law  to  receive  and 
hold.  That  the  defendants  not  believing  that  Bowne  was  so  en- 
titled refused  to  settle  on  any  such  terms.  But  for  the  sake  of 
peace  it  was  finally  agreed  between  them  and  Bowne  that  they 
should  give  him  their  note  with  security  for  $554 ;  and  that  on  his 
receiving  the  money  he  should  give  ample  security  that  it  should 
be  paid  to  the  children  according  to  the  will  or  to  indemnify 
these  defendants.  That  accordingly  such  note  was  given  with 
A.  Duncan  as  security,  and  delivered  to  Bowne  ;  but  whether  it 
was  made  payable  to  him  as  guardian,  or  how  otherwise,  they  do 
not  recoUoct.  The  defendant  Hannah  says,  that  at  the  time  of 
this  settlement  Bowne  requested  of  her  that  the  executors  would 
give  him  a  memorandum  shewing  that  they  would  pay  the  com- 
plainant in  this  suit  the  share  that  should  appear  to  be  coming 
to  her  on  a  settlement  of  the  estate  in  the  Orphans'  Court ;  to 
which  this  defendant  assented,  and  thereupon  Bowne  drew  up  a 
paper  which  this  defendant  signed ;  that  the  defendant  Josiah 
was  not  present  at  the  time.  The  defendants  say  that  soon  af- 
terwards Bowne  requested  Josiah  and  the  other  executor  to  sign 
the  said  paper  and  give  Duncan  as  security  for  the  payment. 
That  thereupon  the  said  Josiah  said  he  knew  nothing  of  any  such 
agreement,  and  declared  he  would  not  sign  it.  They  aver  that 
such  paper  or  alleged  promise  had  nothing  to  do  with  the  settle- 
ment then  made  with  Bowne,  and  that  Bowne  did  not  make  a 
settlement  with  them  for  the  share  of  his  wife  and  children  on 
the  condition  or  with  the  agreement  that  they  would  at  the 
same  time  give  such  writing  and  security,  or  any  other,  for  the 
payment  of  the  share  of  the  complainant  in  this  suit ;  but  on 
the  contrary,  he  voluntarily  and  without  any  consideration  what- 
ever, endorsed  on  the  injunction  he  had  obtained,  or  a  copy 
thereof,  the  follo?ring  :—^'  I  hereby  agree  that  the  injunction  of 
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which  the  within  is  a  copy,  may  be  dissolved,  and  hereby  relin- 
quish all  opposition  to  the  selling  of  the  farm  by  the  within  ex- 
ecutors, and  consent  to  the  payment  to  them  of  the  purchase- 
money  by  Andrew  Duncan. 
Dated  Feb.  12, 1848.  W.  A.  BOWNE." 

The  defendant  Josiah,  answering  for  himself,  says  that  it  was 
not  till  after  the  notes  had  been  given  by  these  defendants  to 
Bowne  and  Bowne  had  receipted  the  injunction,  that  any  thing 
was  said  to  them  by  Bowne  about  giving  or  signing  any  paper  or 
giving  security  for  the  share  of  Sarah,  the  complainant ;  and  that 
on  his  mentioning  the  same  he,  Josiah,  was  surprised,  and  ut- 
terly refused  to  do  it.  And  the  defendant  Hannah,  answering 
for  herself,  says  that  when  she  signed  the  said  paper  there  was 
no  security  named  or  mentioned  in  it ;  but  she  observed  a  blank 
in  it  which  Bowne  afterwards  filled  up  by  inserting  the  name  of 
Andrew  Duncan  without  her  consent. 

The  defendants  say  that  when  Bowne  and  wife  filed  their 
said  bill  Sarah  was  at  the  residence  of  the  said  Bowne  in  Hights- 
town,  where  she  had  been  for  some  little  time,  and  they  verily 
believe  she  has  remained  there  since  by  the  advice  of  Bowne,  and 
that  the  bill  filed  in  the  name  of  the^said  Sarah  has  been  filed  by 
the  instigation  of  Bowne,  and'not  of  the  said  Sarah.  That  Wm. 
McMickle,  who  appears  in  the  said  bill  as  the  next  friend  of  the 
said  Sarah,  is  a  single  man,  of  no  visible  property,  and  compar- 
atively a  stranger  to  these  defendants,  and  who  can  have  but 
little  if  any  knowledge  of  the  afiairs  of  the  said  estate.  And 
the  defendants  believe  that  this  suit  has  been  instituted  for  the 
purpose  of  inducing  them  to  make  some  settlement  with  Bowne 
or  McMickle  of  the  share  of  the  said  Sarah,  and  to  pay  or  se- 
cure to  them  or  one  of  them,  or  to  her,  more  than  she  can  be 
justly  entitled  to  under  the  will. 

The  defendant  Hannah  says  that  with  the  view  of  effecting 
such  purpose,  as  she  believes,  shortly  after  this  suit  was  insti- 
tuted and  the  injunction  served,  Bowne  and  McMickle  came  to 
the  house  of  these  defendants,  and  while  there  Bowne  requested 
her  to  sign  a  paper  which  McMickle  had,  whereby  she  would 
agree  to  pay  |504  as  and  for  Sarah's  share,  which  she  refused.to 
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do ;  not  being  willing  that  the  property  of  her  daughter  should 
be  committed  to  their  keeping,  and  believing  that  the  said  sum 
was  more  than  she  was  entitled  to. 

The  defendants  say  they  are  perfectly  willing  that  an  account 
should  be  taken  of  all  the  assets  that  have  come  to  their  hands, 
and  for  which  they  may  be  in  any  way  responsible,  and  to  pay 
the  balance,  if  any,  as  the  court  shall  direct ;  but  until  the 
money  shall  be  received  from  Duncan  for  the  farm,  and  until  the 
said  building  lot  in  Cranberry  shall  be  sold,  it  would  be  imprac- 
ticable for  the  defendants  to  make  a  final  settlement ;  but  they 
are  willing  and  desirous  that  the  estate  shall  be  settled  under 
the  direc^n  of  this  court  as  soon  as  practicable. 

Duncan,  in  his  answer,  says  that  early  in  February  last  he 
contracted  with  the  said  executors  to  buy  the  said  farm,  for 
$4,700 1  #2,000  to  be  paid  this  spring,  and,  as  he  believes,  on 
the  Ist  of  May,  for  which  he  gave  his  note,  dated  February  8, 
1848,  which  he  is  now  prepared  to  pay  on  the  delivery  of  the 
property ;  the  remaining  $2,700  secured  by  bond  and  mortgage 
on  the  property,  of  the  same  date,  half  payable  in  one  year  and 
half  in  two  years,  with  interest  on  the  whole  from  April  1, 1848 ; 
and  the  said  executors  thereupon  conveyed  to  him  the  said  prop- 
erty- He  avers  that  he  gave  a  fair  and  valuable  consideration 
and  price  for  the  property,  and  expects  soon  to  take  possession 
of  it,  and  is  prepared  to  pay  the  amount  of  the  said  note  when- 
ever he  is  permitted  to  do  so  by  this  court,  and  to  pay  the  same 
as  the  court  may  direct. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injunction. 

P.  D.  Vroam  for  the  motion. 
W.  Hoisted  contra. 

Tb£  Chancellor.  I  do  not  think  that  any  such  misconduct 
in  the  executors,  or  ground  for  apprehending  waste  or 
loss  appears  in  this  case,  as  calls  upon  the  court  to  take  the  ad- 
ministration of  the  estate  out  of  their  hands*  Insolvency  alone 
wonld  not  be  sufficient. 

Injunction  dissolved. 
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James  M.  Blackwell,  Edward  A.  Whittemore  and  Wil- 
liam Cahart  v.  Andrew  Rankin,  George  H.  Lee  and 
others. 

The  quasi  lien  of  the  creditors  of  a  partnership  on  its  property,  as  against  creditors 
of  indiyidual  members  of  the  partnership,  gires  equity  Jurisdiction  for  the  purpose 
of  protecting  the  members  of  the  partnership. 

The  affidavit  required  by  the  statute  to  be  made  by  the  plaintiff,  on  his  taking  a 
judgment  by  confession  on  bond  and  warrant  of  attorney,  must  show  a  debt  exist- 
ing at  the  time  of  the  entry  of  the  judgment. 

A.  and  B.,  partners  in  trade,  confessed  a  judgment  to  C.  The  affidavit  of  C.  stated 
the  consideration  to  be,  in  part,  notes  of  A.  and  B.  endorsed  by  G.  and  not  due ;  in 
part,  notes  of  other  persons  given  to  A.  and  B.  and  endorsed  by  C.  and  not  due ; 
and  in  part,  notes  lent  by  C.  to  A.  and  B.  for  their  accommodation  and  not  due.  Ex- 
ecution was  issued  on  the  judjnnent  and  levied  on  all  the  property  of  the  partner- 
ship. On  bill  filed  by  D.,  a  creditor  without  judgment  of  the  partnership  of  A  and 
B„  C.  was  restrained  by  injunction  from  proceeding  to  a  sale  under  his  executioo. 
And  on  motion,  without  answer,  to  dissolve  the  injunction,  the  motion  was  de- 
nied. 

On  the  8th  of  April  1848,  Andrew  Rankin  and  George  H. 
Lee,  partners  in  trade  under  the  name  of  Rankin  and  Lee,  gave 
a  bond  and  a  warrant  of  attorney  to  confess  judgment  thereon, 
to  Wm.  Lee,  in  the  penal  sum  of  $20,000,  conditioned  for  the  pay- 
ment of  $10,663  ;  and  judgment  was  confessed  thereon  on  the  said 
8th  of  April  1848.  The  affidavit  required  by  the  statute,  made 
by  Wm.  Lee,  stated  the  true  consideration  of  the  bond  to  be  to 
secure  the  said  Wm.  Lee  for  certain  promissory  notes  which  he 
had  endorsed  for  Rankin  and  Lee,  as  follows  : 

Note  given  by  said  Wm.  Lee,  due  Apr.  24, 1848,  for  $175 
"    of  said  Wm.  Lee,  "    May  22, 1848,    "     390 


ii  u 

u  u 


"  June   7,1848,  "  300 

"  June  20, 1848,  "  490 

"  June  21, 1848,  "  480 

"  Aug.  22,1848,  "  1100 

"  Aug.  10,1848,  "  160 


On  bond  and  mortgage  executed  by  the  said  Wm.  Lee 
'  to  Saml.  Cook,  for  $1672,  given  upon  land  of  the 
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said  Wm.  Lee,  dated  May  29th,  1845,  payable  in 
one  year,  with  interest,  which  money  was  then  and 
there  lent  by  Saml.  Cook  to  Rankin  and  Lee,  inte- 
rest on  said  bond  being  paid  to  Nov.  1849, 
One  note  of  Alfred  Mead  endorsed  by  said  Wm.  Lee, 
dae  May  5th,  1848, 


a 


a 


a 


iC 


u 


u 


u 


iC 
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U 


U 
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a 
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Cb 
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u 
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6i 
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cc 


iC 


u 


iC 


1675 


One  note  of  Alfred  Mead 

due  May  5th,  1848, 
One  note  of  Alfred  Mead 

due  May  25th,  1848, 
One  note  of  Alfred  Mead 

due  July  28th,  1848, 
One  note  of  Rankin  and  Lee 

due  April  20th,  1848, 
One  note  of  Rankin  and  Lee 

due  May  30th,  1848, 
One  note  of  Rankin  and  Lee 

due  May  11th,  1848, 
One  note  of  Rankin  and  Lee 

due  May  2Tth,  1848, 
One  note  of  Rankin  and  Lee 

due  May  26th,  1848, 
One  note  of  Rankin  and  Lee 

due  June  30th,  1848, 
One  note  of  Rankin  and  Lee 

due  June  27th,  1848, 
One  note  of  Rankin  and  Lee 

due  July  30th,  1848, 
One  note  of  Rankin  and  Lee 

due  July  Ist,  1348, 
One  note  of  Rankin  and  Lee 

due  July  30th,  1848, 
One  joint  note  of  Andrew  Rankin,  Wm.  Lee,  Alfred 

and  George  H.  Lee,  to  Saml.  Cook,  for  $650,  with 

interest,  dated  Dec.  9th,  1845,  interest  paid  to  Dec. 

9th,  1847, 
Oiie  note  of  Andrew  Rankin  endorsed  by  Wm.  Lee, 

due  July  28th,  1848, 

10 


490 


500 


339  21 


125 


150 


600 


100 


550 


100 


600 


500 


100 


300 


475 


650 


296  69 
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^'  which  notes,  bond  and  mortgage  hath  been  assumed 
"  by  Wm.  Lee,  who  hath  agreed  with  Rankin  and 
"  Lee  to  pay  the  same  and  save  them  harmless." 

On  the  10th  of  April,  1848,  Rankin  and  Lee  confessed  judg- 
ment in  favor  of  Wm.  Rankin,  for  $2116,75.  The  affida^t 
states  the  consideration  to  be  four  notes  loaned  by  Wm.  Rankin 
to  Rankin  and  Lee ;  one  for  $500,  due  that  day ;  one  for  ^21- 
60,  due  June  10th,  1848  ;  one  for  $470  15,  due  June  16, 1848  y 
and  one  for  $56845,  due  July  7th,  1848. 

On  the  same  10th  of  April,  1848,^Rankin  and  Lee  confessed 
another  judgment  in  favor  of  Wm.  Rankin j  the  consideration  of 
which  is  stated  in  the  affidavit  to  be  an  endorsement  by  Wm. 
Rankin  of  Rankin  and  Lee's  note  for  their  accommodation,  due 
July  8tih,  1848,  for  $566  04. 

On  the  same  day,  April  10th,  1848,  Rankin  and  Lee  con- 
fessed a  judgment  to  Jonas  Wood  for  $832  95.  The  considera- 
tion stated  in  the  affidavit  is  his  said  Wood's  two  notes  to  Ran- 
kin  and  Lee,  for  their  accommodation ;  one  for  $373  21,  due 
May  18th,  1848,  given  for  the  accommodation  of  Rankin  and 
Lee ;  one  given  to  Rankin  and  Lee  for  their  accommodation,  for 
$496  23,  due  June  20th,  1848. 

On  the  same  10th  of  April,  1848,  Rankin  and  Lee  confessed 
a  judgment  to  Elias  Plum,  for  $795  51.  The  consideration  sta- 
ted in  the  affidavit  is  money  lent. 

On  the*  same  day  Andrew  Rankin  confessed  a  judgment  to 
Elias  Plum  for  $298  28.  The  consideration  stated  in  the  affi- 
davit is  Plum's  acceptance  of  A.  Rankin's  draft  for  $298  28, 
due  May  18th,  1848. 

On  the  same  day  Rankin  and  Lee  confessed  anotiier  judgment 
to  Wm.  Lee  for  $5000.  The  consideration  stated  in  the  affida- 
vit is  to  indemnify  Lee  against  loss  and  damage  by  reason  of  his 
hamg  endorsed  a  large  amount  of  business  paper,  notes  vtA 
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bills  of  exchange  of  the  said  Andrew  Rankin  and  George  H. 
Lee,  to  enable  them  to  get  their  bills  and  notes  discounted  and 
passed  away,  amounting  in  all  to  $17,898  44,  whereof  $3253  13 
is  past  due  and  has  not  been  paid. 

On  the  same  day  Rankin  aqd  Lee  confessed  another  judg- 
ment to  Wm.  Lee  for  $550  ;  the  consideration  for  which,  stated 
in  the  affidavit,  is  money  lent. 

On  the  same  day  Rankin  and  Lee  confessed  a  judgment  to 
Caroline  Hayden  for  $206 ;  the  consideration  for  which,  stated 
in  the  affidavit,  is  money  lent. 

On  the  same  day  George  H.  Lee  confessed  a  judgment'^to 
Caroline  Hayden  for  $143  25 ;  the  consideration  for  which,  sta^ 
ted  in  the  affidavit  is  money  lent,  loaned,  &c. 

Executions  were  issued  on  all  these  judgments,  and  the  sheriff, 
by  virtue  thereof,  levied  on  all  the  property  of  the  said  firm^of 
Rankin  and  Lee,  and  advertised  the  same  for  sale. 

In  this  state  of  things,  James  M.  Blackwell,  Edward]  A. 
Whittemore  and  William  Cahart,  partners  in  trade,  creditors  of 
the  firm  of  Rankin  and  Lee,  who  had  commenced  suit,  but 
had  not  obtained  judgment  for  their  demand,  exhibited  their  bill 
against  Andrew  Rankin,  George  H.  Lee,  William  Lee,  William 
Rankin,  Jonas  Wood,  Elias  Plum  and  Caroline  Hayden,  charg- 
ing combination  and  confederacy  to  defraud  the  complainants 
and  others,  the  bona  fide  creditors  of  the  said  firm  of  Rankin 
and  Lee,  and  to  take  into  their  hands  the  whole  of  the  property 
of  the  sud  firm ;  and  that  the  said  judgments  were  confessed 
fraudulently,  and  praying  that  they  may  be  decreed  to  be  void 
&c.;  and  praying  an  injunction  restraining  the  sale. 

The  injunction  prayed  was  allowed. 

A  motion  was  made,  without  answer,  to  dissolve  the  injunc- 
tion. 

J.  P.  Bradley  and  ^.  Whitehead  in  support  of  the  motion ;  they 
eited  2  John  Ch.  144 ;  20  John's  Rep.  296 ;  1  Harr.  Rep. 
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138,  268,  364 ;  16  John    Rep.  149j    4  Hoist.  Rep.  93 ;  1 
Greenh  Ch.  258  5  5  Hdst.  Rep.  348 ;  3  Green's  Rep.  373. 

L.  C.  Graver  and  C.  Parker  contra.  They  cited  Rev.  Stat. 
946,  sec.  5 ;  2  Hoist.  Rep.  168  ;  1  South.  Rep.  351 ;  1  HaUt. 
Rep.  93. 

The  Chancellor.  The  Statute,  Rev.  Stat.  946,  sec.  5,  en- 
acts, that  no  judgment  shall  be  entered  on  a  warrant  of  attorney 
to  confess  such  judgment,  unless  the  plaintiff  or  his  attorney 
shall  produce,  at  the  time  of  confessing  such  judgment,  an  affi- 
davit of  the  plaintiff,  his  attorney  or  agent  of  the  true  considera- 
tion of  the  instrument  of  writing  or  demand  for  which  the  said 
judgment  shall  be  confessed ;  which  affidavit  shall  set  forth,  that 
the  debt  or  demand  for  which  the  judgment  shall  be  confessed  is 
justly  and  honestly  due  and  owing  to  the  person  or  persons  to 
whom  the  judgment  is  confessed,  and  that  the  said  judgment  is 
not  confessed  to  answer  any  fraudulent  intent  or  purpose,  or  to 
protect  the  property  of  the  defendant  from  his  other  creditors. 

A  number  of  cases  have  been  before  our  courts  in  which  the 
language  and  effect  of  this  statute  have  been  considered. 

In  the  case  of  Scudder  v.  Scudder  and  Coryell,  5  Hoist.  Rep. 
340,  one  objection  to  the  affidavit  was  that  it  was  made  a  day 
before  the  bond  on  which  the  judgment  was  confessed  became 
payable,  and  was  therefore  prematurely  made  ;  the  statute  requi- 
ring the  affidavit  to  set  forth  that  the  debt  for  which  the  judgment 
is  confessed  is  justly  due  and  owing.  The  objection  was  not  that 
the  debt  for  which  the  bond  and  warrant  to  confess  judgment 
were  given  was  not  due,  but  that  the  affidavit  to  authorize  judg- 
ment to  be  entered  for  the  debt  so  due,  was  made  the  day  before 
the  bond  on  which  judgment  was  to  be  confessed  for  the  debt  so 
due  was  payable.  The  bond  was  payable  one  day  afterdate,  and, 
by  oversight,  the  affidavit  of  the  preexisting  debt,  and  of  its  being 
due,  was  made  the  same  day  the  bond  and  warrant  of  attorney  to 
confess  judgment  thereon  were  given.  In  reference  to  this  objec- 
tion, Ch.  J.  EiDing  said,  the  design  of  the  statute  was  simply  to 
prevent  the  entering  up  of  judgments  where  no  indebtedness  ex- 
isted really  and  in  good  faith,  and  to  defeat  fraudulent  purposes ; 
and  that  the  making  the  affidavit  oae  day  before  the  bond  became 


1848.]  BLACKWELL   Ct  al.  V.  RANKIN  &  LEE.  157 

payable  tends  to  no  such  evil  as  to  vitiate  the  judgment.    He 
said,  farther^  that  the  word  '^  due  "  sometimes  means  debitum  in 
presenti  solvendum  in  ftUuro^  and  sometimes  that  the  day  of 
payment  has  passed ;  and  that  it  appears  to  have  been  used  in 
the  former  sense,  as  it  is  connected  with  a  word  of  like  signifi- 
eatloo,  the  words  being  ^^  due  and  owing."    He  also  said,  in  ref- 
erence to  this  objection,  that  the  statute  provided  that  no  such 
judgment  should  be  reversed  for  defect  of  form  in  the  entry 
thereof.    Just.  Ford  said  it  was  a  defect  of  form  only  of  which 
third  persons  could  not  take  advantage ;  but  that  courts  allowed 
judgments  to  be  impeached  for  fraud  or  covin,  on  the  application 
of  creditors,  and  have  exercised  an  equitable  power,  immemori- 
ally,  to  inquire  into  them  for  these  causes,  and  to  set  them 
aside ;  for  fraud  and  covin  will  vitiate  every  kind  of  act ;  and 
fraudulent  judgments  are  made  as  void  against  creditors  as 
fraudulent  conveyances.    The  motion  to  set  aside  the  judgment 
was  denied ;  but  leave  was  given  to  move  for  a  feigned  issue  to 
try  the  question  of  fraud.   The  application  to  set  aside  the  judg- 
ment was  by  judgment  creditors. 

The  case  of  Warvnch  against  Matlock^  in  the  Supreme  Court, 
2  Halst.  Rep.  165,  was  this  :  a  bond  was  given,  dated  Jany.  22, 
1821,  in  the  penal  sum  of  $2,800,  conditioned  for  the  payment 
of  $1,400  in  three  years,  with  interest  annually,  with  a  warrant 
of  attorney  to  confess  judgment  thereon.  In  May  1823,  judg- 
ment wa.«3  entered,  by  virtue  of  the  warrant,  for  the  penalty,  the 
annual  interest  not  being  paid.  The  affidavit  stated  that  the 
true  consideration  of  the  bond  was  for  land  sold,  and  that  the 
debt  was  justly  due  and  owing.  A  motion  was  made  to  set  aside 
the  judgment,  on  the  ground  that  the  debt  was  not  due  and  ow- 
ing. It  was  answered,  that  on  the  non-payment  of  the  interest 
the  penalty  of  the  bond  was  forfeited ;  that  the  debt  then  be- 
came due,  and  judgment  might  be  entered  for  the  penalty ;  that 
though  judgment  had  been  entered  for  the  penalty^  execution  had 
been  issued  for  the  interest  only.  The  judgment  was  sustained. 
The  application  to  set  aside  the  judgment  was  made  by  a  pur- 
chaser of  the  land  from  the  obligor,  which  would  be  bound  by  the 
judgment. 

In  Reed  agamst  BainbridgBj  in  the  Supreme  Court,  1  S<mth. 
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Rep.  351,  Bainbridge,  on  the  12tli  of  Feb,  1814,  gave  to  Reed 
a  bond  and  a  warrant  of  attorney  to  confess  judgment  thereon. 
On  the  14th  of  Feb.,  1814,  Reed,  by  endorsement  under  seal, 
assigned  the  bond  to  Thorn.  On  the  18th  of  Feb.,  1814,  judg- 
ment was  entered  on  the  bond,  by  yirtue  of  the  warrant  of  at- 
torney, in  the  name  of  Reed.  In  April,  1814,  one  Schenck 
agreed  with  Bainbridge  to  buy  bis  farm,  and  took  possession  of 
it ;  and  on  the  9th  of  May,  1814,  received  a  deed  for  it  and  paid 
the  consideration  money.  A  motion  was  made  on  behalf  of 
Schenck  to  set  aside  the  judgment  and  execution,  on  two 
grounds  :  first,  because  the  judgment  was  irregularly  entered : 
second,  that  there  was  fraud  in  the  bond  and  warrant  and  judg- 
ment.   The  judgment  was  set  aside. 

In  Milnor  v.  Milnor,  4  Halst.  Rep.  93,  judgment  on  bond 
and  warrant  had  been  entered  Feb.  16th,  1827,  against  John 
Milnor,  who  had  died  insolvent  three  days  before.  The  judg- 
ment was  set  aside  on  motion  in  behalf  of  McNeely,  a  creditor 
of  J.  Milnor,  who  had  not  obtained  judgment.  The  Court  said 
that  McNeely  was  admitted,  in  the  state  of  the  case,  to  be  a 
creditor ;  and  that  he  was  directly  affected  by  the  judgment. 

In  Latham  v.  Lawrence^  6  Halst.  322,  decided  in  1830,  die 
judgment  was  entered  on  a  bond  and  warrant,  dated  July  7th, 
1827.  The  affidavit  stated  that  the  true  consideration  of  the 
bond  was  a  note,  dated  October  18th,  1823,  for  $120,  payable 
to  Latham  six  months  after  date,  with  interest ;  another  note, 
dated  April  2nd,  1825,  for  $90,  payable  to  Latham  four  months 
after  date,  with  interest ;  both  of  which  notes  were  drawn  by 
the  said  Lawrence ;  and  also  for  a  book  account  against  the  said 
Lawrence,  amounting  to  $128  54 ;  and  that  the  debt  for  which 
the  judgment  is  confessed  is  justly  due  and  owing ;  and  that 
the  judgment  is  not  confessed  to  answer  any  fraudulent  pur- 
pose, or  to  protect  the  property  of  the  defendant  from  his 
creditors. 

On  motion  of  judgment  creditors  of  Lawrence,  the  judgment 
was  set  aside  for  defective  affidavit. 

Ch.  Just.  Ewing  said  the  affidavit  kept  the  word  of  promise 
to  the  ear,  but  broke  it  to  the  hope. 

In  Hoyt  V.  Hoyt^  1  Harr.  Rep.  139,  decided  in  1837,  it  ap- 
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peared  that  a  part  of  the  consideratiou  was  the  plaintiff's  prom- 
isfiory  note  adyanced  to  the  defendant,  to  be  used,  and  which 
iras  actoally  appropriated  in  payment  for  certain  chattels  by 
him  bought,  and  agreed  beforehand  to  be  paid  for,  in  part,  in  this 
way.  The  consideration  stated  in  the  affidavit  was  money  lent. 
Justice  Ryerson  said  the  question  was,  whether  the  advance  of 
a  promissory  note  payable  at  a  future  day  was  equivalent  to  an 
advance  of  cash,  and  to  be  treated  as  such  in  law  proceedings* 
He  said  that  if  an  advance  of  a  note  may  be  treated  as  an  ad- 
vance of  cash,  the  money  may  be  considered  as  justly  due,  if  by 
the  contract  of  parties  it  was  made  due  and  payable  on  demand. 
That  he  saw  no  objection  to  giving  a  judgment  to  a  party  in 
payment  of  his  negotiable  paper  not  yet  arrived  at  maturity. 
This  remark  must  be  taken  as  being  made  with  reference  to  the 
facts  of  the  case,  and  as  meaning  if  it  be  shown  that  the  paper 
was  given  to  a  third  person  for  something  received  by  the  de- 
fendant in  the  judgment.  It  cannot  mean  that  A  may  borrow 
B's  note  and  keep  it  himself,  and  confess  a  judgment  to  B  for 
the  amount  dF  it.  If  that  could  be  done  the  Statute  might  as 
well  be  repealed. 

He  said  he  was  not  entirely  satisfied  with  the  result  to  which 
he  had  arrived. 

Ch.  /.  Homblawer  overcomes  the  difficulty  in  his  own  mind 
by  saying  that  it  was  admitted  that  the  understanding  and  agree- 
ment of  all  the  parties  was  that  the  plaintiff  was  to  pay,  as  he 
has  paid,  the  debt  for  which  the- note  was  given.  But  the  valid- 
ity of  the  judgment,  or  the  sufficiency  of  the  affidavit  at  the  time 
the  judgment  was  entered,  cannot  depend  upon  whether  the 
plaintiff  afterwards  pays  the  note  or  not.  He  may  not  pay  it, 
or  he  may  pay  it  out  of  the  very  money  which  he  raises  by  the  sale, 
under  the  judgment,  of  the  defendant's  property ;  in  which  case 
the  money  was  never  at  any  time  due  him.  Suppose  he  becomes 
insolvent  and  fails  to  pay  his  note,  shall  the  defendant  in  judg- 
ment pay  it  twice  ?  The  Legislature  never  contemplated  leav- 
ing the  door  open  to  such  hazards,  and  to  the  frauds  which 
would  result  from  the  latitude  some  seem  disposed  to  take  with 
*  the  language  of  the  statute. 

This  case  decides^  and  with  great  hesitation,  that  if  A  gives 
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his  note  to  B,  and  B  endorses  it  to  another  and  gets  goods  for  it, 
he  may  confess  a  judgment  to  A  for  the  amount  of  it  before  it 
becomes  due  and  payable  by  A. 

But  the  case  of  a  judgment  confessed  by  A  to  B,  to-day, 
because  B  has  endorsed  A's  note,  payable  three  or  six  months 
hence,  is  a  very  different  case. 

It  is  an  abuse  of  language  to  say  that  because  I  endorse  your 
note  to-day,  payable  three  months  hence,  to  be  used  by  you, 
you  are  indebted  to  me  to-day  for  the  amount  of  it ;  and  that  it 
is  a  debt  due  and  owing  to  me  to-day. 

No  such  idea  was  ever  entertained  by  the  'courts ;  it  would 
encourage  all  manner  of  device  to  cheat  the  plain  design  of  the 
statute. 

This  review  of  the  decisions  in  our  Supreme  Court  on  this 
statute  shows  that  the  affidavit  must  make  out  a  debt  existing 
at  the  time  of  the  confession  of  the  judgment ;  and  that  if  the 
facts  stated  in  the  affidavit  show  that  there  was  no  existing  debt, 
the  allegation  in  the  affidavit  that  the  debt  is  due  and  owing 
amounts  to  nothing.  And  indeed  the  object  of  the  statute  could 
not  be  attained  if  the  plaintiff's  opinion  that  the  facts  sworn  to 
make  him  a  creditor  in  preserUi  was  suffered  to  sustain  the  judg- 
ment. 

Next,  on  whose  application  may  a  judgment  confessed  and  en- 
tered without  the  proper  affidavit  be  set  aside  ? 

One  of  the  judgments  in  this  case  is  confessed  by  Andrew 
Rankin,  one  of  the  firm,  for  his  individual  debt,  to  Elias  Plum. 
Another  is  confessed  by  George  H.  Lee,  the  other  partner,  for 
his  individual  debt,  to  Caroline  Hayden.  And  executions  on 
these  debts  have  been  levied  on  the  property  of  the  firm. 

In  Moody  against  ^.  and  H.  Payne^  2  John.  Chan.  Rep.  588, 
9,  a  bill  was  filed  for  an  account  of  the  partnership  concern,  after 
a  dissolution,  stating  a  number  of  existing  debts  against  the  part- 
nership, and  its  insolvency ;  and  to  enjoin  a  sale  at  law  under  a 
judgment  confessed  by  one  of  the  partners  for  his  separate  debt, 
due  the  other  partners,  and  under  which  judgment  partnership 
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property  had  been  seized.  The  injunction  was  allowed.  The 
answer  denied  the  insolvency,  and  some  of  the  partnership  dehts^ 
and  admitted  others.  On  motion  to  dissolve  Chancellor  Kent 
dissolved  the  injnnction.  He  says,  that  the  execution  at  law 
only  takes  the  interest  of  the  partner  who  is  sued,  subject  .to  the 
partnership  debts ;  that  there  are  di£Sculties  in  selling'such  an 
uncertain  interest  before  it  is  ascertained,  by  taking  the  accounts 
in  this  court,  what  is  the  interest  to  be  sold.  That  Lord  Eldon 
felt  the  weight  of  that  difficulty,  &c.;  and  that  he  did  not  know 
that  this  court  had  ever  undertaken  to  stop  an  execution  at  law 
'  in  such  a  case,  &c.  That  the  cases  referred  to  by  Maddock  do 
not  warrant  the  conclusion  that  chancery  stops  such  executions 
by  injunction.  That  courts  of  law  are  in  the  constant  practice 
of  awarding  executions  in  such  cases ;  and  that  chancery  does 
not,  ordinarily,  and  upon  such  general  grounds,  enjoin  the  sale 
at  law. 

Justice  Story,  in  1  Siory^s  Eq.  Sec.  678,  refers  to  this  decis- 
ion, and  dissents  from  it.  He  says  that  the  reasons  given  by 
Chancellor  Kent  do  not  seem  a  sufficient  ground  on  which  such 
an  injunction  is  to  be  denied.  That  if  the  debtor  partner,  on  a 
final  adjustment  of  the  accounts,  will  have  no  interest  in  the 
partnership  funds,  and  the  other  partners  have  a  lien  upon  the 
funds,  not  only  for  the  debts  of  the  partnership,  but  for  the  bal- 
ance ultimately  due  to  them,  a  sale  may  most  materially  affect 
their  rights ;  for  it  may  be  extremely  difficult  to  follow  the  prop- 
erty into  the  hands  of  the  various  vendees ;  and  their  lien  may 
perhaps  be  displaced,  or  other  equities  arise  by  intermediate 
hanafide  sales  of  the  property  by  the  vendees,  to  other  purcha- 
sers without  notice ;  and  the  partners  may  have  to  sustain  all 
the  chances  of  any  supervening  insolvencies  of  the  immediate 
vendees.  That,  to  prevent  multiplicity  of  suits,  and  unpardon- 
able mischiefs,  and  to  insure  an  unquestionable  lien  (the  lien  he 
has  before  spoken  of  for  the  debts  of  the  partnership),  it  would 
seem  perfectly  proper,  in  a  case  of  this  kind,  to  restrain  the  sale. 
And  this,  he  says,  seems,  notwithstanding  the  doubts  suggested 
by  Chancellor  Kent,  to  be  the  true  result  of  the  English  decis- 
ions on  the  subject,  wliich  do  not  distinguish  between  the  case  of 
an  assignee  of  a  partner  and  that  of  an  executor  or  administra- 
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tor  of  a  partner  or  of  a  sheriff,  (meaning  under  a  judgment 
against  a  partner ;  and  the  vendee  at  the  sheriff's  sale  would 
be  nothing  more  than  an  assignee  of  the  partner,)  or  of  an  as- 
signee in  bankruptcy. 

These  yiews  are  rerj  persuasive ;  and  are  well  calculated  to 
remove  doubts,  even  in  the  case  presented  in  Moody  v.  Payne* 

But  in  that  case  the  insolvency  of  the  partnership  was  denied 
by  the  answer.  In  this  case  it  must  be  taken  as  admitted ;  no 
answer  having  been  put  in.  In  this  case,  then,  it  is  not  a  per- 
adventure,  but  it  is  certain  that  neither  has  any  interest  in  the 
partnership  funds.  And  yet  each  partner  has  confessed  a  judg-  * 
ment  for  his  separate  debt ;  and  executions  thereon  have  been 
levied  on  the  partnership  property.  I  cannot  doubt  that  in  auch 
a  case  Chancellor  Kent  Would  have  retained  the  injunction. 

In  2  Story^s  Eq.  Sec.  1253,  it  is  said,  that  the  partnership 
property  is  deemed  a  trust  fund,  primarily  to  be  applied  to  the 
discharge  of  the  partnership  debts.  That  a  long  series  of  au- 
thorities has  established  this  equity  of  the  joint  creditors,  to  be 
worked  out  through  the  medium  of  the  partners ;  that  is  to  say, 
the  partners  have  a  right,  inter  se^  to  have  the  partnership  prop- 
erty first  applied  to  the  discharge  of  the  partnership  debts,  and 
no  partner  has  a  right  except  to  his  own  share  of  the  residue ; 
and  the  joint  creditors  are,  in  case  of  insolvency,  substituted  in 
equity  to  the  rights  of  the  partners,  as  being  the  ultimate  cestuis 
que  tnist  of  the  fund  to  the  extent  of  the  joint  debts.  That  the 
creditors,  indeed,  have  no  lien ;  but  they  have  something  ap- 
proaching to  a  lien ;  that  is,  they  have  a  right  to  sue  at  law  and 
by  judgment  and  execution  to  obtain  possession  of  the  property ; 
and  in'equity  they  have  a  right  to  follow  it  as  a  trust,  into  the 
possession  of  all  persons  who  have  not  a  superior  title.  But  in 
the  mean  time  the  creditors  cannot  prevent  the  partners  from 
transferring  it  by  a  bona  fide  alienation. 

See,  also,  1  Story^s  Eq.  Sec*  675. 

In  the  case  of  a  judgment  and  execution  against  one  partner 
for  his  individual  debt,  a  levy  can  be  made  only  on  his  interest, 
if  any,  in  the  partnership  property,  after  the  payment  of  the 
partfiership  debts.  The  sale  does  not  transfer  any  part  of  the 
joint  property  so  as  to  entitle  the  purchaser  to  take  it  away,  but 
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the  pnrchaeer  becomes  only  a  tenant  in  common  with  the  other 
partner.  1  Story^s  Eq.  Sec.  677.  In  an  ordinary  case,  there- 
fore, the  sale  by  the  sheriff  might  work  no  injury  to  the  credi- 
tors of  the  partnership.  Bat  when  each  partner  confesses  a 
judgment,  and  executions  are  issued  and  levied  on  all  the  inte- 
rest of  each  partner  in  the  partnership  goods,  and  the  partner- 
ship goods  themselves  are  advertised  to  be  sold,  not  the  interest 
of  the  respective  partners  therein  after  paying  the  debts  of  the 
firm,  it  is  manifest  that  the  intention  is  that  the  goods  shall  be 
delivered  to  the  purchasers ;  and  it  being  a  case  where  the  firm 
itself  is  insolvent,  it  is  manifest  that  the  interest  of  the.credi- 
tors  of  the  firm  will  be  sacrificed ;  and  there  being  no  partner 
left  to  represent  the  interest  of  the  partnership  creditors  throu^ 
whom  they  can  assert  their  interests,  it  seems  to  me  an  eztraor- 
inary  proposition  that  the  creditors  of  the  partnership  have  no 
means,  and  the  courts  no  power  to  prevent  such  a  sacrifice. 
1  Barbour y  480. 

The  aflidavit  of  the  consideration  of  the  judgment  of  April  8, 
1848,  for  the  penal  sum  of  $20,000,  in  favor  of  Wm.  Lee 
agiinst  Andrew  Rankin  and  George  H.  Lee,  states  the  conside- 
ration to  be  ^^  to  secure  certain  promissory  notes  which  the  said 
Wm.  Lee  had  endorsed  for  the  accommodation  of  Rankin  and 
Lee,  as  follow6 ;"  and  then  states,  first,  certain  notes  ^'  given  by 
the  said  Lee ;  next,  a  bond  and  mortgage  executed  by  the  said 
Wm.  Lee  to  Saml.  Cook,  for  $1675,  given  upon  land  of  t^e  said 
Wm.  Lee,  dated  May  29, 1845,  which  money  was  then  and  there 
lent  by  Sand.  Cook  to  Rankin  and  Lee,  $1675  00 

And,  after  stating  other  matters,  states  one  joint  note 
of  Andrew  Rankin,  Wm.  Lee,  Alfred  and  George  H. 
Lee,  to  Saml.  Cook,  for  $650  00,  dated  Dec.  9, 1845,     650  00 

The  bill  states  that  in  May  and  Dec,  1845,  when  the  said 
bond  and  mortgage,  and  the  said  joint  note  above  mentionefl 
were  ^ven  to  Saml.  Cook,  the  firm  of  Rankin  and  Lee  consisted 
of  the  said  Andrew  Rankin  and  William  Lee  himself.  •  .  . 
If  this  be  true,  and  for  the  present  inquiry  I  must  take  it  to  be 
true,  there  is  nothing  in  the  case  to  show  how  the  present  firqi 
of  Rankin  and  Lee,  (composed  of  Andrew  Rankin  and  George 
H.  Lee),  is  liable  for  these  sums  of  $1675  and  $650. 
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If  it  be  said  that  George  H.  Lee,  of  the  last  firm  of  Rankin 
and  Lee,  also  signed  the  bond  and  warrant  to  confess  this  judg- 
ment, it  may  be  answered  that  if  he  knew  that  these  matters 
were  to  be  included  in  the  judgment,  it  presents  a  very  suspi^ 
cious  state  of  things ;  and  among  the  surmises  that  might  be 
made  in  reference  to  it,  perhaps  not  the  least  probable  is,  that 
though  this  young  man,  the  son  of  Wm.  Lee,  became  nominally 
the  partner,  instead  of  his  father's  naipe  being  continued,  yet 
that  the  father  was  really,  and  so  far  as  capital  was  concerned, 
the  partner ;  and  if  so,  the  whole  matter  of  these  judgments 
confessed  to  Wm.  Lee  is  an  attempt  to  withdraw  his  capital, 
perhaps  the  only  capital  on  which  the  partnership  business  was 
done,  from  responsibility  for  the  partnership  debts.  It  may  be 
further  remarked,  that  if  Greorge  H.  Lee-  was  really  as  well  as 
nominally  the  partner,  and  if  he  knew  and  consented  that  these 
matters  should  be  included  in  the  judgment  to  Wm.  Lee,  it  could 
only  be  with  some  ulterior  and  fraudulent  design.  I  cannot 
consider  a  judgment  for  this  part  of  the  consideration  stated  as 
standing  on  any  better  ground  than  a  judgment  confessed  by  one 
partner  for  his  separate  debt. 

*  Another  item  of  the  consideration  of  this  judgment  as  stated, 
is  Andrew  Rankin's  note  endorsed  by  Wm.  Lee,  due  July  28, 
1848,  for $396  69 

This  is  subject  to  the  same  remarks,  and  must  also  be  consid- 
ered as  a  judgment  for  the  separate  debt  of  Andrew  Rankin. 

Then  there  is  a  judgment  confessed  by  Andrew  Rankin  and 
Geo.  H.  Lee,  partners,  to  Wm.  Lee,  a  part  of  the  consideration 
of  which  is,  "  notes  given  by  Wm.  Lee,"  none  of  which  was 

due,  $3085  00 

Another  part,  business  paper  of  Alfred  Mead,  a  good 

man,  as  the  bill  states,  endorsed  by  Wm.  Lee,  and 

not  due,  1460  00 

Another  part,  notes  of  Rankin  and  Lee,  endorsed  by 

Wm.  Lee,  and  not  due,  3475  00 

And  the  other  part  of  the  consideration  stated  is,  at 

best,  the  separate  debt  of  Andrew  Rankin  2721  69 

And  a  judgment  confessed  by  Andrew  Rankin  alone, 

and  of  course  for  his  separate  debt,  for  298  28 
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And  a  jadgment  confessed  by  George  H.  Lee  alone, 
and  of  coarse  for  his  separate  debt,  for  143  25 

The  quasi  lien  of  the  creditors  of  a  partnership  on  its  prop- 
erty, as  against  creditors  of  individual  members  of  the  partner- 
ship, gives  this  court  jurisdiction  for  the  purpose  of  protecting 
the  creditors  of  the  partnership. 

Slorjff  supra,  1  Barbour,  480. 

Tbe  judgment  in  favor  of  Lee,  if  bad  in  part,  would,  at  law 
be  set  aside  altogether. 

This  court  is  not  called  upon  to  divide  it,  and  let  it  stand  for 
part,  and  let  a  sale  be  made  under  it  in  part ;  but  might,  in  the 
progress  of  matters  in  this  court,  deal  with  its  different  parts 
according  to  equity. 

Oil  the  same  day,  another  judgment  was  confessed  by  Ran- 
kin and  Lee  to  Wm.  Lee,  for  $5000,  the  consideration  for 
which,  as  stated  in  the  affidavit,  is  to  indemnify  him  against  loss 
and  damage  by  reason  of  his  having  endorsed  a  large  amount  of 
business  paper,  notes  and  bills  of  exchange  of  the  said  Andrew 
Rankin  and  George  H.  Lee,  to  enable  them  to  get  their  bills 
and  notes  discounted  and  passed  away,  amounting  in  all  to  $17- 
398  44,  whereof  $3,253  13  is  past  due,  and  has  not  been  paid. 

This,  as  I  understand  it,  is  for  business  paper  made  by  other 
persons,  payable  to  Qankin  and  Lee,  and  on  which  Wm.  Lee  en- 
dorsed his  natne  to  aid  them  in  getting  the  paper  discounted. 
And  on  this  state  of  things,  and  without  having  paid  $1,  he  makes 
affidavit  that  $5000  is  due  to  him.  It  does  not  even  appear  that 
any  of  the  paper  was  discounted ;  and  if  it  was,  and  if  he  had 
been  fixed  as  endorser,  the  makers  of  the  notes,  who  may  be  all 
good,  for  aught  that  appears,  would,  on  his  paying  the  paper,  be 
liable  to  him.  It  cannot  be  expected  that  the  court  will  permit 
Mr.  Lee  to  proceed  on  such  a  judgment  as  this  to  withdraw  the 
partnership  property  from  the  partnership  creditors. 

It  seems  clear  to  me  that  the  intention  of  the  parties  to  these 
proceedings  has  been  to  effect,  by  means  of  judgments,  an  assign- 
ment of  all  the  partnership  property,  to  the  exclusion  of  the 
partnership  creditors.    Such  an  assignment  is  void,  by  statute. 

The  injunction  will  be  dissolved  as  to  the  judgment  and  exe- 
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cntion  of  Elias  Plum  against  Rankin  &  Lee,  for  $795  51 ;  and 
as  to  the  judgment  and  execution  of  Caroline  Hayden  agunst 
Rankin  &  Lee  for  $206 ;  and  as  to  the  sale  of  the  separate  prop- 
erty of  Andrew  Rankin  under  the  judgment  and  execution  of 
Elias  Plum  against  them ;  and  as  to  the  sale  of  the  separate 
property  of  George  H.  Lee  under  the  judgment  and  execution 
of  Caroline  Hayden  against  him.  As  to  all  the  other  judg- 
ments and  executions,  the  motion  to  dissolve  the  injunction  is 
denied. 
Order  accordingly. 
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Peter  M.  Ryerson  v.  James  Bookman  and  others. 

On  a  foreekMim  bill,  a  general  decree  for  the  sale  of  all  the  mortgaged  premises  had 
been  taken,  and  a^./a.  for  sale  issned  thereon ;  and  the  Sheriff  had  struck  off  the 
whole  propertj  at  one  bidding,  for  $15,000.  Before  a  deed  was  giTcn  by  the  Sheriff^ 
the  defendant  in  the  decree  and  execution  filed  a  bill,  stating  that  the  property  was 
worth  160,000,  and  consisted  of  distinct  tracts ;  and,  also,  that  a  mistake  had  been 
made  in  the  newspaper  adfertisement  by  which  the  descriptions  of  the  different 
tracts  were  erroneously  given  ;  and  prayed  an  order  directing  the  Sheriff  not  tc^de- 
Uirer  the  deed.  The  order  was  granted;  and  the  sale  was  subsequently  set  aside, 
and  an  order  made  that  the  property  be  sold  in  parcels,  if  the  defendant  in  the  de- 
cree and  ezeentton  so  requested. 

The  billj  filed  October  1847,  states  that  on  the  10th  of  August 
1889,  James  Boorman,  John  Johnson,  Daniel  Ayres  and  Adam 
Norrie  transferred  to  Peter  M.  Ryerson,  the  complainant, 
$17,500  of  the  stock  of  the  North  American  Trust  &  Banking 
Co.,/ of  New  York,  at  par  value  ;  that  the  complainant  then  gave 
them  a  bond  and  mortgage  to  secure  the  said  sum  and  interest ; 
and  that,  on  the  21st  October  1839,  they  transferred  to  the  com- 
phunant  $5,000  more  of  the  said  stock,  at  par  value,  and  the 
complainant  then  gave  them  another  bond  and  mortgage  to  se- 
cure the  last  mentioned  sum  with  interest ;  both  mortgages  cov- 
ering nearly  the  same  property. 

That  the  said  Boorman,  Johnson,  Ayres  and  Norrie,  on  the 
Ist  of  July  1844,  filed  their  bill  to  foreclose  the  said  two  mort- 
gages ;  that  the  complainant  thereupon  employed  counsel  to  de- 
fend the  said  suit,  being  advised  and  believing  that  he  had  a 
good  defense,  and  that  the  said  bonds  and  mortgages  were  in- 
valid ;  that  while  said  suit  was  pending  he  entered  into  negotia- 
tion with  the  said  complainants  therein  to  settle  the  said  difficul- 
tiea  in  an  amicable  manner ;  that,  pending  these  negotiations,  he 
delayed  putting  in  his  answer  to  the  said  bill  in  consequence  of 
this  negotiation,  and  that  he  was  surprised  by  hearing  that  a 
decree  had  been  taken  in  said  suit  by  default,  on  the  2d  day  of 
April  1845,  for  $27,727  24,  that  being  the  full  amount  of  the 
said  principal  and  interest  on  the  said  two  bonds  and  mortgages^ 
and  that  execution  had  been  issued  on  the  said  decree. 
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That  he  thereupon,  shortly  afterwards,  saw  Mr.  James  Boor- 
man,  one  of  the  said  complainants,  who  in  consideration  of  the 
premises  agreed,  on  the  part  of  the  said  complainants,  with  him, 
Ryerson,  to  the  purport  and  effect  following,  that  is  to  say :  that 
the  whole  claim  of  the  complainants  should  be  reduced  to  $20,- 
000 ;  that  this  sum  should  be  paid  in  instalments  as  follows :  on 
the  Ist  of  July  1846,  $1,000  and  the  interest  on  $20,000  for 
six  months  ;  on  the  Ist  January  1847,  $1,000  and  the  interest 
on  the  balance  of  the  $20,000  remaining  unpaid ;  on  the  Ist  of 
July  1847,  $1,000  and  the  interest  on  such  balance  ;  on  the  Ist 
of  *January  1848,  $500  and  interest  on  such  balance  ;  on  the  Isfc 
of  July  1848,  $500  iind  interest  on  such  balance  ;  on  the  1st  of 
January  1849,  $500  with  interest  on  such  balance ;  on  the  1st  of 
July  1849,  $500  with  interest  on  such  balance  ;  which  woiild 
then  reduce  the  amount  to  $15,000 ;  and  that  this  last  sum 
should,  upon  payment  of  the  interest  thereon  semi-annually,  re- 
main as  a  permanent  debt  during  the  life-time  of  the  said  Boor- 
man,  if  he,  Ryerson,  should  desire  it ;  and  that  he,  Ryerson, 
should  pay  the  costs  of  the  said  suit  and  a  counsel  fee  of  $20  to 
the  solicitor  of  the  said  complainants  in  their  said  suit,  and  the 
costs  of  the  Sheriff  who  had  the  said  execution. 

That  the  said  Boorman  then  reduced  the  said  agreement  to 
writing,  by  addressing  a  letter  which  he  then  wrote  in  his,  Ryer- 
son's,  presence,  to  Mr.  Ogden,  the  solicitor  of  the  complainants 
in  their  said  cause,  stating  the  substance  of  the  said  agreement, 
except  that  part  relating  to  the  sum  of  $15,000  not  having  to  be 
called  for,  &c. ;  that  being  a  voluntary  offer  on  the  part  of  said 
Boorman. 

That  in  consequence  of  this  agreement  he,  Ryerson,  did  not 
proceed  to  get  the  said  decree  opened  and  to  set  up  the  said  de- 
fence to  the  said  bill. 

That  ever  since  the  making  of  the  said  agreement  the  said 
complainants  have  treated  the  said  debt  as  a  debt  of  $20,000 ; 
that  they  balanced  their  books,  leading  this  sum  as  the  debt  due; 
and  that  he,  Ryerson,  has  since  paid  the  interest  on  the  said  sum 
of  $20,000  to  January  1, 1846,  he  having  agreed  to  pay  such 
interest ;  and  that  this  interest  was  received  by  the  said  com" 
plainants  in  full  for  the  interest  on  the  said  claim ;  that  he,  Rj* 
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enemy  has  ako  paid  to  the  solicitor  of  the  comphunants  his 
taxed  oostB  in  the  said  suit  and  his  counsel  fee  of  $20,  as  agreed 
ap<m ;  and  that  he  also  paid  to  the  Sheriff  his  costs  on  the  said 
ex^catioQ,  calcnlating  his  per  centage  npon  the  said  sum  of 
$20,000 ;  that  the  said  complainants  directed  the  said  Sheriff  to 
desist  from  selling,  and  he  thereupon  desisted. 

That  by  reason  of  said  agreement  made  to  settle  the  said  law 
suit,  and  reduced  to  writing  as  aforesaid,  and  in  part  performed 
as  aforesud,  the  said  decree  ought  to  have  been  credited  so  as  to 
reduce  the  amount  to  $20,000,  as  agreed  upon,  and  to  have  the 
said  amount  payable  in  instalm^ts,  at  the  several  times  agreed 
upon. 

That  the  property  covered  by  the  said  mortgages  consists  of 
nineteen  different  tracts  of  land,  (stating  them). 

That,  the  said  sum  of  $20,000  beiug  agreed  to  be  paid  in  in- 
stalments, he  is  advised  that  it  should  have  been  referred  to  a 
Master  to  see  what  amount  was  due  the  complainants,  and  that 
a  part  only  of  the  mortgaged  premises,  sufficient  to  pay  the 
amount  so  reported  to  be  due,  should  have  been  decreed  to  be 
sold ;  and  that  the  said  complainants  ought  not  to  have  sold  the 
whole  of  the  said  mortgaged  premises,  inasmuch  as  only  a  part 
of  the  said  $20,000  was  then  due  and  payable. 

That  the  Sheriff  of  Passaic  advertised  the  mortgaged  premises 
to  be  sold  under  the  said  decree  and  execution,  and  adjourned 
the  sale  to  October  15, 1847 ;  and  that  he,  Ryerson,  called  on 
the  said  Sheriff  the  day  before  the  said  sale,  to  know  for  what 
amount  he  intended  to  sell  the  said  property,  and  the  said  Sheriff 
answered  that  he  intended  to  sell  the  same  for  the  full  amount  of 
the  debt,  interest  and  costs,  as  directed  by  the  said  execution. 

That,  on  tbe  said  15th  of  October,  the  said  Sheriff  sold  the 
said  19  tracts  under  the  said  execution ;  and  that  one  JohnT. 
Johnson  bid  for  the  said  19  traots  $15,060 ;  and  that  no  other 
bid  was  made ;  and  that  the  property  was  struck  off  to  him  for 
that  sum.  That  the  said  J.  T.  Johnson  attended  the  said  sale 
as  the.  agent  of  the  said  complainants,  and  gave  directions  as  to 
the  sale  ;  and  that  he,  Ryerson,  believes  that  the  property  was 
bought  for  the  said  complainants ;  that  the  deed  has  not  yet  been 
^ven,  but  is  to  be  ^ven  on  Ihe  Ist  day  of  November  next. 

11 
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That  the  property  was  adyertised  for  Bale  by  the  Sheriff  in  the 
Paterson  Intelligencer,  and  that  the  description  of  the  15th  lot 
is  not  correctly  given,  but  contains  a  part  of  the  15th  lot  and  a 
part  of  the  19th  lot  also ;  that  the  description  of  the  16th  lot  ia 
not  correctly  given,  but  contains  a  part  of  the  16th  lot  and  a 
part  of  the  19ih  lot ;  that  the  description  of  the  19th  lot,  being 
the  8000  acre  lot,  is  altered  and  wrongly  placed  in  seven  differ- 
ent places  in  the  saidadvertisement,  so  that  no  sense  can  be  made 
of  it,  as  by  reference  to  the  said  newspaper  will  appear ;  and 
that  the  advertisement  for  the  sale  of  the  said  property  was  sot 
inserted  in  any  other  newspaper. 

That  these  tracts  of  land  are  so  situated  that  most  of  them 
could  be  sold  separately ;  the  first  five  tracts  being  more  than 
four  miles  distant  from  the  other  tracts  ;  that  he  is  advised  and 
charges  that  the  sale  of  the  whole  of  this  property,  conmsiapg 
of  19  different  parcels,  and  containing  in  all  4490  acres,  at  one 
bidding,  was  illegal ;  that  it  ought  to  have  been  sold  in  paroeb ; 
that  a  sale  as  made  would  prevent  any  person  firon^  bidding  ex- 
cept a  man  of  very  large  property,  and  would  sacrifice  the  inter- 
est of  the  complainant,  especially  as  the  apparent  claim  of  said 
complainants  was  very  large.  He  charges  that  the  property  bo 
sold  by  the  Sheriff  is  worth  $60,000,  and  that  the  sale  fo 
$15,000  was  a  sacrifice  of  the  property  ;  that  the  mistakes  in 
the  said  advertisement  affect  the  whole  sale,  inasmuch  as  but  one 
bid  was  made  for  the  whole  property. 

The  bill  prays  that  the  decree  may  be  vacated,  to  enable  him 
to  prove  and  establish  their  said  agreement,  and  to  ascertuntfae 
amount  due  on  the  said  bonds  and  mortgages ;  or  that  the  decree 
should  stand  only  for  the  amount  agreed  to  be  due  thereon  as 
aforessdd,  and  also  to  ascertain  how  much  is  due  and  payable; 
and  that  execution  should  only  issue  for  the  amount  that  shall  be 
due  and  payable  ;  and  that,  in  the  meantime,  the  bidding  be 
opened,  and  the  Sheriff  be  directed  not  to  deliver  a  deed  to  tlie 
siud  Johnson  ;  and  for  further  relief. 

On  this  bill  an  order  was  made  directing  the  Sheriff  not  to  de- 
liver the  deed  until  the  further  order  of  the  Court. 

On  the  25th  of  January,  1848,  the  defendants  Boorman,  Jo^' 
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Mm  and  A jres  put  in  aa  answer.  They  say  that  they,  with  the 
defimdant  Nome,  on  and  prior  to  Angost  10, 1839,  were  part- 
nera,  in  the  city  of  New  York  ;  but  that  prior  to  September  12, 
1845,  the  said  firm  went  into  liquidation ;  and  that  Norrie  is 
now  and  for  some  time  past  has  been  in  England. 

They  say  that,  the  complainant  being  indebted  to  the  said  firm 
in  $12,500  for  the  purchase  of  machinery  &c.  of  a  steam  rolling 
mill,  and  in  $17,600  for  money  agreed  to  be  lent  and  adyanced 
by  them  to  him,  of  which  sum  of  $17,500  $1,000  had  been  lent 
and  paid  to  the  said  complainant  on  the  25th  of  November  pre- 
vious, and  the  further  sum  of  $12,000  was  paid  to  him  in  cash 
and  notes  equal  about  to  money  (discount  being  allowed)  on  the 
4th  of  December  following,  uid  in  conformity  with  the  terms  of 
the  agreement  in  the  premises,  the  remaining  sum  of  $4,500  ne- 
oessaiy  to  make  up  the  said  amount  of  $17,500  was  retained  to 
be  paid  thereafter,  when  certain  improvements  should  be  made 
on  the  property  mortgaged  as  hereinafter  mentioned ;  the  com- 
pliant being  indebted  as  aforesaid,  on  the  Ist  December  1887 
executed  and  delivered  to  them  his  bond  conditioned  for  the  pay- 
ment of  $30,000  and  interest,  and  to  secure  the  payment  thereof, 
executed,  with  his  wife,  at  the  same  time,  and  delivered  to  them 
a  mortgage  for  that  amount  on  property  in  Passaic  county.  New 
Jersey,  called  the  Forge  lot,  upon  which  the  said  machinery  was 
to  be  erected,  and  on  a  part  of  another  lot  called  the  Post  farm. 
That  afterwards,  the  said  Ryerson,  being  desirous  of  efiecting  a 
large  loan  from  other  parties  on  the  said  property,  applied  to  the 
defendants  to  change  the  security  for  their  said  claim,  and  to 
^ve  up  the  said  mortgage  to  be  cancelled,  and  proposed  to 
place  m  their  hands  stock  of  the  North  American  Trust  &  Bank- 
ing Company  as  their  temporary  security,  in  lieu  of  the  said 
mortgage,  and  such  proceedings  were  had  on  his  said  application 
that,  on  or  about  December  6,  1888,  the  said  Ryerson  trans- 
ferred to  them  350  shares  of  the  stock  of  the  said  Trust  & 
Banking  Co.,  of  which,  300  shares  were  to  be  held  by  them  as 
collateral  security  for  his  indebtedness  to  them,  in  h'eu  of  the 
mortgage  security  surrendered,  and  in  no  other  manner,  and  the 
remaining  fifty  shares  were  included  in  the  transfer  for  the  tem- 
porary convenience  of  the  said  Ryerson,  and  were  at  his  request 
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transferred,  on  or  about  the  9th  of  January  foUowing,  to  one 
Wm.  Boeraem  ;  whereupon  they  cancelled  the  said  mortgage, 
and  gave  it  up  to  Ryerson  to  be  cancelled  of  rec<Mrd ;  diat  the 
eaid  300  shares  of  the  said  stock  remained  in  the  nances  of  the 
defendants  till  the  28th  of  August  following,  when  Ryerson, 
having  executed  and  delivered  to  them  another  bond  for  $17  500 
and  a  mortgage  to  secure  the  same,  dated  the  10th  of  Augast 
preceding,  75  shares  of  the  said  stock  were  transferred  to  the 
said  Ryerson,  and  it  was  agreed  to  transfer  and  surr^der  100 
shares  more  of  the  said  stock  when  certain  judgmients  and  a 
prior  mortgage  on  the  property  mortgaged  to  them  should  be 
paid  off ;  which  100  shares  were  transferred  to.  Ryerson  on  or 
about  the  7th  of  September  following ;  and  on  or  about  the2l8t 
of  October  following,  (1839,)  Ryerson  executed  and  delivered  to 
the  defendants  another  bond  of  that  date,  for  $5,000,  with  t 
second  mortgage  on  the  property  previously  mortgaged,  to  secnie 
the  said  bond  ;  and  on  the  26th  of  said  October,  1839,  he  paid 
to  them  $3,000  in  cash,  and  $452  37  for  interest  that  had  ac- 
crued on  his  indebtedness  to  them  ;  thus  reducing  the  said  in- 
debtedness to  $22,500,  the  amount  of  the  said  bonds  last  tnen- 
tioned ;  whereupon  the  defendants  tr^sferred  to  Ryerson  the 
remaining  125  shares  of  said  stock  which  had  been  held  by  them 
as  collateral  security  for  such  indebtedness. 

They  say  that  the  two  bonds  and  mortgages  stated  in  Rjer- 
son's  bill  of  complaint  were  given  to  them  as  security  for  so 
much  of  the  original  debt  as  remained  unpaid,  and  upon  no  oilier 
consideration ;  and  that  the  stock  referred  to  in  his  said  bill 
was  the  stock  of  Ryerson,  held  by  them  as  aforesaid  as  collatersl 
security  for  his  said  indebtedness  to  them,  and  in  no  other  man* 
ner. 

That  the  said  mortgages  not  being  paid,  they  filed  a  bill  to 
foreclose,  &c« ;  that  in  or  about  October,  1844,  Ryerson  andhifl 
wife  filed  a  demurrer ;  that  in  January,  1845,  the  said  demiffrcr 
was  overruled ;  that  in  April,  1845,  a  deccee  pro  con.  was  taken 
in  default  of  an  answer,  and  a  final  decree  for  sale,  to  satirfy 
and  pay  $27,727  25,  the  principal  and  interest  due  on  the  said 
mortgages ;  that  on  or  about  May  2, 1846,  a  fi.  fa.  was  iasQfi^ 
to  the  Sheriff  for  the  sale  of  the  said  premises. 
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They  deny  that  Ryerson  had  any  good  defense  to  make  in  the 
Slid  suit,  or  that  irhile  the  same  was  pending  he  ever  pretended 
to  ihem  or  any  of  them  that  he  supposed  he  had  any  defense  to 
make,  or  Uiat  he  ever  entered  into  any  negotiations  with  them  or 
with  Norrie  to  their  knowledge  or  belief,  to  settle  any  pretended 
difficulties ;  or  that  anything  transpired  between  them  to  delay 
or  interfere  with  him  in  putting  in  an  answer  to  their  bill.    And 
tbe  defendant  Boorman  denies  that  pending  the  proceedings  for 
foreeloBore  he  ever  entered  into  any  negotiation  with  Ryerson 
for  suspending  snch  proceedings  in  any  manner,  or  gave  Ryerson 
any  reason  to  believe  he  would  do  so,  other  than  as  follows,  to 
wit :  on  or  about  March  25, 1845,  Ryerson  called  on  him  at  his 
eomting-room  in  New  York,  and  proposed  a  compromise  of  the 
claim  above  mentioned  on  the  ground  of  his  inability  to  pay  the 
whole ;  that  this  defendant  then  offered  that,  provided  Ryerson 
would  immediately  pay  the  interest  due  from  February,  1814, 
with  the  costs  which  had  then  accrued,  he  would  give  directions 
to  his  solicitor  to  take  a  decree  for  $20,000  only,  believing  from 
tibe  representations  of  Ryerson  that  the  property  mortgaged  would 
not  sell  for  more  than  that  amount  with  intei'est  and  costs  ;  Mid 
did  further  offer  to  allow  Ryerson  five  years  to  pay  the  said 
amount,  the  interest  thereon  being  paid  semi-annually,  and 
fl,000  &  year  on  account  of  the  principal ;  which  arrangement 
Ryerson  promised  to  fulfil ;  but  he  utterly  failed  to  pay  the  in- 
terest due,  and  costs,  or  any  part  thereof ;  therefore  no  instruc- 
tions were  given  by  this  defendant  to  his  solicitor  to  suspend 
proceedings,  or  to  take  a  decree  for  less  amount  than  the  whole 
of  the  claim. 

That  tiie  premises  were  advertised  to  be  sold  on  the  6th  of 
October,  1845. 

Boorman  says  that,  on  or  about  September  12, 1845,  Ryerson 
again  called  on  him  and  made  certain  other  propositions  respect- 
ing the  payment  of  said  mortgage  claim  and  decree,  to  prevent  a 
sale  of  his  property,  which  this  defendant,  in  behalf  of  the  par- 
ties in  interest,  not  wishing  to  purchase  the  property,  agreed  to 
accept  if  the  arrangement  should  be  completed  on  or  before  Oc- 
tober 1, 1845,  and  that  thereupon  he  wrote  to  Mr.  Ogden,  their 
solicitor,  as  follows : 
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^^  Mr.  P.  M.  Ryerson  has  made  a  proposition  to  us  topreclade 
a  sale  of  his  property  under  mortgage  to  us,  and  we  are  inelined 
to  accede  to  it  if  the  arrangement  is  completed  on  or  before  the 
1st  of  October.  It  is  as  follows  :  that  he  shall,  before  that  pe- 
riod— 

1st.  Repay  you  the  amount  we  have  paid  you  for  taxed  costs 
and  counsel  fees,  and  any  other  costs  incurred  and  counsel  fees 
due  you. 

2d.  That  he  shall  pay  you  interest  on  the  sum  of  $20,000  from 
February  1,  to  August  1,  ,  $600 

and  $500  in  reduction  of  the  assumed  principal  of  $20,000,    500 


making  $1100 

to  be  paid  you  for  remittance  to  us  free  of  charge.  These  pay- 
ments being  made,  we  are  willing  that  you  shall,  as  our  attorney, 
enter  into  a  stipulation  for  us  that,  on  the  payment  as  follows  of 
the  further  sum  of  $19,500,  with  interest  semi-annually  from  the 
1st  of  August  last  till  paid,  we  will  discharge  him  and  release 
the  property  mortgaged  to  us.  The  understood  periods  for  the 
payment  of  the  said  assumed  principal  sum  of  $19,500  are : 
$1,000  on  the  Ist  of  February  next ;  $1,000  on  the  Ist  of  Au- 
gust next ;  $1,000  on  the  1st  of  February,  1847  ;  $1,500  in 
semi-annual  payments  of  $500  each  till  the  assumed  principal  is 
reduced  to  $15,000. 

^^  This  stipulation  is  given  with  a  reservation  of  all  due  rights 
under  the  mortgages  and  decree  of  sale,  provided  the  stipulated 
payments  of  interest  and  on  account  of  principal  are  not  regu- 
larly made  to  us  in  New  York. 

^^  Mr.  Ryerson  has  further  to  pay  fire  insurance  on  the  house 
for  one  year,  per  memorandum  subjoined,  which  we  have  pud 
and  which  has  not  been  included  in  the  decree,  and  also  to  pay 
fire  insurance  annually  on  $3,000  on  the  buildings  insured,  till 
the  whole  debt  is  cancelled. 

^^  If  you  see  any  legal  obstacle  or  objection  to  the  arrangement 
tending  to  invalidate  our  security  on  the  property,  these  proposi- 
tions fall  to  the  ground ;  otherwise  you  can  carry  them  into  ef- 
fect, and  suspend  all  further  proceedings  other  than  such  as  are 
necessary  to  keep  our.  security  alive." 
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Boormftn  denieB  that  the  said  proposition  was  made  or  enter- 
tained upon  any  allegation  on  the  part  of  Ryerson  that  the  mort- 
g^iges  were  invalid,  or  that  he  should  apply  to  the  court  to  open 
the  deeree  and  permit  him  to  defend  on  the  merits  of  the  cause ; 
and  he  also  denies  that  the  principal  of  $20,000  was  assumed 
upon  any  such  consideration ;,  but  says  that,  some  time  before 
the  said  proposition  was  made  by  Ryerson,  the  amount  of  that 
asset  was  separated  by  those  interested  therein,  and  was  trans- 
ferred to  two  accounts ;  $20,000  thereof  to  the  account  of  debts 
considered  good  beyond  a  question,  and  the  balance,  which  then 
stood  at  |6091,42,  to  an  account  of  debts  considered  doubtful ; 
and  that  such  apportionment  was  not  based  upon  any  idea  that 
the  bonds  and  mortgages  could  be  impeached,  but  upon  their  be- 
lief that  the  premises  would  not  yield  more  than  $20,000 ;  and 
that  they  have  made  no  alterations  in  the  accounts  since  the 
aforesaid  proposal  wan  made  by  Ryerson. 

That  Ryerson  did  not  make  any  payment  whatever  on  or  be- 
fore the  said  October  1, 1845 ;  that  the  sale  was  adjourned  to 
November  6, 1845,  and  from  time  to  time  till  the  14th  of  Feb'y, 
1846 ;  and'  that  in  the  latter  part  of  January,  1846,  as  he  is  in- 
formed by  his  solicitor,  and  therefore  admits,  Ryerson  paid  up 
the  costs  and  counsel  fees  and  insurance  and  Sheriff's  costs,  and 
also  $1100  on  the  debt.  That  Ryerson  then  urged  his  inability 
to  pay  the  $1,000  principal  which  he  stipulated  should  be  paid 
on  the  Ist  of  February,  1846,  and  asked  for  Airther  time ;  and 
thereupon  this  defendant  applied  the  sum  of  $1100  so  received 
from  Ryerson  to  the  payment  of  the  interest  on  $20,000  for 
eleven  months,  up  to  the  l8t  of  January,  1846,  and  consented, 
by  a  letter  written  to  Mr.  Ogden,  to  receive  $1,000  of  the  prin- 
cipal on  the  Ist  of  July,  1846 ;  $1,000  on  the  1st  of  January, 
1847 ;  $1,000  on  the  Ist  of  July  following ;  $500  on  each  of 
&c.,  and  the  balance  of  the  assumed  principal  of  $20,000  on 
the  Ist  of  July,  1850,  and  interest  semi-annually  on  the  1st  of 
July  and  January  in  each  year. 

The  defendants  say  that  no  agreement  was  ever  entered  into  by 
them  mth  Ryerson,  nor  by  Mr.  Ogden  on  their  behalf,  other 
than  the  letters  of  instruction  before  referred  to.  That  Ryerson 
failed  to  pay  any  principal  or  interest  on  the  1st  of  July,  1846 ; 
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that  in  November,  1846,  no  farther  payments  haying  been  made, 
ihey  instructed  the  Sheriff  to  sell ;  that  in  February,  1847,  they 
passed  the  management  and  agency  of  the  said  daim  into  the 
bands  of  the  defendant  John  T.  Johnson,  who  has  since  that 
time  had  the  control  and  direction  thereof. 

That  after  the  property  was  re-advertised,  Ryerson  applied 
for  postponements  upon  promises  to  make  payments  on  account ; 
but  without  pretending  that  he  was  entitled  to  have  the  decree 
opened  or  corrected,  or  that  a  part  only  of  the  mortgaged  piem- 
ieses  should  be  sold  to  meet  the  payments  he  had  neglected  to 
make  semi-annually. 

That  they  are  informed  by  the  defendant  J.  T.  Johnson,  and 
believe,  that  Ryerson  applied  to  him  from  time  to  time,  after  he 
took  the  management  of  the  case,  for  further  adjournments,  and 
that  the  sale  was  frequently  postponed,  with  his  consent,  upon 
Ryerson's  assurances  that  he  would  make  payments  on  aeeonnt 
of  the  execution  ;  but  that  he  paid  no  money  except  (^00  in 
March  last ;  and  that  in  the  communications  between  Ryerson 
and  the  said  Johnson,  Ryerson  did  not  pretend  that  there  was 
any  existing  agreement  between  him  and  the  defendants  for  a 
reduction  of  the  decree,  or  for  deferring  the  payments ;  but  on 
the  contrary,  that  he  made  various  and  repeated  new  proposals 
to  said  Johnson  to  obtain  time  to  discharge  the  amount  due  on 
the  said  decree* 

They  admit  that,  after  the  mortgaged  premises  had  been  cor- 
rectly advertised  in  the  newspaper  for  several  insertions,  by  some 
accident  or  mistake  on  the  part  of  the  printer,  or  through  some 
other  means,  transpositions  occurred  whereby  the  descriptions  of 
some  of  the  lots  became  intermixed  with  others  and  confused ; 
but  they  say  they  are  credibly  informed  and  believe  that  the  ad- 
vertisement from  which  the  Sheriff  read  the  descriptions  at  Ihe 
day  of  sale  was  correct ;  and  that  there  was  no  suggestion  or 
complaint  made  by  the  complainant,  or  any  other  person,  at  the 
sale,  that  the  advertisement  in  the  newspaper  was  confused  or 
unintelligible.  That  the  complainant  Ryerson  and  his  counsel 
were  both  present  when  the  said  property  was  exposed  for  sale ; 
'  that  neither  of  them  objected  to  the  Sheriff 's  proceeding  to  sell, 
or  stated  any  irregularity  in  the  advertisement  in  the  newspaper ; 
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iK>r  requested  that  the  property  should  be  put  up  in  separate 
pareelsy  or  that  any  part  should  be  offered  by  itself;  but,  on  the 
contrary,  that  either  the  said  Ryerson  or  his  counsel,  in  answer 
to  a  question  propounded,  distinctly  stated  that  Ryerson  had  no 
objectionB  to  make  against  the  Sheriff's  proceeding  with  the 
sale* 

That  they  are  informed  and  believe  that  the  Sheriff  did  not 
name  any  sum  which  was  to  be  raised  by  the  sale ;  and  that  Hiey 
did  not  instruct  him  to  sell  for  the  costs  and  payments  that  had 
been  made  by  Ryerson ;  nor  do  they  believe  that  the  Sheriff  told 
Ryerson  that  he  intended  to  sell  for  the  said  costs  and  pay- 
ments. 

That  they  belieye  the  property  to  be  more  valuable  together  than 
if  broken,  into  parcels ;  that  it  would  be  difficult  to  fix  a  proper 
and  separate  value  on  each  parcel ;  and  that  by  such  a  sale  the 
security  of  their  debt  would  be  greatly  jeoparded. 

On  this  answer,  a  motion  was  made  to  vacate  the  order  staying 
the  sale. 

P.  7«  Frdinghuysen  in  support  of  the  motion. 

jB.  WHUamsan  mi  Ji*  S.  Pennington  contra.  They  cited  1 
Grem^i  Ch.  182, 196,  7. 

The  Chancellor.  I  think  the  sale  should  be  set  aside,  and 
tihe  property  be  advertised  anew.  As  to  the  manner  in  which 
the  property  shall  be  sold,  the  like  order  will  be  made  as  was 
made  by  agreement  of  counsel  for  the  sale  of  the  same  property 
in  the  case  of  the  Greenwich  Bank  against  Ryerson ;  which  was, 
that  the  property  should  be  sold  in  parcels  if  Ryerson  requested 
it. 

As  to  the  question  whetiier  the  amount  of  the  execution  is  to 
be  held  to  be  reduced  to  $20,000, 1  will  hear  any  testimony  the 
pttties  may  offer  in  time  for  the  consideration  of  it  before  the 
property  can  be  brought  to  a  sale. 

Motion  denied. 


178  BinOBBS  V.  mfQBLAMD.  [jUHE 


Margaret  Rutgers  v.  Joseph  Kingslakd  and  others. 

If  ft  mortgage  is,  by  miftUke  as  between  mortgejor  and  mortgagee,  ao  drawn  aa  to 
exclude  land  which  thej  intended  it  ahoald  include,  and  the  mortgage  is  recorded 
as  drawn,  and  the  lands  not  included  in  it  are  sold  to  a  bona  fids  purchaser  without 
notice  of  the  mistake ;  or  lands  as  well  those  included  as  those  not  included  in  the 
mortgage  but  intended  to  be^  are  sold  together  with  other  lands  not  intended  to  be 
included  in  the  mortgage,  subject  to  such  mortgage  on  a  part  of  them,  to  a  ho%» 
fide  purchaser,  without  notice  of  a  mistake,  the  mistake  will  not  be  corrected  as 
against  such  purchaser. 

A  subsequent  purchaser  from  such  bona  fids  purchaser  without  notice  will  hold  the 
land  not  included  in  the  mortgage  free  from  the  mortgage,  although  such  aabse- 
quent  purchaser  knew  of  the  mistake ;  because,  by  purchasing  from  him  who  bought 
in  good  faith  without  notice,  be  would  acquire  all  his  rights  and  equities 

A  subsequent  purchaser,  hona  fide  and  without  notice  from  a  first  purehaser  who  had 
notice  of  the  mistake  will  hold  the  land  not  included  in  the  mortgage  free  from  the 
mortgage ;  because  his  equity  would  be  at  least  equal  to  that  of  the  mortgagee. 

In  July,  t836,  Ralph  Pomeroy  and  wife  conveyed  to  David  S. 
Brown,  in  trust  for  himself  and  certain  associates,  certain  lands 
situated  in  the  township  of  Belleville,  in  the  county  of  Essex, 
containing  about  33  acres,  with  a  mill  site  and  mill  and  dwelling- 
house  thereon  for  $40,000,  subject  to  a  mortgage  given  to  Ger- 
ard Rutgers.  Brown  gave  a  bond  to  Pomeroy  for  $12,000, 
part  of  the  purchase  money,  payable  in  five  years,  with  interest ; 
and  to  secure  the  payment  of  the  bond,  gave  a  mortgage  to  Pom- 
eroy on  a  part  of  the  said  land,  particularly  describing  the  said 
part  by  courses,  distances  and  landmarks,  and  as  containing  six 
acres,  be  the  same  more  or  less. 

In  Oct.,  1836,  in  order  to  relieve  the  property  from  the  Rut- 
gers mortgage,  and  enable  Brown  and  his  associates  to  sell,  free 
from  incumbrance,  all  the  property  except  what  the  mortgage 
from  Brown  to  Pomeroy  covered,  Pomeroy,  who  was  in  some 
way  interested  with  Brown,  gave  to  Margaret  S.  Rutgers,  who 
then  held  the  said  Rutgers  mortgage,  and  on  which  only  $5000 
was  then  due,  his  bond  conditioned  for  the  payment  of  $5000 
in  one  year,  with  interest ;  and,  on  the  same  day,  assigned  to  the 
said  Margaret  the  said  mortgage  given  by  Brown  to  him,  whioh 
assignment  contained  a  proviso  that  if  Pomeroy  should  pay  to  tfie 
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said  Margaret  $5000  and  interest  thereon  according  to  the  con- 
ation of  his  said  bond  to  her,  the  said  assignment  shoold  be 
▼Old.  And  therenpon  the  said  Margaret  gaye  up  the  said  Rut- 
gers mortgage  to  be  cancelled :  and  it  was  cancelled. 

In  Karch,  1838,  Brown  filed  a  bill  against  his  associates, 
twentj  in  all,  stating  advances  made  by  him  in  relation  to  the 
property,  and  that  ,the  bond  and  mortgage  given  by  him  to  Pom- 
017  remained  unpaid ;  and  praying  an  account ;  and  that  what 
may  be  found  due  to  him  may  be  paid ;  and  that  the  mill,  fixtures 
and  machinery,  together  with  the  land  adjoining,  may  be  sold  for 
that  purpose. 

On  the  19th  of  Oct.,  1848,  a  final  decree  was  made  on  Brown's 
said  bill  for  the  sale  of  the  whole  of  said  lands,  the  83  acres, 
without  prejudice  to  the  interests  of  any  person  holding  the  said 
mortgage  given  by  Brown  to  the  said  Pomeroy,  to  raise  and  pay 
to  Brown  the  sum  of  $15,826  01,  which  included  the  principal 
and  interest  then  due  on  the  said  mortgage.  Kfi.fa,  was  accor- 
dmgly  issued ;  and  by  virtue  thereof,  all  the  said  lands,  the  33 
acres,  were  sold,  subject  to  the  said  mortgage,  to  Charles  Mix, 
who  was  one  of  the  said  associates ;  and  all  the  said  lands  were 
conveyed  to  him,  subject  to  the  said  mortgage,  by  deed  dated 
April  27, 1839. 

On  the  28th  of  August,  1840,  Jos.  Kmgsland  recovered  a 
judgment  against  Charles  Mix,  for  $519  34,. on  which  a^. /a. 
apinst  goods  'and  lands  was  issued ;  and  on  the  10th  of  Oct., 
1840,  Wm.  Mix  recovered  a  judgment  against  Chas.  Mix  for 
$2867  71,  on  which  dbfi.fa.  against  goods  and  lands  was  issued. 
These  executions  were  levied  on  all  the  said  property  described 
in  the  said  deed  to  Chas.  Mix. 

In  Feb.  1841,  Margaret  Rutgers  filed  her  bill  lib  foreclose  the 
said  mortgage  given  by  Brown  to  Pomeroy;  and  by  Pomeroy 
assigned  to  her,  stating,  that  in  Oct.  1836,  there  was  $5000  due 
to  her  on  the  Gerard  Rutgers  mortgage,  and  that  Pomeroy  gave 
her  his  bond  for  the  said  $5000,  and  as  collateral  security  there- 
for assigned  to  her  the  said  Brown  bond  and  mortgage ;  and  that 
thereupon  she  delivered  up  the  said  bond  and  mortgage  to  Gerard 
Rutgers  to  be  cancelled,  and  it  was  cancelled ;  and  stating  that 
the  whole  $12,000  mentioned  in  the  Brown  mortgage  was  unpaid. 
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« 

A  decree  pro*  con.  was  taken.  In  Jnly,  1842,  leave  was  granted 
to  the  complainant  in  this  suit  to  strike  out  the  names  of  Brown 
and  his  wife  as  defendants  in  this  bill. 

A  final  decree  was  made  in  this  suit  for  the  sale  of  the  land 
described  in  the  Brown  mortgage,  to  raise  the  money^due  thereon, 
to  pay  the  complainant,  Margaret  Rutgers,  the  money  due  hereon 
the  bond  giyen  by  Pomeroy  to  her,  and  directing  that  the  residue 
of  the  proceeds  should  be  paid  into  court.  Under  the  execution 
issued  on  this  decree,  the  sheriff,  on  the  20th  of  Dec.,  1842, 
struck  off  the  said  premises  to  the  complainant,  Margaret  Rut- 

« 

gers,  for  $1000.    No  deed  was  made. 

On  the  18th  of  Jan'y,  1843,  the  sheriff,  under  the  said  execu- 
tions in  favor  of  Jos.  Kingsland  and  William  Mix  against  Chas. 
Mix,  sold  all  the  right  title  and  interest  of  Chas.  Mix  in  the 
said  lands  to  Jos.  Kingsland,  for  $500 ;  and  thereupon  the  sher- 
iff made  a  deed  to  said  Kingsland  of  all  and  singular  the  said 
lots  of  land'and  premises,  in  as  ample  a  manner  as  by  virtue  of 
the  said  executions  he  could  convey  the  same. 

On  the  8d  of  Feb.,  1843,  Margaret  Rutgers  filed  a  supple- 
mental bill,  stating  among  other  things,  that  Brown,  in  making 
the  said  mortgage  to  Pomeroy,  (assigned  to  her),  intended  to  em- 
brace in  it  the  dwelling-house,  curtilage  and  appendages  and 
other  adjoining  lands.     That  before  and  at  the  execution  and 
delivery  of  the  said  Brown  mortgage  it  was  expressly  understood 
and  agreed  that  it  should  embrace  the  said  dwelling-house,  &c., 
and  that  it  was  executed  and  delivered  by  Brown  and  wife,  and 
received  by  Pomeroy  upon  such  intention,  agreement  and  under- 
standing.   The  bill  then  states  what  it  claims  to  be  the  boun- 
daries intended  in  this  mortgage ;  and  states  that  directions  were 
given  to  the  scrivener  who  drew  the  mortgage  which  would  have 
embraced  the  said  dwelling-house,  &c.     It  states  what  it  claims 
to  be  the  mistake  to  be  the  omission  of  a  certain  course  and  dis- 
tance ;  and  that  the  said  mortgage  was  executed,  delivered  and 
received  under  the  mistaken  idea  and  impression  that  the  descrip- 
tion therein  given  contained  the  course  and  distance  so  omitted. 
It  states  that  by  the  extension  of  a  certain  line  about  two  chains 
Ae  next  course  and  distance  would  embrace  the  dwelling-house, 
&c.,  so  intended  to  be  embraced.    That  the  complaimknt,  the 
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liid  MaigBret,  aocepted  the  said  bond  of  PomerOj  and  the  as- 
ngnmAt  of  the  said  Brown  mortgage  upon  the  representation  of 
the  said  Brown  and  Pomeroy,  and  in  the  fall  belief  and  expeeta- 
tion  that  the  said  mortgage  embraced  the  land  and  premises  as 
so  intended  to  be  embraced ;  and  that  she  would  not  otherwise 
baTe  aoc^ted  Uie  same,  or  delivered  np  to  be  cancelled  the  said 
bond  and  mortgage  to  Gerard  Rutgers.  That  Brown  made  and 
delirered  the  said  bond  and  mortgage  to  Pomeroy  with  the  full 
knowledge  and  consent  of  the  said  Chas.  Mix  and  others  for 
whom  Brown  held  the  said  lands  in  trust ;  and  that  tiie  said 
Chas.  Mix  knew,  when  the  said  bond  and*  mortgage  were  giren 
to  Pomeroy,  that  it  was  intended,  agreed  and  understood  by  and 
between  Brown  and  wife  and  Pomeroy  that  the  said  mortgage 
should  embrace  the  said  lands  and  premises  so  including  the 
said  dwelling-house,  &c.  This  bill  then  states  the  said  bill  filed 
by  Brown  in  1330,  to  which  the  said  Mix  was  a  defendant ;  that 
die  sud  bill  stated  that  the  said  mortgage  embraced  the  said 
dweUing-honse  and  its  appurtenances ;  and  that  the  said  Charles 
Mix  well  knew  it  so  alleged.  It  states  the  decree  in  that  suit, 
and  the  execution  issued  thereon,  and  the  sale  to  the  said  Charles 
Mix*  That  Charles  Mix,  when  he  bought  at  that  sale,  knew 
that  the  said  decree  and  execution  recognized  and  stated  that  the 
mortgage  to  Pomeroy  was  a  lien  on  the  said  dwelling-house  and 
appurtenances  ;  and  that  Mix  has  often  declared  that  it  did  so. 

This  bill  then  states  the  judgments  and  executions  of  Jos. 
IGogsland  and  William  Mix  against  Chas.  Mix,  under  which 
levies  were  made  on  the  said  land  and  premises  so  conveyed  as 
aforesaid  to  Chas.  Mix,  (except  such  parts  thereof  as  tiie  said 
Chas.  Mix  had  sold  and  conveyed  before  the  recovery  of  thesidd 
judgments,)  subject  to  the  lien  of  the  Brown  mortgage.;  and  the 
sale  of  the  said  lands,  except  as  aforesaid,  to  Jos.  Kingsland ; 
and  that  the  land  embraced,  or  intended  to  be  embraced  in  the 
said  Brown  mortgage,  was  included  in  the  land  so  sold  to  Kings- 
land. 

It  states  that  Kingsland  and  William  Mix  well  knew,  had 
heard,  and  had  reason  to  believe,  when  their  said  judgments 
were  entered  and  their  executions  issued,  and  when  the  said 
lands  were  advertised  and  struck  off,  and  before  the  deed  ta 
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Kiiigsland  was  delivered,  that  the  said  Brown  mortgage  em- 
braoed,  and  that  it  was  intended,  agreed  and  understood  to  em- 
brace the  said  dwelling-house,  &c* 

That  this  complainant,  (Margaret  Rutgers),  was  informed  of 
the  mistake  in  the  said  Brown  mortgage,  for  the  first  time,  after 
the  said  land  and  premises  had  been  struck  off  to  her  under  the 
said  execution  in  her  behalf  issued  out  of  this  court ;  and  tbat 
neither  she  nor  Pomeroj,  Brown  and  wife,  Kingsland,  C!harleB 
or  Wm.  Mix,  or  any  other  person,  to  the  knowledge  of  the  com- 
plainant, had  any  idea  or  impression  that  any  such  mistake  as 
assigned  had  been  made  in  the  said  Brown  mortgage ;  or  diat  tlie 
said  dwelling-house,  &c.  were  excluded  or  excepted  from  ike 
lien  thereof,  until  the  decree  of  this  court  in  favor  of  this  com- 
plainant and  the  advertisement  under  the  execution  issued 
thereon. 

That,  immediately  after  the  said  mortgaged  premises  were  so 
struck  off  to  the  complainant,  she  was  informed  that  the  said  Chas. 
and  Wm.  Mix  and  J.  Kingsland  set  up  and  pretend  that  the  said 
mortgage  does  not  embrace  the  said  dwelling-house,  &c. 

The  bill  prays  that  the  lands  and  premises  so  intended,  agreed 
and  understood  to  be  embraced  in  the  said  Brown  mortgage 
may  be  sold  for  the  payment  of  such  sum  as  may  be  due  her  the 
said  Margaret,  and  for  foreclosure,  &c.;  and  that  the  decree 
and  execution  already  made  in  this  suit,  and  the  sale  thereun- 
der, may  be  set  aside  and  for  nothing  holden,  or  that  such  far- 
ther decree  as  &c.  may  be  made,  instead  of  the  decree  already 
made ;  and  particularly  that  this  court  may,  by  its  decree,  as- 
certain, determine  and  define  the  land  and  premises  so  intended, 
agreed  and  understood  to  be  embraced  in  the  said  Brown  mort- 
gage ;  and  that  the  mistake  before  set  forth  may  be  corrected, 
and  for  further  relief. 

Jos.  Kingsland  put  in  his  answer  to  the  bill. 

He  therein  says  that  he  has  been  informed  and  believes,  that 
an  execution  issued  on  the  decree  on  the  original  bill  of  the  com- 
plainant and  that  the  sheriff  advertised  the  said  mortgaged  prem- 
ises for  sale,  and  on  or  about  Nov.  28,  1842,  the  said  premises 
were  struck  off  by  the  sheriff  to  the  complainant,  for  $1000,  she 
being  by  her  agent  the  highest  bidder. 
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That  he  is  infonned  and  belieyes  and  expects  to  be  able  to 
proye  that  the  said  agent  of  the  complainant  knew  or  was  in- 
fonned, before  the  said  sale,  that  the  said  dwelling-house,  &c. 
were  not  included  in  the  said  mortgage. 

He  denies  that  when  his  judgment  was  entered  against  Charles ' 
Mix,  or  when  execution  was  issued  thereon,  he  knew,  or  had 
been  informed,  that  the  said  mortgage  assigned  to  the  com- 
plainant embraced  or  was  intended,  agreed  or  understood  to 
embrace  the  siud  dwelling-house,  &c.;  nor  had  he  any  informa- 
tion that  such  a  claim  was  m'ade  or  intended  to  be  made  until 
the  day  of  sale  by  the  sheriff,  when  he  made  his  purchase  as 
aforesaid,  and  after  the  premises  were  struck  off  to  him.  That 
he  does  not  know  or  believe  that  the  said  Wm.  Mix,  who  is  the 
partner  of  the  said  Chas.  Mix,  prior  to  the  said  purchase  by  this 
defendant,  had  any  knowledge  or  notice  that  the  said  dwelling- 
house,  &c.  were  intended  or  agreed  or  understood  to  be  embra- 
ced in  the  said  mortgage. 

That  he  is  advised  and  insists,  that  he  is  well  entitled  to  have 
and  claim  as  against  the  complainant  the  said  dwelling-housei 
&.C.,  and  all  the  interest  and  estate  of  the  said  Chas.  Mix,  not 
included  in  the  premises  described  in  the  said  mortgage,  which 
were  purchased  by  him  at  the  said  sheriff's  sale,  and  to  hold  the 
same  by  virtue  of  his  said  purchase  and  deed.  And  he  insists 
that  the  said  dwelling-house,  &c.  claimed  by  the  complainant 
are  not  included  within  the  premises  described  in  the  said 
mortgage,  and  that  the  said  mortgage  is  no  lien  thereon, 
and  also  that  the  said  house  and  adjoining  lands  are  free 
and  clear  from  aU  the  mortgages  in  the  said  supple- 
mental bill  mentioned  to  be  held  by  Gerard  Rutgers  at  the 
time  of  his  death,  they  having  been  cancelled  of  record, 
at  or  about  the  time  the  said  Brown  mortgage  was  given  to  Pom- 
eroy ;  and  ou^t  not  now  to  be  set  up  to  injure  and  defraud  this 
defendant  as  agunst  him,  because  he  had  no  knowledge  or  no- 
tice prior  to  his  siud  purchase  and  sheriff's  deed  of  any  pre« 
tended  or  alleged  mistake  in  the  Sfud  mortgages* 

The  cause  was  heard  on  the  pleadings  and  evidence. 

^.  C.  M.  Pennington  and  W.  Pennington  for  tiie  complain- 
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aat.    Tb67  cited  1  Siary^s  Eq.  Jur.^  sec.  166^  411^  note,  416; 
2  i6.  page  1602 ;  2  F<nM.  Eq.,  414,  417. 

Jt.  Van  Arsiale  and  A.  Whitehead  for  the  defendants,  cited  1 
St&ry's  Eq.  sec.  144, 146, 152 ;  1  Ves.  Sen.,  318 ;  8  Bingham, 
244 ;  21  Eng.  C.  £.  288  ;  1  Fanbl.  Eq.,  Ch.  8,  sec.  8 ;  Sugd. 
on  Vend.j  42;  Elm.  Dig.,  87,  sec.  40;  4  Halst  Rep.,  198; 
Halst  Dig.,  627  ;  1  Story^s  Eq.,  sec.  408,  409,  410 ;  10  Wend., 
180;  Greetd.  Ev.,  815;  10  Mass.  Rep.,  241;  1  A.,  68;  8 
WUs.,  276 ;  12  John.  Rep.,  427  ;'  1  Caines  Rep.,  868  ;  1  Ves. 
Jt»n.,  141 ;  2  Bro.  Ch.,  219 ;  4  iJ.,  614 ;  7  Ves.,  217  ;  1  /oA». 
CA.,  279,  425  ;  3  Paige's,  94 ;  1  Ves.  and  Beam.,  378. 

The  Chancellob.  If  a  mortgage  is  by  mistake,  as  betwe^ 
a  mortgagor  and  mortgagee,  so  drawn  as  to  exclude  lands  which 
they  intended  it  should  include,  and  the  mortgage  is  recorded  as 
drawn,  and  the  lands  not  included  in  it  are  sold  to  a  bona  fide 
purchaser  without  notice  of  the  mistake ;  or  lands,  as  well  those 
included  as  those  not  included  in  the  mortgage  but  intended  to 
be,  are  sold  together  with  other  lands  not  intended  to  be  induded 
in  the  mortgage,  subject  to  such  mortgage  on  a  part  of  them,  to 
a  bona  fide  purchaser  without  notice,  the  court  could  not,  I  think 
as  against  such  a  purchaser,  correct  such  a  mistake. 

A  subsequent  purchaser  from  such  bona  fide  purchaser  without 
notice  would  hold  the  lands  not  included  in  the  mortgage  free 
from  the  mortgage,  although  such  subsequent  purchaser  knew  of 
the  mistake ;  because,  by  purchasing  from  him  who  bought  in 
good  faith  without  notice,  he  would  acquire  all  his  rights  and 
equities. 

A  subsequent  purchaser  bona  fide  and  without  notice  from  a 
first  purchaser  who  had  notice  of  the  mistake  would  hold  the 
lands  not  included  in  the  mortgage  free  from  the  mortgage ;  be- 
cause his  equity  would  be  at  least  equal  to  that  of  the  mort- 
gagee. 

To  apply  these  principles :  if  Charles  Mix  had  no  notice  of 
the  mistake  when  he  bought  under  the  decree  of  Brown  against 
Mix  and  others,  the  complainant  cannot  succeed  in  any  eyent. 
Had  he  such  notice  ?    It  is  contended  that  as  he  was  one  of  the 
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associates  for  whom  Brown,  the  mortgagor,  acted  as  trustee  and 
as  president  of  the  association,  he  is,  therefore,  chargeable  with 
the  same  knowledge  Brown  had  that  certain  other  land  was  in- 
tended to  be  covered  by  the  mortgage.  I  have  strong  doubts 
whether  this  position  can  be  maintained.  Actual  notice  is  the 
notice  required.  I  do  not  see  that  his  being  one  of  a  number  of 
associates  interested  in  the  property  is  sufficient  to  charge  him 
with  actual  notice  that  certain  other  land  was  intended  to  be  in- 
eluded  in  a  mortgage  given  by  the  trustee  who  held  the  title  for 
the  associates.  The  property  was  advertised  to  be  sold,  at.pub- 
fic  sale,  under  a  decree  of  this  court.  The  mortgage  was  on 
record.  It  was  a  sale  at  which  any  person  might  buy,  and  at 
which  the  property  might  be  sold  free  from  any  objection  or  in- 
fluence growing  out  of  a  mistake  as  to  the  quantity  included  in 
the  mortgage  ;  for  no  means  were  taken  to  apprise  the  public,  at 
that  sale  or  before,  of  any  mistake  in  the  mortgage.  Clearly, 
if,  under  such  circumstances,  property  be  sold  to  a  person  hav- 
ing no  knowledge  of  the  alleged  mistake  in  the  mortgage,  he 
▼ould  hold  free  from  the  mortgage.  If  the  case  is  to  turn  on 
the  ground  that  the  purchaser  at  that  public  sale  was  Charles 
Mix,  one  of  the  associates,  and  on  the  ground  of  his  having  no- 
tice, the  proof  of  such  notice  should  be  full  and  unequivocal. 
Now  the  most  that  can  be  said  as  to  notice  by  him  is,  that  he 
supposed  that  the  mortgage  covered  the  additional  land  claimed 
under  it ;  for,  knowledge  of  what  is  said  to  be  the  mistake  in 
the  mortgage  was  not,  it  seems,  discovered  by  any  body  till 
long  after  this  public  sale  at  which  Chas.  Mix  bought  the  prop- 
erty. 

But  the  mortgage  was  recorded.  Mix,  as  well  as  all  others 
who  thought  of  purchasing  at  the  sheriff's  sale,  must  be  supposed 
to  have  examined  the  record,  to  see  what  the  mortgage  covered* 
The  mortgage  had  been  given  two  and  a  half  years  before.  No 
mistake  in  it  had  been  set  up  by  the  mortgagee.  And  Mix  was 
at  liberty  to  suppose  that  the  mortgagee  knew  what  the  mort- 
gage covered.  Certainly,  in  reference  to  all  bidders  not  con- 
nected with  the  transaction  and  having  no  actual  notice,  the  pro- 
perty was  to  be  sold  subject  only  to  the  mortgage  as  it  appeared 
on  record. 

12 
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And  if  Mix,  before  ezsmiDiog  the  records,  supposed  that  the 
mortgage  covered  the  dwelling-house,  yet,  when  the  record  in- 
formed him  it  did  not,  his  former  supposition  would  not  charge 
him  with  a  notice  of  a  mistake  in  the  mortgage ;  nor  with  notice 
or  knowledge  that  the  omission  of  the  dwelling-house  in  the  mort- 
gage was  made  under  such  circumstances  as  would  call  for  a  re- 
form of  the  mortgage  as  against  a  purchaser  at  that  sale. 

If  the  case  made  by  the  proofs  and  the  principles  applying  to 
it  could  carry  us  beyond  this,  the  next  question  would  be,  whe- 
ther notice  to  Kingsland  was  necessary,  and  if  so,  at  what  time 
notice  to  him  was  necessary.  He  bought  the  property  at  sher- 
iff's sale  on  executions  against  Charles  Mix. 

It  was  contended,  that  it  was  not  necessary  that  Kingsland 
should  hayenotice,  he  being  only  a  judgment  creditor  in  one  of  the 
judgments  under  which  the  land  was  sold  to  him  at  that  sale; 
and  that,  if  notice  to  him  was  at  all  necessary,  notice  at  any 
time  before  the  property  was  conveyed  to  him  by  the  sheriff  was 
sufficient. 

This  involves  the  construction  of  Sec.  5  of  the  ^^  Act  to  Reg- 
ister Mortgages,"  Rev.  Stat.  668,  which  provides,  that  every 
mortgage  shall  bo  void  against  a  subsequent  judgment  creditor  or 
bona  fide  purchaser  or  mortgagee  for  a  valuable  consideration  not 
having  notice  thereof,  unless  such  mortgage  shall  be  acknowl- 
edged or  proved  according  to  law,  and  recorded  or  lodged  for 
that  purpose  at  or  before  the  time  of  entering  such  judgment, 
or  lodging  for  record  the  deed  or  mortgage  to  such  subsequent 
purchaser  or  mortgagee. 

If  the  notice  contemplated  by  this  Sec.  must  be  prior  to  the 
entry  of  the  judgment,  and  this,  it  appears  to  me  must  be  the 
true  construction  of  the  act,  4  Halsted^s  Reports,  193,  the  com- 
plainant could  not  succeed,  if  all  other  difficulties  were  removed, 
unless  he  could  show  that  Kingsland  had  notice  of  the  alleged 
mistake  in  this  mortgage  prior  to  the  entry  of  his  judgment* 

A  case  of  the  character  of  the  one  now  before  the  court  was 
not,  probably,  in  the  contemplation  of  the  Legislature.  The 
leading  object  of  the  act,  no  doubt,  was  to  provide  that  a  judg- 
ment entered  should  be  prior  in  lien  to  a  mortgage  before  given? 
mdess  the  mortgage  was  recorded  prior  to  the  entry  of  the  judg- 
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flMBty  or  nnlees  the  jadgment  creditor  had  notice  of  the  mort- 
ma- 
in thia  caee  there  was  a  mortgage  recorded  before  the  entry  of 

the  judgment  The  question  is  not,  whether  the  mortgage,  as 
recorded,  is  good  against  the  judgment ;  there  is  no  doubt  about 
that;  but  whether  the  judgment  is  not  good  against  any  aubse* 
^ent  incorporation  into  that  mortgage  of  additional  land,  coy- 
end  by  the  judgment,  which,  as  between  the  parties  to  the  mort- 
gage, might  be  deemed  to  be  bound  by  it  on  the  ground  that  such 
additional  land  was  intended  hf  the  parties  to  the  mortgage  to 
be  included  in  it. 

The  question  is :  after  a  judgment  entered,  can  a  recorded 
mortgage  be  declared,  as  against  the  judgment  creditor,  to  cover 
more  land  than  the  recorded  mortgage  covers,  on '  the  ground 
thai  as  between  mortgagor  and  mortgagee  it  was  intended  and 
supposed  to  cover  more. 

It  seem  to  me  that  to  answer  this  question  in  the  affirmative 
would  be  to  allow  too  great  indulgence  to  the  negligence  of  par- 
ties.  As  to  third  persons  acquiring  subsequent  liens  on  prop- 
erty, the  record  is  their  proper  resort  for  information,  and  they 
must  be  permitted  to  rely  on  it  with  confidence.  Halst.  Big. 
637. 

U  a  prior  mortgage  recorded  does  not,  by  mistake  between 
the  mortgagor  and  mortgagee,  cover  all  the  land  it  was  intended 
to  cover,  it  is  the  misfortune,  to  say  the  least,  of  the  mortgagee ; 
and,  as  between  him  and  third  persons  acquiring  liens,  it  must 
be  considered  his  negligence.  No  good  general  purpose  would 
be  subserved,  and  much  mischief  would  result,  from  undertaking 
to  reform  such  prior  mortgages  as  against  subsequent  liens.  If 
it  could  be  reformed  as  against  a  subsequent  judgment  creditor, 
it  could  be  as  against  a  subsequent  mortgagee,  for  they  both 
stand  on  the  same  ground. 

There  is  nothing  in  the  proofs,  at  all  events  nothing  upon 
which  the  court  can  satisfactorily  ground  a  decree  for  the  com- 
plMnant  in  a  case  of  this  character,  to  show  that  Kingsland  had 
any  knowledge  of  any  mistake  in  the  mortgage  at  the  time  of  the 
entry  of  his  judgment.  No  such  idea  as  a  mistake  in  the  mort* 
gage  had  ever  been  suggested  by  any  body  at  this  time.    We 
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may  coigeoture  that  Kingslaad,  fxom  hk  relation  to  one  or  mote 
of  these  associates,  and  from  conversations  he  would  be  likely  to 
hear,  may  have  ^apposed  that  the  mortgage  coTered  more  land, 
but  the  record  spoke  differently. 

If,  then,  the  notice  contemplated  by  the  Sec*  we  have  refer- 
red to  must  be  before  the  entry  of  the  judgment,  the  complainaiit 
must  fail  on  this  ground  alone.  And  I  do  not  see  how  the  ex- 
press language  of  the  statute  can  be  overcome.  Any  subsequent 
notice  to  him  would  not  answer,  for  if  the  judgment  is  good 
against  all  lands  not  covered  by  the 'recorded  mortgage,  on  the 
ground  that  the  judgment  creditors  had  no  notice  before  the  en- 
try of  the  judgment,  a  sale  under  the  judgment  would  be  good, 
though  he  had  notice  after  the  entry  of  the  judgment. 

If  I  could  pass  this  point  favorably  to  the  complainant,  there 
are  other  very  serious  difficulties  in  his  way.  The  compliiB- 
ants'  counsel  seem  to  have  considered  that  it  would  not  be  ssfe 
for  them  to  rely  on  any  proof  they  could  offer  of  notice  to  Kings- 
land  before  the  entry  of  his  judgment ;  or  on  tlie  ground  that  a 
judgment  creditor  was  not  entitled  to  notice ;  or  on  the  ground 
that  a  judgment  creditor,  purchasing  property  under  his  own 
judgment  without  notice  is  not  to  be  considered  a  bona  fide  pur- 
chaser without  notice.  He  caused  a  notice  to  be  served  on 
Kingsland  after  the  property  had  been  struck  off  to  him  at  the 
sheriff's  sale  under  his  judgment  and  that  of  Wm.  Mix*  A 
copy  of  the  notice  is  in  evidence.  It  was  a  notice  that  Marga- 
ret Rutgers  held  a  Mortgage  given  by  Brown  to  Pomeroy,  da- 
ted Sept.  7,  1836,  for  $12,000,  payable,  &c.,  which  was  duly 
acknowledged  and  recorded,  on  which  all  the  principal  money 
was  due,  with  interest  from  Jany.  7, 1889,  except  |150  of  the 
interest  paid  since  that  date ;  and  that  the  said  mortgage  em- 
braces a  part  of  the  lands  levied  on  under  executions  in  favor 
of  Wm.  Mix  and  the  said  Jos.  Kingsland ;  and  that  Margaret 
Rutgers  claims  to  hold  under  the  said  mortgage,  and  to  be  en- 
titled to  a  lien  upon  six  acres  or  thereabouts  of  the  lands  so 
levied  on,  including  the  stone  dwelling-house  and  its  appo^' 
nances  thereon  situated,  that  is  to  say  upon  all  that  pieco  or 
parcel  of  land,  beginning,  &c.,  and  giving  certain  courses  an 
distances,  and  extending  the  line,  on  the  course  S-  48  def* 
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West,  two  ohaiiis  and  72  links  beyond  the  point  where  that 
line  stops  in  the  mortgage,  (the  distance  given  4n  the  mortgage 
on  dttt  course  being  bat  five  chains,  an  extension  of  tiiis  line 
two  chains  and  72  links  would  be  necessary  to  obtain  the 
object  sought  by  the  bill  ;)  and  that  the  said  Margaret 
is  about  to  proceed  in  the  Court  of  Chancery  for  the  enforcing 
of  such  lien.  This  is  simply  a  notice,  that  by  a  certain  mort-' 
gige  on  record,  Margaret  Rutgers  claimed  these  boundaries. 
The  record  showed  that  the  boundaries  given  in  the  mortgage 
were  different.  Which  was  K.  to  cmsider  right ;  the  bouj^la- 
lies  claimed  by  the  notice,  or  those  given  by  the  record  1  And 
what  was  K.  to  understand  by  this  notioe  ?  Was  it  that  the 
morf^gage  was  not  truly  recorded ;  that  the  boundaris  given  in 
the  mortgage  itself  were  the  boundaries  claimed  1  There  is 
nothing  said  in  this  notice  of  the  ground  on  which  she  claimed 
a  lien  according  to  the  boundaries  given  in  the  notice.  It  is 
not  said  that  she  claims  those  boundaries  because  it  was  in- 
tended that  the  mortgage  should  jgive  them,  and  that  a  mistake 
in  the  boundaries  was  made  in  drawing  the  mortgage.  The 
notice  is  simply  that  under  the  mortgage  she  claims  a  lien  ac- 
cording to  the  boundaries  given  in  the  notice.  And  it  would  be 
quite  as  natural  for  K.,  or  any  one  else,  to  suppose  that  the 
meaning  of  the  notice  was,  that  the  mortgage,  right  in  itself, 
was  wrongly  recorded,  as  that  the  mortgage  was  wrong  and 
did  not  include  all  the  land  intended  to  be  mortgaged.  It 
was  certainly  not  notice  of  a  mistake  in  drawing  the  mortgage. 
And  if  any  purchaser  chose,  after  such  notice,  to  examine  the 
records,  and  found  that  the  record  of  the  mortgage  was  diffe- 
rent from  the  boundaries  claimed  by  the  notice,  and  to  put  him- 
self on  the  ground  that  he  would  risk  being  bound  further  than 
the  record  went,  though  the  mortgage  itself  might  go  further, 
his  danger  from  what  he  supposed,  and  might  under  such  a  no- 
tioe suppose  to  be  the  difficulty,  that, is  to  say,  an  incorrect 
record,  differing  from  the  mortgage,  would  be  at  an  end  when  it 
appeared  that  the  mortgage  was  the  same  as  the  record. 

It  appears  to  me  that  the  notice,  in  a  case  like  this,  should 
have  stated  that  the  ground  on  which  the  boundaries  set  out 
in  it  were  claimed  was,  that  they  were  the  boundaries  intended 
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to  Iiave  been  inserted  in  the  mortgage,  and  that  by  mistakei  the 
ooorses  and  distances  were  so  run  as  to  exolnde  a  part  of  the 
land  intended  to  be  mortgaged.  There  is  nothing  in  the  nature 
of  the  notice  pyen  which'  would  authorize  Kingsland  to  refuse 
to  take  the  deed  from  the  sheriff. 

Again,  these  lands  were  sold  on  the  judgment  in  fayor  of 
Wm.  Mix,  for  $2800,  as  well  as  on  the  judgment  of  Jos. 
Kbgsland ;  and  no  notice  was  seryed  on  Wm.  Mix.  If  the 
sale,  had  it  been  made  entirely  under  his  judgment,  would 
haye  been  good  against  the  alleged  mistake  in  drawing  the  mort- 
gage, it  cannot  be  bad  because  it  was  sold  at  the  same  time 
under  K.'s  judgment  also.  If  the  sale  would  haye  been  made 
on  K.'s  judgment  alone,  yet,  K.,  by  his  purchase  at  a  sher- 
iff's sale  on  both  these  executions,  acquired  the  rights  of  a  pur- 
chaser under  the  judgment  of  Wm.  Mix. 

I  am  of  opinion,  that  the  complainant  can  sell,  by  yirtue  of 
her  mortgage,  only  the  lands  included  within  the  boundaries 
therein  giyen. 

Decree  aocordbgly. 
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Jonathan  Lore  and  others  v.  John  Getsinger  and  Joseph 

Getsinger,  and  others. 

The  fliitote  entitled  '*An  act  respecting  the  CoQrt  of  Gheaoeiy/'  Rer.  Stat.  9ftl,  pio- 
riding  that  oo  the  return  "  no  goods"  on  an  execution  iasaed  on  a  judgment  at  law, 
a  bill  may  be  filed  fbr  the  discorery  of  any  property,  thing  in  action,  Ac.  belonging 
to  the  debtor,  or  held  in  tnut  for  him,  made  no  change  as  to  the  righta  of  erediton 
agnnit  tbe  fitmudulent  conToyanoe  of  property  that  may  be  reached  by  execotioo* 
Thia  daaa  of  caaes  stand  as  they  did  before  the  statute. 

Three  creditors  had  obtained  judgments  in  a  Justices  Court,  against  the  same  defend- 
ant^ the  judgments,  with  the  costs  thereon,  amounting,  together,  to  $108,  and 
had  inaed executions  thereon,  which  were  all  returned  "no  goods." 

Mild,  that  they  mifrht  unite  as  complainants  in  a  bill  to  set  aside  a  fraudulent  transfer 
of  personal  property  that  might  be  reached  by  execution. 

The  bfll  diaiged,  also,  that  a  certain  conTeyanoe  by  the  defendant  of  real  estate  was 
fraoduleot;  and  prayed  that  that,  also^  might  be  set  aside.  After  the  bill  was  filed, 
one  of  the  creditors  obtained  a  judgment  against  the  defendant  in  a  higher  oonrt^ 
which  wma  a  lien  on  lands^  (the  judgments  in  the  Justices'  Court  being  no  liens  on 
lands.)  An  amendment  of  the  bill  to  introduce  the  subsequent  judgment  was  not 
pemitted. 

?ada  on  which  the  transfer  of  personal  estate  was  declared  roid  as  against  erediton. 

On  the  6th  February,  1846,  John  Getsinger  and  Joseph  Get- 
singer, who  were  partners  in  the  manufacture  of  glass,  executed 
to  George  B.  Cooper  and  Charles  B.  Townsend  a  bill  of  sale  of 
lU  the  personal  property  which  the  said  Getsingers  held  in  part- 
nership ;  and  of  all  the  furniture  in  each  of  their  houses  ;  and 
all  the  hogs,  cows,  calves,  hay,  rye,  corn  and  other  grain  belong- 
ing to  them,  respectively ;  and  all  the  lumber,  cut  and  in  the 
log,  on  the  landing  or  elsewhere,  and  all  the  glass  manufactured 
or  in  progress  of  manufacture,  and  701  boxes  of  glass  then  in  the 
possession  of  Francis  Lee  and  J.  P.  Bickley,  and  all  and  every 
article,  of  every  kind,  belonging  to  them  jointly  or  individually, 
for  the  consideration  in  the  said  bill  of  sale  expressed  of  $1 ; 
the  bill  of  sale  containing  a  covenant  that  the  said  Getsingerfl 
were  the  lawful  owners  of  the  said  goods. 

On  the  same  day,  the  Getsingers,  with  their  respective  wives, 
executed  to  the  said  Cooper  and  Townsend  a  deed,  in  fee  simple, 
for  the  consideration  therein  expressed  of  $1,250,  for  thirty-six 
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tracts  of  land,  describing  them,  including  a  tract  of  abont  ten 
acres  on  a  part  of  which  the  glass  factory  buildings  and  the 
said  houses  of  the  Gretsingers  and  other  houses  stood,  and  con- 
tuning  altogether  about  8718  acres  of  land ;  which  deed  con- 
tinned  a  covenant  of  warranty  on  the  part  of  the  grantors  against 
them  and  their  respective  wives  and  all  persons  claiming  under 
ihem  or  any  of  them ;  and  was  duly  recorded. 

On  the  same  day,  Cooper  and  Townsend,  by  deeds  executed 
by  them,  conveyed  to  the  children  of  John  Getsinger,  naming 
them,  in  fee,  the  house  and  lot  where  John  Getsinger  lived,  and 
to  the  children  of  Joseph  Getsinger,  naming  them,  in  fee,  the 
house  and  lot  where  Joseph  Getsinger  lived.  These  two  deeds 
wwe  not  recorded. 

On  the  19th  February,  1846,  Jonathan  Lore  recovered  a 
judgment  in  a  Justice's  Court  against  the  Getsingers,  for  $11  09 
of  debt,  and  $1  74  costs  ;  on  which  a  Ji.  fa.  was  issued,  and 
returned  March  13, 1846,  ^^  no  goods."  Another  execution fKMn 
a  Justice's  Court,  on  a  judgment  entered  Feb.  20, 1846,  in  favor 
of  John  Wallis,  against  the  Getsingers,  for  $42  38  debt  and 
costs  was  also  returned,  March  13, 1846,  ^^  no  goods."  Another 
execution  from  a  Justice's  Court,  in  favor  of  James  Smallwood 
against  the  Getsingers,  on  a  judgment  entered  Feb.  21, 1846, 
for  $48  53  debt  and  costs,  which  judgment  had  been  assigned 
tp  David  Lore,  was  returned,  March  13, 1846,  ^^  no  goods." 

On  the  11th  August,  1846,  Lorenzo  Ogden  recovered  a  judg- 
ment in  the  Circuit  Court  of  Cumberland,  against  the  Getsin- 
gers, for  $1,203  13,  on  which  execution  was  issued,  and  returned 
<^no  goods."  On  the  same  day,  Jonas  Hess  recovered  a  judg- 
ment in  the  said  Circuit  Court  against  the  Getsingers,  for 
$1429  19,  on  which  an  execution  was  issued  and  returned  "  no 
goods."  And,  on  the  20th  May,  1846,  Jonathan  Lore  recovered 
a  judgment,  in  the  said  Circuit  Court,  against  the  Getsingers, 
for  $665  93,  on  which  execution  was  issued,  and  returned  ^'  no 
goods." 

On  the  16th  of  April,  1846,  Jonathan  Lore,  John  Wallis  and 
David  Lore  filed  their  bill,  for  themselves  as  judgment  creditors 
of  the  Getsingers,  and  for  all  other  judgment  creditors  of  the 
Getsingers  who  should  come  in,  &c.,  stating  the  foregoing  facts  ^ 
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and  stotiDg,  further,  that  at  the  time  of  the  making  of  the  said 
lull  of  tfale,  the  said  Getsiogers  were  indebted  to  divers  persons 
in  large  sums  of  money,  and  among  others,  to  the  said  complain- 
ants ;  and  that  the  said  bill  of  sale  was  without  any  valuable 
consideration  bona  fide  paid ;  and  that  the  Getsingers  have  been 
permitted  to  retain  the  possession  of  the  said  property  ever  since 
the  making  of  the  said  bill  of  sale  :  and  charging  that  the  same 
is  frandnlent  and  void  as  against  the  complainants ;  and  stating^ 
in  reference  to  the  deed  for  the  lands,  that  there  was  a  secret 
understanding  that  the  grantees,  C.  and  T.,  should  re-convey  to 
the  children  of  the  Getsingers,  respectively,  the  houses  in  which 
the  Bud  John  and  Joseph  Getsinger,  respectively,  lived,  and 
should  pay  to  John  Getsinger  $300  a  year,  and  to  Joseph  Get- 
singer (200  a  year,  as  long  as  the  glass  works  should  be  carried 
on. 

Tliat  C.  and  T.  sent  an  express,  the  same  night  the  deed  to 
them  was  executed,  to  Bridgeton,  a  distance  of  16  miles,  and 
had  the  said  deed  deposited  with  the  Clerk  of  the  County,  for 
record  before  daylight  the  next  morning ;  that  the  said  two  deeds 
to.the  children  have  not,  as  the  complainants  are  informed,  yet 
been  recorded  ;  that,  although  the  said  deed  to  C.  and  T.  pur- 
ports to  have  been  made  for  the  consideration  of  $1250  paid  be- 
fore the  delivery  thereof,  yet  the  complainants  are  informed,  be- 
lieve and  charge,  that  no  money  whatever,  or  if  any,  a  mere 
nominal  sum,  was  paid.  They  charge  that  the  said  deed  was 
made  for  the  purpose  and  with  the  intent  to  delay,  defeat,  hinder 
and  defraud  the  creditors  of  the  Getsingers,  and  is  therefore 
fraudulent  and  void  as  against  the  complainants  and  the  credit- 
ors of  the  Getsingers,  or  either  of  them.  That  the  said  two 
deeds  made  by  C.  and  T.  to  the  children  of  the  said  Getsingers, 
respectively,  were  made  without  any  valuable  consideration  there- 
for paid  by  the  said  children  or  either  of  them ;  and  were  made 
at  the  same  time  with  the  said  deed  and  bill  of  sale  to  C.  and 
T. ;  and  were  a  part  of  the  same  transaction,  and  part  of  apian 
devbed  by  the  said  J.  and  J.  Gretsinger  and  C.  and  T.  to  put  the 
property  of  the  Getsingers,  or  a  considerable  portion  thereof,  be- 
yond the  reach  of  the  creditors  of  the  Getsingers,  and  to  enable 
them  to  keep  possession  of  the  said  houses  and  lots  and  of  the 
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furnitare  and  other  articles  in  the  said  houses,  and  to  use,  occupy 
and  enjoy  the  same  as  if  no  such  deed  or  bill  of  sale  had  been 
made.  They  charge,  that  the  said  two  deeds  made  to  the  sidd 
children,  respectively,  were  made  with  the  intent  and  purpose  to 
defraud,  hinder  and  delay  the  creditors  of  the  Getsingers,  -and 
are  therefore  fraudulent  and  void  as  against  the  complainants  and 
all  other  creditors  of  the  Getsingers. 

The  bill  then  states  what  the  complainants  charge  to  be  the 
value  of  the  real  and  personal  property  conveyed  to  C.  and  T., 
and  the  value  of  the  two  houses  and  lots  conveyed  to  them  bytiie 
children  of  the  Getsingers  ;  charging  the  real  estate  to  be  worth 
$14,000,  subject  only  to  an  incumbrance  of  $11,745  23 ;  and 
the  personal  estate  to  be  worth  $5,000  or  $6,000 ;  and  the  two 
houses  conveyed  by  C.  and  T.  to  the  children  to  be  worth  $1,000 
each.  That,  at  the  time  of  the  said  conveyances,  the  aggregate 
amount  of  the  indebtedness  of  the  Getsingers  was  not  less  than 
$25,000 ;  and  that  C.  and  T.  knew,  at  the  time,  that  the  Get- 
singers were  largely  indebted,  and  more  than  they  were  able  to 
pay. 

That  the  Getsingers  are  Germans,  and  but  little  acquainted 
with  the  English  language  ;  very  ignorant  of  our  laws  and  of 
the  proper  mode  of  transacting  legal  business,  and  of  the  nature 
and  effect  of  legal  proceedings.  And  that  the  complainants  are 
informed  and  believe  that  the  said  Getsingers  were  hurried  and 
constrained,  by  various  unfounded  representations  held  out  to 
them  by  Cooper  and  Townsend,  or  one  of  them,  to  execute  the 
said  conveyances,  without  giving  them  time  to  consult  th^ 
friends  whom  they  desired  to  consult,  or  take  the  opinion  of 
counsel,  or  fully  to  understand  the  nature  and  effect  of  the  con- 
veyances they  were  required  to  sign.  To  show  which,  the  com- 
plainants say,  that  John  Getsinger  asked  Townsend  to  give  him 
from  Friday,  the  day  on  which  the  deeds  bear  date,  until  the 
Monday  following,  to  consult  his  friend  John  G.  Rosenbaum  be- 
fore he  executed  the  said  deeds ;  but  that  Townsend  insisted 
that  the  deeds  must  be  executed  on  the  said  Friday,  and  told  the 
said  Getsinger  that  if  it  was  not  done  that  day  the  Sheriff  would 
sell  their  property  the  next  day,  though  the  Sheriff  had  not  ad- 
vertised the  property,  and  Townsend  well  knew  the  Sheriff  could 
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not  sell  the  next  day.  That  the  complainants  are  informed  and 
believe  that  Townsend  gave  as  another  reason  to  the  Get- 
singers  why  he  could  not  delay  the  business  until  Monday,  that 
he  had  four  lawyers  on  expense,  and  could  not  wait;  and  that, 
notwithstanding  the  said  John  Getsinger  was  advised  by  his 
friend  James  Ward  not  to  enter  into  any  writings  until  he  got 
legal  advice  as  to  the  effect  thereof,  and  that  there  was  no  neces- 
sity of  hastening  the  sale,  and  notwithstanding  the  said 
Ward  carried  to  the  Getsingers  a  proposition  from  Joshua  Brick 
and  others  that,  if  the  Getsingers  would  make  an  assignment  of 
their  property  for  the  benefit  of  all  the  creditors,  the  creditors 
would  make  to  them  a  deed  for  the  houses  in  which  they  lived, 
yet  the  Getsingers  declined  the  proposition. 

The  bill  then  introduces  statements  that  the  complainants 
have  reason  to  believe,  and  do  believe,  that  the  Getsingers  have 
equitable  interests,  things  in  action,  &c.  of  the  value  of  $100  and 
morg,  which  they  have  been  unable  to  discover  and  reach  by 
executions  on  their  judgments;  and  seeks  a  disclosure  from  the 
Getsingers. 

The  bill  prays  a  receiver,  and  that  the  Getsingers  may  be  en- 
joined from  collecting,  receiving,  selling  or  transferring  any  of 
their  debts,  goods,  account  books,  notes,  &c.  &c. ;  and  from  con* 
fessingany  judgment  for  the  purpose  of  giving  any  creditor  a 
preference  over  the  complainants ;  and  that  the  said  bill  of  sale 
and  deed  to  Cooper  and  Townsend  may  be  declared  void  ;  and 
also  the  two  deeds  from  Cooper  and  T.  to  the  children  of  the 
Getsingers,  and  that  C.  and  T.  may  be  injoined  from  selling, 
taking  away,  or  disposing  of  any  of  the  personal  property  men- 
tioned in  the  bill  of  sale. 

It  appears  that,  at  the  date  of  the  said  deeds  and  bill  of  sale, 
die  real  estate  was  subject  to  a  mortgage,  dated  August  16, 
1845,  given  to  Joshua  Brick,  Thos.  Lee,  Frances  Lee  and  T.  B. 
Bickley,  to  secure  $11,755  28  in  six  and  twelve  months,  with  in- 
terest ;  and  that,  at  the  same  time  an  execution  existed,  which 
had  been  levied  in  November  before  on  the  personal  property  of 
the  Getsingers  at  the  time  of  the  levy,  issued  on  a  judgment  for 
$2,400,  obtained  by  Lee  and  Bickley  against  the  Getsingers, 
which,  it  was  admitted  in  the  argument,  was  for  a  part  of  the 
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money  aecored  by  the  mortgage  ;  a&d  that  there  were,  at  the 
same  time,  several  executions  in  the  ^lands  of  constables,  which 
had  been  levied  on  personal  property  of  the  Getsingers,  amount- 
ing in  all  to  about  $224. 

The  Oetsingers  and  Cooper  and  Townsend  put  in  their  joint 
and  several  answer. 

They  admit  the  judgments,  executions  and  returns  thereon 
stated  in  the  bill.  They  say  that  the  bill  of  sale  was  made  for  a 
valuable  consideration  bona  fide  paid  and  agreed  to  be  paid  by 
C.  and  T.  to  the  Getsingers ;  that  the  articles  therein  mentioned, 
except  701  boxes  of  glass  in  the  possession  of  Lee  and  Bickley, 
were,  at  the  execution  of  the  bill  of  sale,  delivered  to  C.  and  T. ; 
and  that  the  same,  except  some  articles  of  household  furniture  of 
the  Get3ingers,  of  but  small' value,  have  ever  since  remained  in 
the  possession  of  C.  and  T.,  or  have  been  consumed  by  them  in 
the  progress  of  their  business  ;  and  they  deny  that  the  said  bill 
of  sale  was  made  with  any  view  to  injure,  delay  or  defraud  cred- 
itors, or  that  the  complainants  have  in  a*ny  way  been  injured 
thereby ;  and  they  submit  that  the  same  was  a  valid,  fair  and 
bona  Jide  transaction. 

They  admit  the  deed  from  the  Getsingers  to  C.  and  T.  They 
say  that  the  bill  of  sale  and  deed  were  made  at  the  same  time, 
and  were  one  and  the  same  transaction,  and  were  made  by  the 
Getsingers  and  their  wives,  to  convey  to  C.  and  T. 'their  interest 
in  certain  glass  works  and  tracts  of  land  appurtenant  thereto, 
and  certain  personal  property  principally  connected  therewith,  in 
pursuance  of  a  contract  made  by  the  said  parties,  fairly  and  de- 
liberately, for  a  fair  and  bona  Jide  consideration  equal  to  the 
full  value  thereof,  as  it  was  then  situated,  and  in  the  fair  and 
ordinary  transaction  of  business ;  with  no  view  to  defeat,  delay 
or  injure  the  complainants  or  any  other  creditor  of  the  Getsin- 
gers. 

They  say,  that  the  true  consideration  paid  and  agreed  to  be 
paid  for  the  said  real  and  personal  property  was  the  following  : 
the  execution  (before  stated)  in  favor  of  Lee  and  Bickley,  and 
which  they  paid  on  the  12th  of  February,  1846,  amounting  to 
|2,512  18;  that  they  also  agreed  to  pay,  for  and  on  behalf  of 
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the  Gretsingers,  at  their  request,  $500  bona  fide  due  from  them 
to  one  Joseph  Schmonse,  (250  bona  fide  due  from  them  to  Lo- 
renao  Ogdeo,  $150  bona  fide  dne  from  them  to  Richard  Mitchell, 
and|100  bona  fide  due'trom  them  to  Charles  Bank,  and  several 
smns  upon  executions  in  the  hands  of  constables,  previously  le- 
vied on  the  said  personal  property,  supposed  to  amount  to  $250, 
and  which  afterwards  proved  to  b^  $224  ;  all  which  sums  the 
said  C.  and  T.  have  fully  paid  and  satisfied ;  thatthe  real  estate 
was  subject  to  a  mortgage  (being  the  mortgage  before  mentioned) 
for  $11,755  23,  which  money,  or  such  part  thereof  as  was  justly 
due,  the  said  C.  and  T.  agreed  and  expected  to  pay. 

That  the  wives  of  the  Getsingers  had  not  signed  the  said 
mortgage,  and  were  entitled  to  a  prospective  right  of  dower,  and 
were  unwilling  to  join  in  executing  the  said  deed  without  some  rea- 
sonable equivalent ;  and  it  (vas  therefore  agreed  that,  in  consid- 
eration of  their  joining  in  the  said  conveyance,  and  as  some 
compensation  to  them  for  their  right  of  dower,  the  two  houses 
mentioned  in  the  bill  should  be  conveyed  to  such  persons  as  the 
wiyes  should  designate  and  request ;  and  at  their  request  the 
same  were  accordingly  conveyed  to  the  children  of  each. 

They  deny  that  the  said  houses  were  worth  anything  like 
$1200  each ;  but  believe  that  $1200  would  be  a  good  price  for 
the  two.  They  say  that  the  said  houses  were  no  more  than  a 
reasonable  consideration  to  the  wives  for  joining  in  the  convey* 
ance;  that  the  other  property  conveyed  by  them  to  C.  and  T., 
sold  by  deed  conveying  all  the  right  of  the  wives,  would  bring 
considerably  more,  either  at  public  or  private  sale,  and  was  ac- 
tually worth  more  than  the  whole  property,  including  the  said 
houses,  would  be  worth  or  bring  if  conveyed  by  the  husbands 
alone.  And  the  defendants  C.  and  T.  state,  that  they  would 
not  have  given  for  the  whole  property,  including  the  two  houses, 
what  they  have  given  and  agreed  to  give,  if  the  wives  had  refused 
to  join  in  the  conveyance. 

They  say  that  the  said  deeds  were  not,  nor  was  either  of  them, 
made  for  the  purpose  and  with  the  intent  to  delay,  hinder  or  de- 
fraud the  creditors  of  the  Getsingers,  or  either  of  them ;  but 
that  they  were  made  in  pursuance  of  a  fair  and  bona  fide  con- 
tract, and  for  a  good  and  adequate  consideration ;  and  they  in- 
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sist  that  the  same  are  valid ;  and  they  deny  that  there  was  any 
intention  or  desire  to  put  the  property  of  the  Getsingers,  or  any 
part  thereof|  beyond  the  reach  of  their  creditors,  or  that  there 
was  any  plan  or  intention  so  to  do.         « 

The  defendants  C.  and  T.  for  themselves  say,  it  is  true  they 
sent  np  the  deed  to  be  recorded  in  the  night,  exercising  in  so 
doing,  as  they  believe,  only  a  reasonable  precaution  against  any 
attempt  they  had  reason  to  believe  might  be  made  by  designing 
persons  to  injure  and  defraud  them ;  and,  as  they  submit,  there- 
by doing  nothing  illegal,  improper  or  suspicious ;  and  they  also 
caused  the  said  bill  of  sale  to  be  put  on  record,  being  willing  that 
all  their  acts  in  the  matter  should  be  public. 

The  defendants  deny  that  the  real  estate  was  worth  $1400, 
and  deny  that  the  personal  property  included  in  the  bill  of  sale 
was  worth  $5,000 ;  nor  do  they  believe  that  it  was  worth  more 
than  was  given  for  it  by  C.  and  T.  They  say  that  the  personal 
property  was  valued,  previous  to  the  sale,  by  persons  appointed 
by  the  Sheriff,  one  of  whom  was  a  creditor  of  the  Getsingers,  at 
about  $1500,  including  what  is  contained  in  the  bill  of  sale,  ex- 
cept some  articles  amounting  in  value  to  about  $150,  and  except 
the  701  boxes  of  glass  in  the  possession  of  Lee  and  Bickley, 
which  are  claimed  by  them,  or  by  them  and  Joshua  Brick  and 
Thomas  Lee,  and  have  not  come  to  the  possession  of  C.  and  T., 
or  to  any  one  for  their  use,  being  of  the  yalue  of  about  $1028. 

That  at  the  time  of  the  said  sale  it  was,  and  is  still  the  belief 
of  the  defendants,  that  the  real  estate  would  not  bring,  at  a  pub- 
lic sale,  more  than  the  incumbrances  on  it ;  and  had  the  works 
gone  out  of  blast,  there  is  every  reason  to  believe  that  the  said 
real  estate  would  not  pay  the  incumbrances.  That  property  of 
that  description  is  very  precarious  and  uncertain  in  its  value, 
and  would  be  greatly  depreciated  by  ceasing  to  be  worked  for 
any  considerable  time ;  and,  as  these  defendants  then  believed 
and  still  believe,  would  be  greatly  lessened  in  value  by  any  ma- 
terial reduction  of  the  rates  of  duties  levied  by  the  U.  S.  on 
glass  ;  the  great  probability  of  which  reduction  the  defendants 
were  well  aware  of  when  the  said  sale  was  made. 

They  deny  that  there  was  any  understanding  at  the  time  of  or 
previous  to  said  conveyances  and  bill  of  sale,  and  as  any  part  of 
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the  eoDsideration  for  making  the  same,  that  C.  and  T.  should 
pay  John  Getsinger  $300  a  year,  and  Joseph  Gretsinger  $200  a 
year  as  long  as  the  glass  works  should  be  carried  on. 

These  defendants  C.  and  T.  purchased  the  said  property  with 
the  bona  fide  view  of  carrying  on  the  said  glass  works  for  their 
own  advantage  and  profit ;  and  since  said  purchase  have  so  car- 
ried them  on,  and  expect  «to  do  so.  There  is  not  now,  nor  has  . 
there  ever  been,  since  the  making  of  the  said  conveyance,  any 
agreement  or  understanding,  express  or  implied,  that  the  Get- 
singers,  or  either  of  them,  or  any  other  person  for  their  use  and 
benefit,  shall  have  any  share  of  the  profits,  or  any  interest  in  the 
sidd  property,  or  any  right  to  the  same  in  any  contingency,  ex- 
cept their  right  under  the  lease  hereafter  mentioned. 

C.  and  T.,  who  are  not  practical  glass  blowers,  needing  the 
services  of  the  Getsingers,  did  agree  with  John  Getsinger  to  pay 
him  $300  a  year,  in  quarterly  payments,  for  his  services  as  su- 
perintendent of  the  glass  factory,  at  which  rate  they  have  paid 
him  since  their  said  purchase ;  and  to  pay  Jos.  Getsinger  $200  a 
year,  qiurterly,  for  his  services  as  master  blower  and  pot  maker, 
at  which  rate  they  have  paid  him  since  their  said  purchase ;  and 
they  also  made  a  lease  to  the  sons  of  John  and  Jos.  G.  for  two  lots 
of  meadow,  at  the  annual  value  of  not  exceeding  $50,  for  the  use 
of  the  said  John  and  Joseph,  the  proceeds  of  which  they  receive, 
in  addition  to  the  sum  aforesaid ;  and  which  said  sums  and  the 
proceeds  of  said  meadow  are  no  more  than  a  reasonable  consid- 
eration for  the  services  actually  rendered  by  the  Getsingers  to 
C.  and  T.,  and  no  more  than  are  usually  paid  for  similar  ser- 
vices. 

The  defendants  admit  that,  at  the  time  of  making  said  bill  of 
sale  and  conveyance  the  Getsingers  were  largely  indebted ;  and, 
although  C.  and  T.  had  no  particular  knowledge  of  the  said 
debts,  they  were  informed  that  such  was  the  case  ;  and  the  fact 
also,  was,  as  the  defendants  all  believe,  that  the  affairs  of  the 
Getsingers  were  so  situated  that  there  was  no  reasonable  pros- 
pect of  their  being  able  to  pay  anything  more  than  the  incum- 
brances then  on  the  property,  had  they  not  succeeded  in  effect-  • 
ing  a  sale  to  persons  able  and  willing  to  carry  them  on.  Had 
the  whole  personal  property  levied  on  been  sold  under  the  execu- 
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tions  and  dispersed,  or  had  the  Oetsingers  made  an  assignment, 
the  works  most  have  stopped;  and  in  either  case  the  property 
must  have  greatly  depreciated,  to  the  injury  of  the  creditors. 
These  defendants  believed  at  the  time  the  sale  was  made,  and 
still  believe,  that  the  sale,  for  the  price  obtained  and  actoally 
paid  to  the  creditors  of  the  Getsingers,  was  the  best  arrangement 
that  could  be  made  for  the  benefit  of  all  concerned. 

The  defendants  say  it  is  true  that  the  Getsingers  are  Germans 
and  but  little  acquainted  with  the  English  language,  and  are  not 
well  acquainted  with  the  laws  of  the  country ;  but  the  defend- 
ants the  Getsingers  declare  that,  before  executing  the  conveyance 
and  bill  of  sale,  they  made  themselves  fully  acquainted  with  the 
nature  and  efiect  thereof,  and  were  at  the  time,  and  still  are,  en- 
tirely satisfied  that  they  did  what  was  best  for  themselves  and 
best  for  their  creditors. 

The  defendants  say  that  the  proposition  to  purchase  the  said 
works  was  first  made  by  the  Getsingers  to  C.  and  T.,  and  that 
negotiation  respecting  the  purchase  was  in  progress  a  full  week ; 
and  the  Getsingers  deliberated  on  the  subject  and  consulted  with 
their  friends  during  that  period  until  fully  satisfied.  The  de- 
fendants deny  that  unfounded  representations  were  made  by  C. 
and  T.,  or  either  of  them,  to  the  Getsingers,  or  either  of  them, 
to  induce  them  to  execute  the  said  conveyances.  They  say  that 
the  terms  of  the  contract  had  been  agreed  upon  on  Friday,  and 
C.  and  T.  were  desirous  and  urged  that  the  business  should  be 
completed  that  day,  if  at  all ;  and  C.  and  T.  say  they  were  in- 
duced so  to  do  because  ample  time  had  been  spent  in  arranging 
the  business,  and  further  delay  would  occasion  them  additional 
expense  and  inconvenience,  and  because  they  were  informed  and 
believed  and  still  believe  that  J.  Brick,  Thos.  and  F.  Lee  and 
Bickley  were  using  all  the  means  in  their  power  to  embarrass 
them  and  to  break  up  the  business  of  the  glass  works,  and  bring 
the  Getsingers  wholly  under  their  power  and  control. 

The  defendants  say  they  believe,  and  therefore  state,  that  the 
complainants'  bill  was  filed  at  the  instigation  of  and  in  concert 
with  said  Brick,  Lees  and  Bickley,  who  contribute,  as  the  de- 
fendants are  informed  and  believe,  to  the  expenses  of  this  suit, 
and  are-  really  parties  thereto ;  and  they  believe,  and  therefore 
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tiate,  that  the  whole  difieulij  hM  been  produced  by  iheir  inter- 
fcreaoe  end  to  aenre  ih^  private  purposes.  The  Oetsingers 
depended  much  on  them,  for  many  years,  for  advice  and  aid ; 
but  it  having  come  to  the  knowledge  of  the  said  Brick,  Lees  and 
Biekley  that  their  bnsiness  had  not  prospered,  and  that  the  Get- 
singers  had  met  with  very  heavy  losses,  by  fire  and  otherwise, 
Briok,  and  Biekley  his  son-in-law,  and  the  said  Thos.  Lee,  and 
Fnneis  Lee  his  son,  who  had  previonsly  been  mnch  at  variance 
and  for  a  long  time  not  in  the  habit  of  transacting  business  to« 
gather,  reconciled  their  difficulties,  and,  as  the  defendants  believe 
and  atate,  concocted  together  and  unjustly  and  unlawfully  com- 
bined to  get  die  said  glass  works  into  their  own  hands,  or  to  get 
the  management  of  the  business  ;  and  joined  together,  in  pur- 
suance of  said  design,  to  obtain  from  the  Oetsingers  the  said 
mortgage  and  judgment,  and  then  suddenly  refused  to  give  them 
any  further  credit,  or  afford  them  any  aid ;  but  caused  their  ex- 
ecutions to  be  levied,  and  were  proceeding  to  enforce  a  sale ;  and 
when  they  found  that  their  said  design  was  likely  to  be  defeated, 
and  that  Ae  Gretsingers  were  in  a  fair  way  to  sell  the  works  to 
C.  and  T.,  they  combined  with  the  complainants  to  embarrass 
and  throw  all  the  difficulties  in  the  way  of  the  defendants  in  their 
power. 

The  Getfiingers  say,  that  John  Getsinger  owns  some  land  in 
Atlantic  county,  which  is  mortgaged  to  a  creditor  of  the  said 
Getsingers  for  its  full  value ;  and  they  say  they  have  annexed  to 
the  answer  a  list  of  all  their  property,  and  debts  due  them 
which  have  been  contracted  within  any  reasonable  time,  and 
which  are  of  any  value,  setting  forth  what  they  consider  may 
perhaps  be  collected,  and  which  they  suppose  are  doubtful  or 
desperate ;  and  they  say  that,  except  what  is  contained  in  the 
said  list,  and  except  their  earmngs  since  the  making  of  said 
conveyances,  which  they  have  from  time  to  time  expended  in 
the  support  of  themselves  and  their  families,  and  except  the 
lease  before  mentioned,  they,  or  either  of  them,  had  not,  at  the 
time  of  the  rendition  of  the  judgment  in  the  bill  mentioned, 
possessed,  owned  or  had,  and  do  not  now  possess,  own  or  have 
any  property  of  any  kind. 

The  Getsingers  say  they  have  always  been  and  still  are  de- 
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flixous  of  paying  all  ibeir  debt8»  and  hate  made  eyery  possible 
effort  to  do  so,  and  have  always  intended  to  f^propriata  every 
cent  they  oould  collect  of  the  debts  dne  them,  and  all  their  prop- 
erty to  the  payment  of  their  debts ;  and  that  they  have  never 
concealed  the  same ;  bat  are  desirous  now  to  collect  what  is  dae 
them,  and  pay  the  same  to  their  creditors,  and  submit  that  the; 
ought  to  be  allowed  to  do  so  without  farther  restraint  or  hindranoe. 

The  answer  submits,  that  the  complainants  have  not  brong^t 
themselves,  by  the  facts  stated  in  their  bill,  within  the  provis- 
ions of  the  act  entitled  ^'  An  act  respecting  the  Court  of  Cihan- 
cery,"  and  are  not  entitled  to  the  benefit  thereof ;  and  they  hope 
they  shall  have  the  same  benefit  of  this  defense  as  if  they  had 
demurred. 

The  case  was  heard  on  the  pleadings  and  evidence*  . 

W.  Hoisted  for  the  complainants.  He  cited  Long  an  SaUsj 
69, 70, 72,  282,  3 ;  1  Hoist.  Rep.  165  ;  1  Cranch,  309  ;  3  Gfi- 
man^s  Rep.  455,  463 ;  Story  on  Solesj  437 ;  2  Kent^s  Com.  531, 
2 ;  9  John.  Rep.  337  ;  2  Burros  Rep.  328  ;  2  WhortoHy  302 ;  6 
lb.  53 ;  3  Cokeys  Rep.  80  ;  2  Scho.  ^  Lef.  492,  501 ;  2  Paige, 
333 ;  3  GUman,  523 ;  9  Paigej  595,  605  ;  5  lb.  505 ;  1  Edw. 
271,  451 ;  MUf.  on  PI.  262 ;  12  Ves.  48  ;  8  Wend.  339 ;  4 
J(^n.  Ch.  183 ;  5  lb.  276 ;  1  Hopk.  112  ;  7  Doy,  205,  496. 

L.  Q.  C.  Elmer  and  P.  D.  Vroom  for  the  defendants.  They 
cited  2  Rev.  Stat,  of  JV.  F.,  173,  sec.  37 ;  Rev.  Stat.  ofJf.  /., 
921, 2 ;  Story's  Eq.  Pl.y  sec.  332,  3,  885,  6,  7,  8 ;  1  Paige, 
200 ;  1  Green's  Ch.  258  ;  4  John.  Ch.  671 ;  Clark's  Ch.  Rep. 
299 ;  7  Paige,  583,  350,  637  ;  2  lb.  637  ;  Story  on  Sales,  447 
to  457 ;  7  Halst.  Rep.  285  ;  2  South.  Rep.  738  ;  4  Harr.  Rep. 
166  ;  4  Halst.  Rep.  135  ;  5  Term.  Rep.  235  ;  1  Saxt.  Ch.  341 ; 
9  Ves.  246 ;  1  Bro.  Ch.  175. 

The  Cbancellor.  It  is  objected  in  the  answer,  and  the  ob- 
jection has  been  urged  in  argument,  that  this  is  a  creditor's  bill 
under  our  act  entitled  "An  act  respecting  the  Court  of  Chancery," 
Rev.  Stat.  921 ;  and  that  no  execution  of  either  of  the  com- 
plainants, nor  all  the  executions  of  the  several  complainants  to- 
gether amount  to  $100,  exclusive  of  costs  ;  and  that  therefore 
the  hill  cannot  he  sustained. 
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Tliis  act  provides  that  whenever  an  execution  issued  on  a  jndg- 
ne&t  at  law  against  the  property  of  a  defendant  shaD  have  been 
retimed  nnsatiefied  in  whole  or  in  part,  leaving  an  amount  or 
babsee  due  exceeding  $100  exclusive  of  costs,  the  party  suing 
oat  sodi  execution  may  file  a  bill  in  Chancery  to  compel  the  dis- 
oovexy  of  any  property  or  thing  in  action  belonging  to  the  de- 
fendant in  the  judgment,  and  of  any  property,  money,  or  thing 
in  action,  due  to  him  or  held  in  trust  for  him,  except  such  prop- 
erty as  is  now  reserved  by  law  ;  and  to  prevent  the  transfer  of 
any  audi  property,  money,  or  thing  in  action,  or  the  payment  or 
ddivery  thereof  to  the  defendant,  except  when  such  trust  has 
been  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from 
some  person  other  than  the  debtor  himself ;  and  that  the  court 
shaD  have  power  to  compel  such  discovery,  and  to  prevent  such 
transfer,  payment  or  delivery,  and  to  decree  satisfaction  of  the 
sum  remaining  due  on  such  judgment  out  of  any  personal  prop- 
erty, money,  or  things  in  action  belonging  to  the  defendant,  or 
held  in  trust  for  him,  (with  the  exception  above  stated,)  which 
shall  be  discovered  by  the  proceedings  in  Chancery  ;  but  if  the 
personal  property,  money  or  thing  in  action  which  shall  be  dis- 
covered as  aforesaid  shall  not  amount  to  $100,  no  costs  shall  be 
recovered  against  the  defendant. 

The  English  Courts,  after  much  discussion,  established  the 
doctrine  that,  to  make  a  conveyance  void  as  against  creditors,  it 
must  be  a  conveyance  of  property  which  the  creditor  could  take 
in  execution ;  for  that  a  conveyance  of  property  not  subject  to 
execution  cannot  be  injurious  to  creditors,  because  it  would  not 
withdraw  any  fund  from  their  power  which  the  law  had  not  al- 
ready wi&drawn  from  it,  and  a  conveyance  which  in  no  respect 
varied  the  rights  of  creditors  could  not  be  a  fraud  upon  creat- 
ors. Under  this  doctrine,  a  debtor  might  hold,  or  transfer  to  an- 
other for  his  use,  any  amount  of  stock,  choses  in  action,  or  other 
property  not  subject  to  execution,  in  defiaooc  of  his  creditors.  1 

Stary^s  Eq.y  sec.  367. 

Chancellor  Kent  has  very  strongly  and  ably  combatted  this 
doctrine,    ift.,  sec.  868,  and  note  and  authorities  there  cited. 

The  existence  of  such  a  doctrine  in  England,  whether  w«H 
founded  or  not,  and  the  least  apprehension  that  such  a  doctrine 
was  maintainable  here, certainly  fumi^«^  sufficient  groundfor  the 
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Mk^ti(«i  of  our  statute.  And  it  is  plaiii  from  its  kngtisgts  ^t 
it  was  intended  to  displace,  in  this  State,  the  Ei^Ush  doetrine 
above  mentioned^  and  to  put  creditors  on  the  ground  on  whUi 
CSiancellor  Kent  oimtended  they  onght  to  stand  without  &e  aid 
of  any  statutory  provision.  It  has  made  no  ohauge  in  tiie  hw 
as  to  the  rights  of  creditors  against  fraudalent  conveyaooes  of 
property  that  may  be  reached  by  execution.  This  dassof  csmb 
stand  as  they  did  before  the  statute.  This  objection,  therefore, 
cannot  prevail. 

This  bill  is  filed  by  three  creditors  who  have  obtained  jtdg- 
ments  in  a  Justice's  Court,  on  which  executions  have  been  is- 
sued, and  returned  ^^  no  goods,"  amounting,  with  the  costs,  to 
#108  74,  for  themselves  end  all  other  judgment  creditors  of  the 
Getsingers  who  shall  eome  in,  &e.y  seeking  to  set  aside  a  bill  of 
sale  transferring  to  Cooper  and  Townsend  personal  prcqperty  of 
a  tangible  kind,  on  which  an  ex  ecution  at  law  mi^t  be  levied, 
and  also  to  set  aside  a  deed  to  C.  and  T.  of  real  estate,  on  the 
ground  alleged,  that  the  said  bill  of  sale  and  deed  are  fraudulent 
and  void  as  against  creditors. 

Protection  of  the  right  of  creditors  to  payment  out  of  the 
property  of  their  debtors,  against  the  disposition  of  their  prop* 
erty  with  a  view  to  defeat  that  right,  by  declaring  such  disposi- 
tion void  as  against  the  creditors,  is  too  obvious  a  policy  and 
duty  not  to  have  been  recognized  from  the  earliest  periods.  And 
so  careful  are  the  courts  of  the  rights  of  creditors,  that  the 
debtor  cannot  by  transfer  or  conveyance  put  his  property  beyond 
their  reach,  unless  such  transfer  or  conveyance  is  made  both 
upon  good  consideration  and  bona  fide  ;  and  even  if  the  transfer 
or  conveyance  be  made  for  a  valuable  and  adequate  considera- 
tion., yet,  if  it  be  made  with  intent  to  defraud  creditors,  it  is 
void  a&  against  them.  The  indicia  of  fraud,  the  circumstances 
from  whicli  the  presumption  of  an  intention  to  defeat  creditors 
will  arise,  must  of  oonrse  be  clear  and  strong  where  a  valuable 
and  adequate  consideration  is  paid. 

Courts  of  equity  afford  their  aid  in  relieving  the  creditor  from 
frauds  of  this  kind ;  and  transactions  the  fraudulent  character  of 
which  might  not  be  reached  or  declared  by  courts  of  law  are  often 
exposad  by  the  nature  of  tiie  proceedings  in  courts  of  equity- 
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Of  this  joriBdiction  of  courts  of  equity  there  can,  at  this  day, 
bene  doubt.  The  duty  of  the  courts  of  New  Jersey  of  exercis- 
ing to  the  fullest  ext^it,  and  -with  a  scrupulous  regard  for  the 
ri^tsof  creditors,  their  jurisdiction  over  this  subject,  is  ren- 
dered more  imperative  by  the  recent  legislation  in  this  State 
exempting  the  person  of  the  debtor  from  imprisonment  for  debt. 

The  complainants  who  filed  this  bill  were  creditors  on  judg- 
ments obtained  before  a  Justice  of  the  Peace.  Their  judgments 
are  no  liens  on  real  estate.  They  issued  executicms  against  the 
personal  estate  of  the  defendants  the  Getsingers,  which  were  re- 
turned "  no  goods."  They  are  in  position,  then,  to  ask  the 
aid  of  this  court  against  a  transfer  of  personal  property  of  the 
Getsingers  of  a  nature  to  be  subject  to  execution,  if  such  trans- 
fer is  fraudulent  and  void  as  against  them,  unless  the  fact  of 
their  judgments  being  less  than  $100  each,  or  the  fact  that  their 
three  judgments  together  amount  only  to  $108,  including  costs, 
prevents ;  or  unless  such  judgment  creditors  cannot  unite  in 
filicg  a  bill  and  the  amount  of  either  of  the  judgments  is  insuffi- 
cient to  justify  the  interposition  of  this  court. 

Without  saying  what  amount  of  judgment  and  execution  be- 
fore a  magistrate  should  be  sufficient  to  invoke  the  aid  of  this 
court,  I  am  of  opinion  that  such  creditors  may  unite,  and  that 
the  amount  of  these  three  judgments  together  is  sufficient  to  call 
for  the  exercise  of  the  jurisdiction  of  this  court,  in  reference  to 
personal  property  of  a  nature  to  be  subject  to  levy  on  execution, 
in  the  protection  of  their  rights  against  a  fraudulent  transfer 
thereof.    8  Wend.  889. 

The  answer  in  this  cause  was  filed  Sept.  14, 1846.  The  re- 
plication was  filed  Nov.  3, 1846.  On  the  12th  of  May,  1846, 
Jonathan  Lore,  one  of  the  complainants,  recovered  another  judg- 
ment against  the  Getsingers,  in  the  Circuit  Court  of  Cumberland 
county,  for  $665  93,  on  which  a  fi.  fa.  was  issued  ;  and  the  Ji. 
fa.  was  returned  "  no  goods,"  on  the  second  Tuesday  of  August, 
1846.  An  aliag  fi.  fa.  was  subsequently  issued  on  this  judg- 
ment, tested  the  second  Tuesday  of  August,  1846,  returnable 
the  sec^md  Tuesday  of  Nov.,  1846,  by  virtue  of  which  a  levy 
was  made  on  the  9th  of  October,  1846,  on  personal  property  of 
the  Getsingers,  consisting  of  household  furniture,  (mentioning  the 
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articles,)  and  hay  and  grain,  ^^  togedier  with  all  the  moveable 
property  in  the  posseBsion  of  John  Oetsinger  and  Joseph  Oetsin- 
ger.  The  property  levied  upon  under  this  aiias  fi.  fa.  was 
claimed  by  Cooper  and  Townsend,  by  notice  in  writing  delivered 
to  the  Sheriff ;  and  a  jury  was  summoned,  according  to  the  pro- 
visions of  the  statute  in  that  respect,  to  try  the  right  of  tiie 
claimants  to  the  said  property.  The  complainant  in  the  said 
judgment  did  not  indemnify  the  Sheriff  against  the  demand  of 
the  claimants ;  and  the  right  of  said  claimants  was  tried  by  a 
jury,  and  the  property  levied  upon  was  found  by  the  jury  to  be 
in  the  claimants. 

On  the  llih  of  August,  1846,  Jonas  Hess  recovered  a  judg- 
ment in  the  Circuit  Court  of  Cumberland,  against  the  Gretsin- 
gers,  for  $1,429  19,  on  which  an  execution  was  issued,  tested  the 
second  Tuesday  of  August,  1846,  returnable  the  second  Tuesday 
of  November,  1846,  by  virtue  of  which  the  Sheriff  levied  on  the 
same  property  levied  on  by  virtue  of  the  cUias  ji*  fa.  issued  on 
the  said  judgment  of  Jonathan  Lore,  with  the  same  general  clause 
added ;  and  Cooper  and  Townsend  having  put  in  a  claim  to  the 
property,  the  claim  was  tried  before  a  jury,  and  the  property  le- 
vied on  was  found  to  be  in  the  claimants.  The  claim  was  tried 
on  the  81st  of  October,  1846 ;  Hess  omitting  to  indenmify  ibe 
Sheriff. 

On  the  11th  of  August,  1847,  Lorenzo  Ogden  recoyered  a 
judgment  in  the  Circuit  Court  of  Cumberland,  against  the  Get- 
dingers,  for  $1,203  13,  on  which  a  fi.  fa.  recorded  October  29, 
1846,  was  issued,  returnable  the  second  Tuesday  of  November, 
1846,  which  was  returned  "  no  goods  nor  lands.^' 

On  the  23d  of  June,  1846,  an  order  was  taken  on  the  part  of 
the  complainants,  that  the  complainants  be  at  liberty  to  amend 
their  bill,  by  making  Lorenzo  Ogden  and  Jonathan  Hess  parties 
complainants,  and  by  setting  forth  their  respective  judgments, 
executions  and  returns ;  and  further  to  amend  the  bill  by  setting 
out  the  judgment  recovered  by  the  complainant  Jonathan  Lore 
eince  the  filing  of  the  bill,  and  the  execution  issued  diereon  re- 
turnable to  the  August  term,  1846,  and  the  return  thereof  ^^  no 
goods."    It  was  agreed  on  the  argument  of  the  cause,  that  this 
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iodsr  should  be  considered  as  having  been  subject  to  the  decision 
of  the  court  as  to  the  propriety  thereof. 

When  the  bill  was  filed,  no  one  of  the  complamants  had  any 
lien  on  the  real  estate,  their  judgments  being  obtained  before 
Justices  of  the  Peace.  When  the  bill  was  filed,  therefore,  &e 
case  made  by  it  was  not  such  as  to  give  the  court  any  ground  on 
which  to  entertain  the  cause  so  far  as  it  sought  to  afiect  real  es* 
tate.  The  biU  could  not  properly  pray  any  action  of  the  court 
in  reference  to  the  real  estate,  or  any  relief  in  respect  thereof. 
Such  a  bill  cannot  become  the  basis  of  a  proceeding  in  reference 
to  real  estate  on  the  ground  that  judgments  were  subsequently 
reooTered  which  were  liens  on  the  real  estate,  and  by  permitting 
an  amendment  of  the  bill  introducing  the  subsequent  judgments 
aflfecting  real  estate. 

It  will  not  be  necessary,  therefore,  and  not  proper,  perhaps,  to 
say  anything  as  to  the  deed  for  the  real  estate  from  the  Oetsin- 
gers  to  C.  and  T.,  or  the  character  of  it  as  fraudulent  or  other- 
wise. 

As  to  the  bill  of  sale  of  the  personal  estate,  I  am  of  opinion 
that  it  cannot  be  sustained  as  against  creditors. 

From  the  CTidence  ^  to  the  valucrof  the  real  property,  and 
Ihe  &et  that  it  was  mortgaged,  the  wives  not  joining  in  the  mort- 
gages, for  within  $1250  of  the  consideration  named  in  the  deed, 
and  within  $1,000  of  what  one  of  the  papers  says  was  to  be  ac- 
tually paid,  it  appears  to  me  that  the  real  estate,  if,  in  view  of 
other  circumstances  which  I  will  not  now  mention,  the  deed 
therrfor  can  be  sustained,  was  very  amply  worth  all  the  defmd- 
ants  have  agreed  to  pay  to  or  for  the  Getsingers. 

The  consideration  for  the  whole  personal  property  nominal  in 
the  bill  of  sale,  was,  I  think,  nominal  in  fact.  The  considera- 
tions, growing  out  of  the  testimony,  leading  to  the  conclusion  that 
this  bill  of  sale  ought  not  to  be  supported  as  against  creditors 
are  too  numerous  to  be  stated  at  length.  The  court,  in  my 
judgment,  cannot  sustain  such  a  transaction  without  an  utter 
disregard  of  the  right  of  creditors. 

The  consideration  for  the  deed  for  the  real  estate  expressed  in 
the  deed  is  $1250.  This  is  to  be  considered  as  the  considera- 
tion subject  to  the  mortgage.    By  a  writing  under  the  hands  and 
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BoalB  of  C.  and  T.,  bearing  even  date  with  the  deed,  thns,  ^^  for 
and  in  eonsideration  of  certain  real  estate  this  day  conyeyed  to 
us"  (them)  by  the  Getsingers  and  their,  wives,  ^^  do  hereby  prom- 
ise, covenant  and  agree"  to  and  with  the  Getsingers^  '^  to  pay 
Joseph  Sohmoose  ....  ^OO 

Three  notes  in  the  Cumberland  Bank,  one  in  favor  of 

Lorensso  Ogden,  to  fall  due  March  1, 1846,  for      -  250 

One  in  favor  of  Richard  Mitchell,  to  fall  due  April  3, 

1846,  for  -----  150 

And  one  in  favor  of  Jonas  Hess,  to  fall  due  April  10, 

1846,  for 100 


$1,000 


On  the  same  day  the  Getsingers  give  a  receipt  to  C.  and  T., 
by  which  they  say  they  have  received  of  them  $1,000,  vis : 
(their  assumptions  to  pay  the  above  mentioned  claims,  setting 
them  out,)  in  full  consideration  of  the  deed  of  same  date  made 
by  them  to  C.  and  T.  of  certain  real  estate*  This  paper  then 
states  that  they  have  received  the  further  sum  of  $1,  in  fall  for 
the  consideration  of  certain  personal  property  specified  in  a  bill 
of  sale  of  that  date  made  by  said  Gretsingers  to  C.  and  T. 

Then  another  writing  under  the  hands  and  seals  of  C.  and  T* 
appears,  purporting  to  be  signed  the  same  day,  as  follows  : 

^^LIABILITIES   OF   THE   MESSRS.    GET8IN6ER. 

The  bond  and  mortgage  to  Brick,  the  Lees 

and  Bickley,  -  -  - 

Interest  thereon,        -  -  - 

Lee  and  Bickley 's  judgment  and  execution, 
Literest  and  Sheriff 's  costs. 
Constable's  executions,  about 
Schmouse's  claim,  .        .        .        . 

Three  notes  in  Bank,  (being    the   notes 

specified  in  the  two  preceding  writings,) 

(These  three  last  items  amounting  to  $1250, 
the  consideration  expressed  in  the  deed  for 
the  real  estate.) 

Footed       -       -        $15,868  6& 


$11,755  23 

420  00 

2,433  48 

$250 

500 

500 

1,250  00 
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Tbea  foUowa :  ^*  In  oonsideration  of  certain  real  estate  conyey- 
ed  to  OB  (by  the  Getaingers  and  wives)  by  deed  bearing  even  date 
herewith,  and  in  oonsideration  of  a  bill  of  sale  of  certain  per- 
sonal ptdipertj  of.  like  date,  we  promise  and  agree  to  pay  off  the 
above  claims,  or  so  much  thereof  as  shall  be  honestly  due  and 
owing  diereon ;  we  believe  said  judgment  and  execution  to  be 
oovered  by  the  mortgage ;  and  to  indemnify  and  protect  the  said 
Getaingers  and  their  property  from  any  and  every  suit,  claim  and 
demand  whataoever  founded  on  any  of  the  claims  above  set 
forth." 

It  proves  that  the  belief  of  C.  and  T.  that  the  said  judgment 
was  for  a  part  of  the  debt  secured  by  the  mortgage  was  correct. 

When  the  judgment  was  paid,  therefore,  it  paid  so  much  of 
the  debt  secured  by  the  mortgage  on  the  real  estate  which  they 
boQgfat  subject  to  the  mortgage.  It  can  form,  then,  no  part  of 
the  consideration  for  the  personal  property. 

Schmouse's  claim  and  the  three  notes  in  Bank  are  expressly 
stated  in  the  assumption  of  C.  and  T.,  and  in  the  re- 
ceipt of  the  Getaingers,  to  be  in  consideration  of  the  real  estate  ; 
and  therefore  can  be  no  consideration  for  the  personal  estate. 

There  is  nothing  left,  then,  for  a  consideration  for  the  bill  of 
sale  but  the  constable's  executions,  supposed  to  be  $250  ;  they 
proved  to  be  $224 ;  and  the  consideration  called  for  in  the  deed 
of  the  real  estate  is  large  enough  to  pay  these  in  addition  to 
Schmouse's  claim  and  the  three  notes,  it  being  $1250 ;  and  the 
bin  of  sale  is  actuaUy  made  for  the  consideration  expressed  of 
one  doUar. 

The  transfer  of  the  personal  estate  cannot  be  permitted  to 
stand  on  the  idea  of  its  being  a  consideration  for  which  C.  and 
T.  conveyed  a  part  of  the  real  estate  to  the  children  of  the  Get- 
aingers to  induce  the  wives  of  the  Getsingers  to  sign  the  deed  for 
the  real  estate.  Perhaps  it  might  be  permitted  to  C.  and  T.  to 
make  -a  reasonable  compensation  to  the  wives  to  induce  them  to 
sign  the  deed ;  but  certainly  the  husbands  could  not  be  permit- 
ted to  fffe  C.  and  T.  all  their  personal  estate  as  a  consideration 
for  C.  and  T.'s  conveying  to  the  children  a  part  of  the  real  es- 
tate to  induce  the  wives  to  sign  the  deed  for  the  real  estate. 

In  reference  to  the  personal  estate,  the  most  they  can  in  any 
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shape  be  considered  as  having  given  for  it  is  $224.  I  am  unwil- 
ling to  give  the  sanction  of  this  court  to  a  transaction  so  novel 
and  extraordinar^i  so  suspicious  in  its  character,  and  of  such 
dangerous  tendency  as  a  precedent,  as  the  transaction  in  refer- 
ence to  the  personal  property  in  this  case. 

It  is  unnecessary  to  inquire  as  to  the  effect  of  the  verdicts  of 
the  juries  before  stated,  inasmuch  as  there  is  sufficient  of  other 
personal  property  to  satisfy  the  judgments  existing  at  the  time 
of  filing  the  bill  and  the  executions  thereon  issued  and  levied. 

The  bill  of  sale  of  the  personal  property  will  be  declared  void 
as  against  the  complainants. 

Decree  accordingly. 
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Isaac  Van  Wagenen,  Executor  of  James  Baldwin,  deceased, 
Y.  Isaac  Baldwin  and  Wife,  Thomas  Rowland,  and  others. 

Tefltatcr  directed  the  executor  of  his  will  to  pAj  the  interest  of  a  bond  and  mortgage 
he  held  against  P.  A.  to  his  wife,  for  her  life,  and  then  to  J.,  his  son,  for  his  life, 
and  then  to  paj  the  principal  to  J.'s  ohild^n.    It  was  held  to  be  a  speciflo  lega^. 

The  will  gaTe  to  T.  B.  what  might  be  realized  and  reoeiyed  on  a  certain  bond  and 
mortgage,  describing  it,  which  the  testator,  at  the  time  of  making  the  will,  held 
against  H.  B.  After  the  making  of  the  will,  the  testator,  in  his  lifetime,  receired 
ft  deed  ftr  the  mortgaged  premises  in  full  satisfaction  of  the  bond  and  mortgage. 
Held,  that  the  will  operated  as  a  doTise  in  fee  of  the  mortgaged  premises. 

A  bequest  to  the  trustees  of  the  Bethel  Church  in  Newark  is  a  good  bequest  to  a 
chnrcfa  the  corporate  name  of  which  is  "  The  Bethel  Church  in  Newark." 

A  devise  of  a  lot  of  land  to  A.,  in  trust,  as  the  site  for  a  building  for  a  free  school  for 
flie  benefit  of  all  poor  children  within  a  certain  district  in  a  dtj,  and  a  leotnre*xoom 
for  religioiia  worship,  and  of  another  lot  of  land  as  a  site  for  a  dwelling-house,  to  be 
occupied  hj  the  minister  that  maj  from  time  to  time  oflSciate  in  the  said  room,  the 
Bttd  leetnro-room  to  be  for  the  use  of  the  denomination  of  Christians  called  Metho- 
dist SpiMopaly  and  a  bequest  of  $1,200  toward  the  said  building,  are  good. 

James  Baldwin  died  in  the  smnmer  of  1841,  leaving  a  will 
dated  February  10, 1840.  The  will  is  as  follows :— First,  he 
directed  his  debts  to  be  paid ;  Second,  gave  his  wife  such  fund- 
tore  and  cow  as  she  should  choose,  and  John  Trumpore's  bond 
and  mortgage  for  f  1,000 ;  Third,  gave  his  dwelling-house  and 
three-acre  lot  where  it  stands  to  his  executor,  in  trust  for  his 
wife  for  her  life,  then  for  his  son  Isaac  for  life,  and  then  to  go  to 
Isaac's  children ;  Fourth,  directed  the  executor  to  paj  the  inte- 
rest of  a  bond  and  mortgage  he  held  against  Pruden  Ailing,  for 
^,000,  to  his  wife  for  her  life,  and  then  to  Isaac  for  his  life,  and 
then  to  pay  the  principal  to  Isaac's  children ;  Fifth,  gave  to  the 
executor  an  eleven-acre  lot  and  house,  and  a  six-acre  lot,  in 
trust  for  Isaac  for  life,  and  then  to  go  in  fee  to  his  children ; 
Sixth,  gave  to  Julia  A.  B.  Rowland  $1,500,  to  be  paid  in  fif- 
teen years — ^in  the  meantime  the  interest  to  be  applied  to  her 
maintenance  and  education,  the  executor  to  invest  it ;  Seventh, 
gave  his  farm  at  Middleville,  of  fifteen  acres,  to  his  mqther  for 
her  life,  and  after  her  death  to  Thomas  Rowland ;  and  also, 
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gave  to  Thomas  Rowland  what  might  be  realised  and  received 
on  a  bond  and  mortgage  for  $900,  dated  October  19, 1885,  given 
by  Harris  M.  Baldwin  to  Daniel  Pierson,  and  assigned  to  and 
then  held  by  him ;  Eighth,  gave  to  his  executor  lots  Nos.  74, 75, 
76  and  26,  designated  on  a  certain  map,  in  trust — ^the  first  three 
as  the  site  of  a  building  for  a  free  school  for  the  benefit  of  all 
poor  children  living  between  Ferry  street  and  the  river,  and  a 
lecture-room  for  religious  worship ;  and  lot  No.  26  as  the  site 
for  a  dwelling-house  to  be  occupied  by  the  minister  that  may 
from  time  to  time  officiate  in  the  said  room,  the  said  lectare- 
room  to  be  for  the  use  of  the  denomination  of  Chistians  called 
the  Methodist  Episcopal,  the  executor  to  lease  the  said  lots  until 
the  said  building  is  erected,  and  appropriate  the  income  towards 
the  ssdd  building ;  and  also  gave  the  bond  and  mortgage  he  held 
against  David  Smith,  for  $1,200,  towards  the  said  building; 
Ninth,  gave  to  Isaac  lots  Nos.  65,  66  and  67,  designated  on  the 
said  map  ;  Tenth,  gave  to  the  executor  $4,000,  in  trust  for  Isaac 
for  life,  and  then  to  his  children  ;  Eleventh,  gave  to  the  trustees 
of  the  Bethel  Church  in  Newark  $100  a  year,  to  be  appropria- 
ted by  his  executor  for  the  use  of  the  minister  who  may  from 
time  to  time  officiate  in  the  said  church  and  have  charge  of  the 
same  as  pastor ;  Twelfth,  in  case  Isaac  should  die  without  issue, 
he  gave  $2,000  of  the  money  directed  to  be  paid  to  Isaac  to 
Sarah  B.  Sims  ;  Thirteenth,  if  Isaac  die  without  issue  and  leav- 
ing a  widow,  the  widow  to  have  certain  personal  estate  for  life, 
and  on  her  death  the  same  to  go  to  the  children  of  Peter  Van 
Wagenen,  &c. ;  Fourteenth,  if  Julia  A.  B.  Rowland  should  die 
before  receiving  the  $1,500,  and  without  issue,  the  bequest  to 
her  to  go  to  her  parents  ;  Fifteenth,  the  provision  for  his  wife  to 
be  in  lieu  of  dower. 

After  the  will  was  made,  and  before  the  death  of  the  testator, 
Harris  M.  Baldwin  became  embarrassed  in  his  circumstances, 
and*  conveyed  the  property  covered  by  the  said  mortgage  for 
$900,  given  by  him  and  held  by  the  testator  in  his  lifetime,  to 
Samuel  Baldwin,  the  father  of  the  said  Harris  M.  Baldwin,  and 
the  said  Samuel  Baldwin  conveyed  the  said  mortgaged  premises 
to  the  testator  in  his  lifetime,  in  full  discharge  of  the  said  bond 
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to  flMone  iriAA  tiie  mortgage  was  giren ;  aad  tiie  testator  ae- 
cepted  the  said  oonvejance  in  full  discharge  of  the  said  bond. 

Ifliac  Baldwin  was  the  only  child  of  the  teetator,  and  tiie  tee- 
tator  had  ad<^ted  Julia  A.  B.  Rowland  as  his  daughier. 

The  estate  was  insufficient  to  pay  all  the  l^acies. 

The  corporate  name  of  the  church  mentioned  in  the  elerentii 
Hon  of  the  win  is  <'  The  Bethel  Church  in  Newark." 

The  executor  filed  a  bill  to  obtain  a  ccnstruotion  of  the  will. 

Answers  were  put  in,  and  the  case  was  heard  on  the  bill  and 
answers. 

F.  T.  Frelinghuysen  for  the  Executor. 

B.  WilUamsan  for  the  defendant  Isaac  Baldwin. 

W.  Pennington  for  the  defendant  Thomas  Rowland.  He  cited 
Roper  on  Leg.  S3  to  41;  IP.  Wms.  779;  2  Vesey,  Jun.  640; 
4  lb.  150. 

The  Chancellor  held.  That  the  bequest  in  the  fourth 
item  of  the  will,  of  the  Ailing  bond  and  mortgage  for  $6,000, 
was  a  specific  legacy. 

That  the  bequest,  in  the  seventh  item  of  the  will,  to  Thomas 
Rowland,  of  what  might  be  realized  and  received  on  the  bond 
and  mortgage  given  by  Harris  M.  Baldwin  for  $900,  held  by 
the  testator  when  the  will  was  made,  and  in  payment  and  satis- 
faction  of  which  the  testator  afterwards  received  a  deed  for  the 
lands  covered  by  the  said  mortgage,  was  an  effectual  devise  to 
the  said  Thomas  Rowland,  in  fee,  of  the  said  mortgaged  premi- 
ses ;  and  that  Rowland  was  entitled  to  receive  from  the  executor 
the  rents  and  profits  which  the  executor  had  received  from  the 
said  premises  since  the  death  of  the  testator. 

That  the  devise  in  the  eighth  item  of  the  will,  of  the  lots 
therein  mentioned,  is  a  good  devise  to  the  executor,  in  trust,  for 
&e  purposes  therein  mentioned.  And  that  the  bequest,  in  this 
section,  of  the  bond  and  mortgage  given  by  David  Smith  for 
$1,200,  is  a  good  bequest  to  the  executor  for  the  purposes  there- 
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in  mentioned,  and  is  to  be  received  by  the  ezecntor  as  a  specific 
legacy. 

And  that  the  bequest  of  $1,500  by  the  sixth  item  of  the  mD, 
and  of  $4,000  by  the  tenth  item  of  the  will,  and  to  the  trustees 
of  the  Bethel  Church  by  the  eleventh  item  of  the  will,  are  gene- 
ral pecuniary  legacies,  which  must  abate  proportionably  if-  the 
estate  shall  not  be  sufScient,  after  paying  the  debts  and  specific 
devises  and  legacies,  to  pay  them  in  full. 


PREROaATIVE    COURT 


JUNE  TERM,  1846. 


In  ihe  matter  of  the  irill  of  Isaac  Lawbence. 

J.  L.,  A  Tesident  in  New  York,  died  there  insoWent  in  July,  1841,  leaving  a  writing 
pnrpofting  to  be  a  will,  but  which  was  refused  probate  as  such  (under  a  statute  of 
Hew  York,  which  prorides  that  the  cancelling  of  a  subsequent  will  shall  not  reyive 
a  prior  one  which  had  been  retained  uncancelled)  on  the  ground  that  the  said  writ- 
ing had  been  revoked  by  a  subsequent  will ;  which  subsequent  will  had  been  can- 
celed.   Administration  of  the  estate  of  J.  L.  was  granted  in  New  York  to  J.  L.  h,, 
who  was  named  in  the  said  writing  as  one  of  the  executors  thereof.    There  being 
lands  in  New  Jersey  which  the  decedent  in  his  lifetime  o?med,  a  creditor  of  the 
decedent,  residing  in  New  Jersey,  obtained  letters  of  administration  in  this  State, 
and  obtained  an  order  for  the  sale  of  the  said  lands.  W.  B.  L.,  with  the  approbation 
of  J.  L.  L.|»obtained  an  act  of  the  Legislature  of  New  York,  authorizing  the  Surrogate 
of  the  City  of  New  York  to  deliver  the  said  writing  to  him.    W.  B.  L.  obtained  the 
sud  writing  firom  the  Surrogate  of  New  York,  and  it  was  admitted  to  probate  in 
New  Jersey,  by  the  Ordinary,  on  the  7th  of  April,  1848.    On  the  petition  of  J.  A.  P., 
a  person  interested  in  the  estate,  presented  to  the  Ordinaiy  April  18, 1848,  the  pro-  * 
bate  was  vacated  on  the  ground  that  the  notice  of  application  for  probate,  required 
by  statute,  had  not  been  given.  The  question  of  the  vahdity  of  the  writing  as  a  will, 
in  New  Jersey,  was  not  decided. 

On  the  7th  April,  1848,  probate  of  the  will  of  Isaac  Law- 
rence was  granted  by  the  Ordinary. 

On  the  18th  April,  1848,  the  petition  of  John  A.  Pool  was 
presented  to  the  Ordinary,  stating  that  Isaac  Lawrence  died  in 
July,  1841,  leaving  a  widow  and  several  children,  his  heirs  at 
law,  him  surviving.  That  at  the  time  of  his  death,  and  for  many 
years  previous  thereto,  he  was  a  resident  of  the  State  of  NewYork. 
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That  on  his  dealiL  an  application  wafl  made  to  the  Surrogate  of 
the  City  of  New  York  to  obtain  probate  of  a  certain  alleged  irill 
of  the  said  Isaac  Lawrence,  and  that  probate  thereof  was  refused 
on  the  ground  that  the  said  will  had  been  revoked  by  a  subse- 
quent will ;  which  subsequent  will  had  also  been  reyoked  by 
cancellation  or  otherwise,  as  the  petitioner  has  be^i  informed 
and  therefore  admits.  That  letters  of  administration  were 
thereupon  issued  by  the  said  Surrogate  of  the  City  of  New  York 
to  John  L.  Lawrence,  then  and  still  of  that  city,  who  is  named 
as  one  of  the  executors  in  the  said  alleged  will,  and  who  pro- 
ceeded to  settle  the  said  estate  by  due  course  of  administration ; 
and  that  such  estate  proved  largely  insolvent. 

That  the  petitioner  presented,  for  allowance  and  settlement, 
claims  against  the  estate  to  the  amount  of  $14,000  or  there- 
abouts ;  that  the  said  amount  was,  upon  due  investigation, 
allowed  him ;  and  he  has  received  about  (4,000  thereof,  lear- 
ing  due  to  him  $10,000,  with  interest. 

That  Isaac  Lawrence  died  seized  of  real  estate  in  the  county 
of  Somerset,  in  this  State ;  and  the  said  John  L.  Lawrence  hav- 
ing neglected  for  several  years  to  apply  such  real  estate  in  this 
State  to  the  purposes  of  such  administration,  an  application  was 
made  by  P.  Z.  Elmendorf,  a  creditor  of  the  said  estate  to  tlie 
amount  of  $1,500,  for  letters  of  administration  in  this  State; 
and  that  such  letters  were  granted  by  the  Surrogate  of  Somerset 
County  in  this  State  to  Fred.  Frelinghuysen,  who  pi^eeded  to 
apply  such  real  estate  to  the  purposes  of  said  administration,  and 
received  and  audited  such  claims  as  were  presented ;  and  among 
others,  this  petitioner  made  a  claim  for  this  said  unpaid  balance, 
which  was  allowed. 

That  by  a  decree  of  the  Orphans'  Court  of  Somerset  County 
the  said  lands  were  sold  by  the  said  administrator,  F.  F., 
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for  the  payment  of  such  debts  as  were  audited  as  aforesaid,  to 
Peter  Connover,  at  public  sale,  which  sale  was  confirmed  by  the 
said  court,  and  a  conveyance  of  the  said  land  to  the  said  purcha- 
ser was  ordered  by  said  Orphans'  Court. 

That  the  petitioner,  being  informed  that  it  was  designed  to 
present,  in  this  State,  such  rejected  will  for  probate,  gave  notice 
of  his  interest  in  the  said  estate  to  the  Surrogated  of  Somerset 
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mnd  Middlesex,  and  of  his  intention  to  contest  the  probate  of  the 
said  will,  if  the  same  should  be  presented  for  probate. 

That,  within  a  few  days  last  past,  the  petitioner  has  learned 
tiiat  the  said  alleged  will  has  been  presented  to  the  Ordinary 
and  Surrogate  General  of  this  State  for  probate,  and  proved,  as 
the  petitioner  avers,  with  a  knowledge  on  the  part  of  the  appli- 
cant for  such  probate  that  sach^administration  had  been  granted 
in  this  State,  and  such  sale  decreed  and  made. 

That  the  petitioner  intermarried,  in  the  lifetime  of  said  Isaac 
Lawrence,  with  Harriet,  one  of  his  daughters  and  heirs  at  law ; 
and -that  application  for  such  probate  was  made  without  any  pre- 
vious notice  to  him  or  his  said  wife. 

The  petition  prays  that  thejprobate  granted  by  the  Ordinary 
may  be  vacated  and  annulled ;  and  that,  in  the  meantime,  all 
proceedings  under  such  probate  be  suspended  until  the  further 
order  of  the  Ordraary  in  the  premises. 

On  this  x>etition  an  order  was  made  by  the  Ordinary,  on  mo- 
tion of  Wm.  H.  Leupp,  of  counsel  for  the  petitioner,  that  Wm. 
B.  Lawrence,  to  whom  letters  testamentary  were  granted  by  the 
Ordinary,  shew  cause,  on  the  8th  of  May,  1848,  at  the  Cham- 
bers of  the  Ordinary,  in  Newark,  why  the  order  admitting  the 
said  alleged  will  to  probate  should  not  be  vacated  ;  and  that  all 
further  proceedings  on  such  probate  be  stayed  until  the  fhrther 
order  of  the  Ordinary ;  and  that  a  copy  of  the  said  petition,  and 
of  the  said  order,  be  served  within  ten  days  on  the  said  William 
B.  Lawrence. 

On  the  hearing,  th0  affidavit  of  Wm.  B.  Lawrence,  Jun.,  was 
read  in  opposition  to  the  motion,  stating  that  the  estate  of  the 
deceased  is  indebted  to  him  in  $250,000  for  the  balance  due  him 
on  a  decree  obtained  in  his  favor  against  the  said  estate  in  the 
Surrogate's  Court  of  the  County  of  New  York  for  ^408,769  76, 
and  that  he  is  also  attorney  for  Prime,  Ward  &  King,  whode 
claim  was  adjudged  at  $29,138  87. 

That  he  has  good  reason  to  believe,  and  does  believe,  that  at 
the  death  of  the  said  L  Lawrence,  July  12, 1841,  John  A.  Pool 
was  indebted  to  him,  and  is  now  indebted  to  his  estate,  in  |80,- 
000,  or  thereabouts,  in  addition  to  the  sums  of  money  actually 
paid  by  the  said  decedent  for  the  support  of  the  said  Pool  and 
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his  fiaaily  for  Mver«l  yaais  pcevioos  to  the  death  of  the  said 
Lawrenee. 

That  having  learned  that  Pool  denied  his  indebtedness  to  the 
•aid  estate,  and  claimed  to  be  a  creditor,  and  that  he  had,  in  the 
absenee  of  anj  opposing  interest,  established  a  claim  a^^dnst  tke 
said  estate,  before  the  Surrogate  of  the  City  of  New  York,  for 
|14,275  61,  this  deponent^  on  the  11th  December,  1847,  filed 
his  bill  as  a  creditor  of  the  said  estate  against  the  said  Pool,  in 
the  Supreme  Court  of  New  York,  in  Equity,  i»rayiqg,  among 
other  things,  for  an  injunction  restraining  Pool  from  ooUeoting 
such  alleged  debt,  or  any  part  of  it,  which  injunoUon  .was 
granted  and  is  still  in  full  force ;  and  that  no  attempt  has  be^ 
made  to  dissolve  the  same. 

That  about  the  time  of  filing  his  said  bill,  he  accidentally  di^ 
covered  that  the  said  Pool,  and  one  P.  Z.  Elmendorf,  had  pro* 
cured  one  F.  Frelinghuysen»  of  Somerset,  New  Jersey,  to  take 
out  letters  of  administration  upon  the  estate  of  the  said  decedent 
as  in  case  of  intestacy ;  and  that  the  said  Pool  and  Elmendorf 
claimed  to  have  sold  the  real  estate  of  the  said  decedent  under 
proceedings  in  the  Orphans^  Court  of  Somerset  County,  for  tiieir 
own  exclusive  benefit,  to  the  exclusion  of  this  deponent  and 
other  creditors  of  the  said  decedent.  He  states  that  all  the  said 
proceedings  were  carried  on  without  any  notice  having  been 
given  to  him,  and  without  his  having  any  knowledge  thereof  till 
after  the  said  pretended  sale. 

He  says  he  is  advised  by  his  counsel  and  believes,  that  the 
sud  proceedings  are  irregular  and  void ;  and  says  that  the 
same  were  undertaken  and  carried  on,  as  he  believes,  with  a 
design  on  the  part  of  Pool  to  defraud  him  and  the  other  credi- 
tors ;  and  that  he  is  informed  and  believes  that  the  said  pre- 
tended sale  has  never  been  completed.  * 

He  says  that  he  is  not  only  willing,  but  desirous  that  the 
said  will  should  be  admitted  to  probate,  and  that  the  probate 
already  granted  should  be  confirmed ;  and  that,  as  the  principal 
creditor  of  the  estate,  he  consents  thereto. 

The  affidavit  of  Cornelia  B.  Lawrence,  widow  of  the  deoe- 
dent,  was  also  read  in  opposition,  stating  that  she  is  an  execu- 
trix named  in  the  will  which  has  been  admitted  to  probate  Ij 
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tlie  QsdiBttj.  Tbit  tbe  psobftte  was  aiq[died  for  at  her  nqfkmHk ; 
thai  die  was  w^ll  aoqaunted  with  the  iirtentioBS  of  her  kte  hue- 
band  ms  to  his  testamentary  dispositions ;  that  donng  his  last 
SliMSs  he  repeatedly  assured  her  that  he  had  left  in  fall  foroe  a 
wiH  befoeathing  and  devising  to  her  all  his  estate,  real  and  per- 
Moal,  referring,  as  she  then  nnderstood  and  now  belieyes,  to  the 
will  so  admitted  to  probate ;  and  that  he  never  intimated  to  her 
any  denre  or  intention  to  make  any  change  in  the  said  will,  ex- 
cept to  BubstitQte  the  name  of  Cornelia  L.  Hillhonse  as  ezeon- 
trix  for  that  of  Thos.  L.  Wells,  executor. 

Wm.  B.  Lawrence,  by  an  affidavit  read  in  opposition,  says 
tha*  he,  with  John  L.  Lawrence,  also  an  execntor  of  the  will, 
propoimded  the  same  for  probate  to  the  Surrogate  of  New  York ; 
that  the  dae  execation  of  the  said  will  was  fully  proved,  and 
that  probate  would  have  been  granted  thereon  by  the  said  Sur- 
rogate, as  was  then  declared  by  him,  had  it  not  been  for  a  late 
statute  in  New  York  providing  that  the  cancelling  of  a  subse* 
quent  vrill  shall  not  revive  a  prior  one  which  had  been  retained 
by  the  testator  uncancelled.  That  in  consequence  of  his  being 
advised  that  the  said  will  was  valid  in  New  Jersey,  the  said  J. 
L.  Lawrence,  to  whom  letters  of  administration  were  granted  in 
New  York,  has  always,  as  the  deponent  is  informed  and  believes, 
declined  to  apply  for  letters  of  administration  in  New  Jersey. 

The  deponent  says,  that  having  been  advised  that  no  effectual 
title  could  be  made  to  the  real  estate  in  New  Jersey,  either  for 
the  benefit  of  the  devisee  or  of  the  creditors,  except  under  the 
will,  he,  at  the  request  of  Cornelia  B.  Lawrence,  the  universal 
devisee,  who  was  also  an  executrix  named  in  the  will,  and  of 
Win.  B.  Lawrence,  Jun.,  who  represented,  in  his  own  right  and 
as  agent  or  attorney  for  others,  95-lOOths  of  all  the  valid  and 
sabsistii^  debts  due  from  the  estate  of  the  said  decedent,  applied 
to  the  Legblature  of  the  State  of  New  York  for  an  act  author- 
ising the  Surrogate  of  the  State  of  New  York  to  deliver  to  the 
persons  who  had  offered  the  same  for  probate,  or  either  of  them, 
the  said  will,  for  the  purpose,  as  stated  in  this  deponent's  peti- 
tion) of  having  the  same  established  in  New  Jersey ;  and  thal^, 
accordingly,  a  law  was  enacted,  with  the  knowledge  and  appro- 
bation of  the  said  John  L.  Lawrence,  who  was  a  senator  of  said 
State,  and  effectually  contributed  to  its  passage,  by  virtue  of 
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which  the  said  Sarrogate  delirered  the  said  will  to  this  deponent, 
and  he  offered  it  to  the  Ordinary  and  Sarrogate  General  of  New 
Jersey  for  probate. 

He  says  that  in  his  last  interview  with  the  decedent,  whidi 
took  place  a  few  days  before  his  death,  the  testator  exhibited  to 
this  deponent  the  said  will,  which  he  declared  to  be  his  last  will, 
further  saying  that  he  contemplated  no  change  therein,  except 
to  substitute  the  name  of  his  daughter,  Cornelia  L.  Hillhouse  as 
executrix  for  that  of  his  son-in-law,  Thos.  L.  Wells.  That,  so 
far  from  the  said  decedent's  having  any  intention  to  die  intes- 
tate, he  at  all  times,  during  the  last  year  of  his  life,  declared  to 
this' deponent  that  he  deemed  it  all  important  to  his  family  that, 
in  the  event  of  his  death,  the  disposition  made  by  his  will  should 
take  effect,  so  that  every  thing  might  be  carried  on  in  the  same 
way  as  if  he  were  living,  and  the  sacrifices  of  his  real  estate 
from  compulsory  sales  be  avoided. 

He  says  that  the  existence  of  the  said  will  was  known  to  Pool 
and  Elmendorf  when  the  attempts  were  made  by  them,  in  fraud 
of  the  devisee  and  of  the  rest  of  the  creditors,  to  cause  letters  of 
administration  to  be  granted  by  the  Surrogate  of  Somerset,  and 
to  sell  the  real  estate  as  in  case  of  insolvency.  That  no  notice 
was  given  to  him  or  to  said  Cornelia  B.  Lawrence,  or,  as  far  as 
his  knowledge  extends,  to  any  other  person  interested  in  tbe 
estate,  with  reference  to  any  intention  to  apply  for  the  said  let- 
ters of  administration,  or  the  sale  of  said  real  estate ;  and  that 
he  was  ignorant  of  all  the  said  proceedings  until  about  the  time 
he  applied  to  the  Legislature  of  New  York  for  the  act  aforesaid. 

He  says  that  both  Pool  and  Elemendorf  had  applied  to  and 
received  from  the  administrator  in  New  York,  and  from  the  Sur- 
rogate of  the  County  of  New  York,  previously  to  the  said  pro- 
ceedings in  New  Jersey,  the  same  dividends  as  the  other  credi- 
tors who  had  established  their  claims  in  New  York,  and  whom 
they  have  fraudulently  attempted,  by  the  said  pretended  pro- 
ceedings, to  exclude  from  all  participation  in  the  proceeds  of  the 
real  estate  in  New  Jersey.  That  Elmendorf  has  subsequently 
received  dividends  from  the  said  Surrogate ;  and  that  dividends 
have  been  adjudged  to  the  said  Pool,  which  he  has  been  re- 
strained from  receiving  by  an  injunctiou  issued  out  of  the 
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Supreme  Court  of  New  York,  in  Equity,  in  a  suit  instituted  for 
the  pari)0se  of  setting  aside,  on  the  ground  of  fraud,  the  deoree 
rendered  in  his  favor  in  the  Surrogate's  Court  aforesaid,  and 
which  injunction  is  still  in  force. 

That  as  soon  as  he  was  aware  of  the  said  pretended  letters  of 
administration  granted  in  New  Jersey,  he  caused  the  said  Fre- 
linghuysen  to  be  apprised  of  the  said  will,  and  of  his  intention 
to  present  the  same  for  probate ;  and  that  in  consequence  there- 
of^  as  he  has  been  informed  and  believes,  the  said  Frelinghuysen 
has  refused,  and  still  refuses,  to  complete  the  paid  pretended 
Bale  made  by  him  of  the  said  real  estate. 

That  until  he  was  served  with  the  order  made  in  this  matter, 
and  the  petition  on  which  it  was  founded,  he  was  never  apprised 
of  any  intention  on  the  part  of  the  said  Pool,  or  of  any  other 
person,  to  contest  the  probate  of  the  said  will ;  or  of  the  said 
Pool,  or  any  other  person,  having  given  notice  to  the  Surrogates 
of  Somerset  and  Middlesex,  or  either  of  them,  to  that  effect. 

The  will  gives  and  devises  all  his  estate,  real  and  personal, 
whatsoever  and  wheresoever,  to  his  wife,  Cornelia  B.  LawrencCj 
her  heirs,  executors,  administrators  and  assigns,  after  the  pay- 
ment of  his  debts  and  testamentary  charges. 

The  reading  of  the  foregoing  affidavits  was  objected  to,  and  they 
were  read  subject  to  the  decision  of  the  Ordinary  as  to  the  pro- 
priety of  receiving  them. 

Wm.  H.  Leupp  for  the  Motion. 

J.  J.  Chttwoody  contra.  He  cited  Tolkr  on  ExWs.^  17 ;  1 
Cawp.  87,  92. 

The  Oboinary.  I  am  unwilling  to  let  this  probate  stand. 
The  second  section  of  the  act  respecting  the  Prerogative  Court, 
(Sev.  Stat.  208,)  provides  that  probate  of  any  will  shall  not  be 
granted  by  the  Ordinary  until  proof  be  made,  to  his  satisfaction, 
that  no  caveat  against  proving  such  will  hath  been  filed  in  the 
office  of  the  Surrogate  of  the  county  where  the  testator  resided 
at  the  time  of  his  death,  or  that  notice  hath  been  given  to  all 
persons  concerned  of  the  application  to  the  Ordinary  for  such 
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probate.  The  last  clause,  requiring  notice,  is  in  general  terms, 
and  cannot  be  confined  to  wills  of  testators  who  resided  in  dds 
Slate  at  the  time  of  their  death.  What  Ihe  notice  should  be  of 
an  application  to  the  Ordinary  for  probate  of  a  foreign  will  I 
need  not  now  say ;  it  may  be  that  the  Ordinary  would  consider 
notice  by  publication  in  one  or  more  newspapers  su£Scient ;  if  so, 
the  Ordinary  should  be  first  applied  to  for  an  order  directing 
such  publication.  But  in  this  case  no  notice  of  any  kind  was 
giten  to  persons  in  this  State  interested  in  the  estate  of  the 
decedent. 

Again,  whether  a  writing  made  by  one  residing  in  New  York, 
and  who  afterwards  died  there,  which  is  not  a  will  in  New  York, 
can  be  a  will  in  reference  to  property  in  New  Jersey  owned  by 
the  decedent  at  the  time  of  his  death,  is  a  question  which  the 
Ordinary  would  not  be  willing  to  decide  without  proper  notice 
to  all  parties,  giving  an  opportunity  for  solemn  argument. 

Probate  vacated. 


CASES   IN   CHANCERY. 


SEPTEICBER  TERM,  1848. 


William  Qrant  v.  Robert  Chabcbersu 

K.  toartj9d  land  to  C,  ftnd  C.  gvre  a  defeaauice  proyidiDg  for  reoonre janoe  to  M.  oa 
liii  pajiog  Ac  M.  filed  a  bill  to  redeem ;  and  after  answer  and  replication  and 
aomapfoo&mtbeeaaa^died.  G.  filed  a  bill,  ttaiing  the  prooeedln^^  M/a  W; 
aad  tliat  IL,  in bia  lifi»-time,  eonvejed  all  his  intereat  in  the  premiaes  to  hfan^  GK{ 
and  that  administntion  of  the  personal  estate  of  M.  had  been  granted  to  hinii  G.  ; 
and  praying  that  the  said  suit  of  M.  might  stand  reyived  Ac, ;  without  sajing  in 
wiiaft  cfaaaieter  G.  aooght  to  rerive.  G.  pleaded  that  H.  was  the  tnie  admbiistralor 
if  tbe  penwnal  eatttte  of  IL,  and  not  G.    Plea  anstained. 

What  kind  of  a  bill  should  G.  file,  as  assignee  of  M.  after  M.'s  bill  waa  filed,  in  oidor 
to  get  the  benefit  of  the  proceedings  in  the  suit  brought  hj  M.,  if  such  benefit 
esvld  be  dbtaiaed  IB  the  ease 

AmMi^  Ottt  it  dkoidd  be  aa  origiaal  UU  in  the  mttoM  of  a  bffl  of  leriaer  and  ^^ 
bilL 


The  case  appears  sufficiently  ia  the  opimon  deliveredtby  the 
Court.  / 

W.  Hoisted  in  support  of  the  plea. 

5.  R.  Hamilton  contra. 

The  Chancellor.  In  Feb.  1827,  James  Mountier,  for  $200, 
conyeyed  a  house  and  lot  to  Robert  Chambers ;  and  at  the  same 
time  Chambers  executed  to  Mountier  a  deed  of  defeazance,  by 
which  it  was  provided,  that  Mountier  was  to  continue  in  posses- 
sion if  he  paid  the  interest,  taxes  &c.  and  kept  the  premises  in 
repair,  and  to  have  five  years  to  pay  the  principal ;  on  the  pay- 
ment of  which,  with  the  interest,  &c.,  Chambers  was  to  reoon- 
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Tey  the  premises  to  Mountier.  And  if  Moontier  negleeted  ta 
pay  the  interest  and  keep  the'premises  in  repair,  Chambers  was 
to  enter  and  take  the  rents  and  profits  for  the  purpose  of  defray- 
ing the  interest,  &c. 

After  a  year  or  more,^Chambers  went  into  possession  and  re- 
ceived the  rents  and  profits. 

In  May,' 1829,  Moantier  filed  his  bill  to  redeem,  stating  that 
he  had  tendered  to  Chambers  the  principal,  interest,  &c. 

In  May,  1830,  Chambers  put  in  an  answer  to  that  bill. 

A  replication  was  filed  June  19, 1830. 

On  the  2d  of  July,  1880,  two  witnesses  were  examined  on  the 
part  of  the  complainant,  Moantier. 

On  the  20th  of  July,  1880,  Moantier  died,  intestate. 

On  the  26th  of  March,  1847,  a  bill  was  filed  by  Wm.  Grant, 
stating  that  Moantier,  in  1829,  exhibited  his  bill  against  Cham- 
bers stating  as  therein  stated,  and  praying  as  therein  prayed  '^ 
that  a  sabpena  was  issued  on  that  bill  and  served ;  that  Chambers 
pat  in  his  answer  to  that  bill ;  that  after  that  cause  was  at  issue 
ind  testimony  had  been  taken  on  the  part  of  the  complainant  M., 
the  said  complainant  died  intestate,  on  or  about  July  20, 1880, 
whereby  the  said  suit  became  and  was  abated ;  that  Mountier, 
in  his  life  time,  sold  and  conveyed  to  him.  Grant,  all  his  title  and 
interest  in  the  said  premises,  for  the  redemption  and  recovery  of 
which  the  said  bill  was  filed;  and  that,  by  reason  thereof,  he, 
Grant,  being  in  equity  the  owner  of  the  premises,  is  entitled  to 
the  benefit  of  the  said  suit,  and  to  have  the  said  suit  and  pro- 
ceedings revived  and  put  in  the  same  plight  and  condition  as  the 
same  were  in  at  the  time  of  such  abatement.  And,  to  the  end 
that  the  said  suit  and  proceedings  may  stand  revived  and  be  in 
the  same  plight  and  condition  as,  &c.,  or  that  Chambers  may 
show  cause  to  the  contrary,  praying  a  subpena  to  revive,  to  be 
directed  to  Chambers,  commandiog  him  to  appear  and  show 
cause  why  the  said  suit  should  not  be  revived,  and  stand  in  the 
same  plight,  &c.  There  is  in  this  bill  a  clause  introduced  in  a 
parenthesis,  after  the  statement  of  the  death  of  Mountier,  stating 
that  letters  of  administration  of  the  personal  estate  of  Mountier 
were  subsequently  granted  to  him.  Grant. 

But  there  is  no  express  language  in  the  bill  indicating  in  what 
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diazaeter  Grant  seeks  to  revive ;  whether  as  administrator  or  in 
his  own  right  as  the  alienee  of  the  equity  of  redemption. 

It  is  not  said  expressly  in  the  bill  when  the  equity  of  redemp- 
tion ¥a8  conveyed  to  Grant ;  whether  before  or  after  Mountier 
filed  his  bill ;  but,  taking  the  whole  sentence  respecting  the 
transfer  of  the  equity  of  redemption  together,  I  presume  it  is  in- 
tended to  say  that  the  transfer  of  the  equity  of  redemption  to 
Giant  was  subsequent  to  the  filing  of  Mountier's  bill  to  redeem. 

To  this  bill  filed  by  Grant,  Chambers  has  pleaded  that,  after 
the  death  of  Mountier,  and  on  the  27  th  of  January,  1831,  ad- 
ministration of  the  personal  estate  of  Mountier  was  granted  to 
Thos.  N.  Hamilton,  and  that  the  bill  should  have  been  filed  in 
bis  name  as  administrator,  and  not  in  the  name  of  Grant. 

The  plea,  no  doubt,  was  put  in  under  the  idea  that  Grant's 
bill  intended  to  pray  a  revivor  in  his  character  of  administrator ; 
in  which  case  the  plea  that  another  was  the  true  adminfttrator, 
and  not  Grant,  would  be  good. 

Considering  the  uncertainty  of  the  bill  in  this  respect,  perhaps 
a  plea  was  the  only  safe  course  for  the  defendant ;  for  he  could 
not  in  a  demurrer  allege  the  fact  of  administration  having  been 
granted  to  Hanulton. 

If  it  had  been  certain  from  Grant's  bill  that  he  intended  to 
ask  a  revivor  in  his  own  right,  as  alienee  after  Mountier  had 
filed  his  bill,  a  demurrer  might  have  been  the  course  the  defend- 
ant would  have  adopted. 

Grant's  bill  being  a  simple  bill  of  revivor,  it  may  be  that  the 
defendant  might  have  demurred  to  it  on  the  ground  that,  if  it  in- 
tended to  ask  revivor  in  the  character  of  administrator,  the  ad- 
ministrator is  not  the  proper  person  to  revive ;  and  if  it  intends 
to  ask  revivor  in  Grant's  own  right  as  assignee  of  the  equity  of 
redemption  after  Mountier's  bill  was  filed,  a  simple  bill  of  re- 
vivor would  not  be  sufficient.  But  another  course  was  preferred, 
it  seems,  by  the  defendant's  counsel.  And  I  think  that,  from 
the  shape  of  the  bill,  he  was  at  liberty  to  suppose  its  object  to 
be  to  revive  as  administrator ;  and  in  that  view  he  might  say 
that,  if  an  administrator  can  revive  in  such  a  case,  Hamilton 
was  ihe  administrator.  And  the  only  way  he  could  get  advan- 
tage of  that  would  be  by  plea. 
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I  do  not  see  that,  as  the  bQI  stands,  the  plea  can  be  orer- 
mled. 

The  only  thing  the  conrt  can  do  is  to  allow  the  complainant, 
Grant,  to  amend  his  bill  so  far  as  to  say  in  what  character  he 
seeks  to  reyiye ;  whether  as  administrator  or  as  alienee  after 
Monntier's  bill  was  filed. 

Bat  there  is  another  question  beyond  that  wluch  had  better  be 
considered  by  the  counsel  for  Grant,  before  he  proceeds  farther. 

His  object,  no  doubt,  is  to  get  the  benefit  of  the  former  suit 
and  proceedings  in  the  name  of  Mountier* 

He  should  consider,  then — Ist.  Whether  Grant  should  ask  to 
reviTe  as  administrator  or  as  alienee. 

2d.  If  he  determines  to  proceed  as  alienee  after  Mountier^s 
suit  was  commenced,  what  kind  of  a  bill  is  necessary ;  and 
whether  this  bill  is  sufficient,  or  whether,  if  the  benefit  of  the 
former  proceedings  can  be  obtained,  it  would  not  be  necessary  to 
file  an  original  bill  in  the  nature  of  a  bill  of  reviror  and  supple- 
mental bilL 

It  would  not  be  right  for  me  to  anticipate  and  decide  these 
questions. 

Plea  sustained. 
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Nathaniel  Doughty  v.  Enoch  Doughty. 

Dofteto  in  •&  answer  ue  aot  cored  bj  the  not  excepting  to  it    Its  defeotiTenece  will 
hsTc  its  inflaenoe  on  the  decision  of  the  cause,  thongh  exceptions  to  it  were  not 


On  the  question  of  the  mental  competency  of  the  party  to  make  a  division,  with  his 
co-partner  and  co-tenant,  of  a  large  personal  and  real  estate,  the  nnoonsdonable 
character  of  the  division  will  be  considered  in  aid  of  the  proof  of  incompetency. 

It  is  not  neoesniy  thai  a  par^  should  hare  been  abaolately  «imi  con^pot  toentitls  him 
to  relief  insochacase. 

One  of  the  parties  to  deeds  diriding  a  large  personal  and  real  estate  between  them 
had  been,  by  long  intemperance  and  severe  sicknesses^  producing  finequent  convnl* 
sions,  reduced  to  a  very  low  state  of  weakness  of  body  and  imbecility  of  mind ;  the 
oOer  party  was  his  elder  brother,  who  had  long  been  a  partner  in  business  with 
him,  and  thus  in  a  relation  to  exercise  great  influente  over  him;  a&d  the  baigaim 
was  such  ss  no  honest  and  fair  man  would  think  of  pioposin/or  ought  to  be  willing 
to  accept.    The  deeds  were  declared  to  be  fraudulent  and  void. 

Belief  in  such  cases  does  not  depend  on  the  question  whether  the  precise  degree  U 
imbecility  charged  in  the  bill  is  proved.  Imbecility  calling  for  relief  under  the  cir^ 
cumstances  may  be  proved,  and  acted  upon  by  the  court,  though Jt  be  not  the  de- 
gree of  imbecility  charged. 

The  lapse  of  twdve  years  before  the  bill  was  filed  to  set  aside  the  deeds  was  held  not 
to  be^  under  the  circumstsacesof  the  case^  sttflldent  to  establish  the  deeds. 

The  bill,  filed  December  2, 1845)  states,  that  on  the  6th  of 
February,  1819,  the  complainant,  Nathaniel  Donghtj,  and  the 
defendant,  Enoch  Doughty,  being  brothers,  entered  into  a  gene- 
ral partnership  in  buying  and  selling  real  estate,  and  in  cutting 
oak  and  pine  wood  for  market,  and  making  charcoal,  and  in 
building  vessels  and  sailing  and  sellbg  them,  cutting  and  sawing 
lumber,  owning  a  saw-mill,  and  also  the  business  of  farming  ; 
and  that  the  partnership  was  so  general  that  half  of  the  furni- 
ture in  each  of  their  houses  belonged  to  each  of  them ;  and  that 
they  each  delivered  in,  as  stock,  an  equal  sum  to  be  employed  in 
the  said  partnership  business. 

That  it  was  mutually  agreed  between  them  that  neither  of 
them  should  or  would  follow  the  said  business  or  any  other 
business,  during  the  continuance  of  the  partnership,  for  their 
private  benefit  or  advantage. 

That  the  said  partnership  has,  as  the  complainant  believes, 
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continued  to  this  time,  and  still  continnes.    That  the  complain- 
ant and  defendant  during  the  said  partnership  were  seized  and 
possessed,  as  such  partners,  of  the  following  real  estate  (describ- 
ing the  tracts)  in  the  county  of  Atlantic ;  being  certain  tracts  for- 
merly the  property  of  Richard  Price,  containing  about  8,932 
acres,  and  which  were  conveyed  by  the  Sheriff  of  Gloucester  to 
Abner  I)oughty,  Jr.,  by  deed  dated  March  30,  1811,  and  by 
him  conveyed  to  Daniel  Doughty,  by  deed  dated  April  6, 1811, 
and  by  the  said  Daniel  Doughty  and  his  wife,  by  two  deeds,  one 
dated  March  8,  1825,  and  the  other  October  18, 1832,  were 
conveyed  to  the  complainant  and  defendant ;  also  100  acres,  be- 
ing part  of  a  survey  of  900  acres  made  to  John  Tilton,  recorded 
&c.,  which  they  became  seized  of  by  virtue  of  two  deeds,  one 
from  Abner  Doughty,  Jr.  to  the  said  Daniel  Doughty,  Enoch 
Doughty  and  the  complainant,  dated  February  27, 1819,  and 
the  other  from  Daniel  Doughty  and  his  wife,  dated  October  18, 
1832,  to  the  complamant  and  defendant ;  also  788  1-2  acres, 
which  the  complainant  and  defendant  became  seized  of  by  virtae, 
&c. ;  also  100  acres,  the  half  of  which  the  complainant  became 
seized  of  by  deed  from  the  defendant,  dated  March  8, 1825 ; 
also  three  fourth  parts  of  a  tract  called  the  Cooper  tract,  which 
the  complainant  and  defendant  and  Daniel  Doughty  and  Parker 
Cordery  purchased  of  Richard  M.  Cooper  and  others,  by  deed 
dated  February  5, 1827 ;  also  a  right  and  interest  in  a  certain 
re>survey  of  3,836  acres,  made  for  Samuel  Richards  on  behalf  of 
the  heirs  of  Joseph  Ball,  deceased,  Daniel  Doughty,  Parker 
Cordery,  Enoch  Doughty  and  the  complainant,  as  appears,  &c., 
also  a  right  and  interest  which  the  said  Enoch  and  the  complain- 
ant should  or  might  derive  from  a  conveyance  that  might  be  made 
by  the  administrators  of  Joseph  Ball,  deceased,  in  pursuance  of 
an  act  of  the  Legislature,  passed  December  20, 1824,  &c. ;  also 
two  equal  third  parts  of  a  survey  formerly  made  to  Amos  Ire- 
land, deceased,  containing  15  acres;  also  the  one-tenth  part  of  a 
survey  made  to  Abner  Doughty,  Jr.,  on  the  8th  of  Feb.  1811} 
for  1,567  acres,  which  &c. ;  also  a  survey  (describing  it)  contain- 
ing 25  18-100  acres ;  also  a  survey  (Jescribing  it)  containing  8 
61-100  acres ;  also  a  tract  of  210  acres,  being  part  of  a  surrey 
of  900  acres,  made  &c. ;  also  several  tracts  of  land  purchased 
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hj  the  complainant  and  defendant  of  Benjamin  Wilkins,  former 
Sheriff  of  Oloncester,  as  appears  &o. ;  to  wit :  the  saw-mill 
called  Clark's  mill,  with  all  the  tracts  adjoining  said  mill,  with 
all  the  bmldings  and  improvements  thereon ;  a  tract  called  the 

Monroe  tract,  of acres ;  a  lot  of  80  acres,  which  Thomas 

Clark  bought  of  Jonas  Morse ;  a  lot  of  5  acres,  lying  &c. ;  three 
surreys,  containing  101  55-100,  adjoining  &c. ;  a  tract  bought 
bj  Parker  Clark  of  Benjamin  Clark,  by  deed  dated  &c.  ;  a  tract 
purchased  of  Henry  Davis,  by  deed  &c. ;  the  half  of  50  acres  of 
meadow  on  Nacot  Creek,  purchased  &c. ;  the  other  half  of  said  50 
acres,  purchased  &c. ;  a  tract  of  53  acres  adjoining  &c. ;  a  lot 
at  Port  Republic,  containing  37-100  of  an  acre. 

That  the  complainant  and  defendant  were  during  said  partner- 
ship seized  and  possessed  of  considerable  other  real  estate  ;  and 
also  of  various  personal  property ;  but  that  the  complainant, 
not  having  {)08session  of  the  title  papers,  nor  of  the  partnership 
books,  cannot  set  forth  the  same ;  but  prays  that  the  defendant 
may  set  forth  the  same. 

That,  about  the  1st  of  June,  1832,  the  complainant  was  taken 
sick,  and  continued  so  for  a  considerable  time ;  and  he  is  informed 
and  believes,  that  during  the  latter  part  of  June,  1833,  and  the 
month  of  July  following,  he  was  deprived  of  his  right  reason, 
and  was  of  unsound  mind  and  totally  incapable  of  transacting 
any  business  or  of  the  government  of  himself  and  management 
of  his  affairs ;  and  he  is  informed  and  believes,  that  he  continued 
in  such  condition  for  some  time  and  up  to  January  1, 1834  ;  and 
he  charges,  that  while  he  was  so  afflicted  and  laboring  under 
such  unsoundness  of  mind,  the  defendant  possessed  himself  of 
all  the  title  papers  of  the  partnership  property  and  of  the  part- 
nership books ;  and  that  he  has  refused  to  permit  the  complain- 
ant to  inspect  the  same,  and  refused  to  render  any  account  of  the 
partnership  property. 

That  on  the  complainant's  recovery  from  his  said  sickness  and 
restoration  to  his  reason  and  understanding,  he  found  to  his  sur- . 
prise  that  the  defendant  had  taken  possession  of  all  the  partner- 
ship property  of  a  personal  nature,  a  portion  of  which  the  com- 
plainant can  now  recollect,  consisting  of  one-third  of  the  schooner 
Sun,  five-sixths  of  the  schooner  J.  R.  Rapley,  one-third  of  the 
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flohooAer  Uriah,  one-  third  ci  the  sdkiKmia  HarrifiC,  onrsizth  of 
the  said  schooner  Uriah,  six  mnles,  four  horses,  one  four  horse 
wagon,  three  two-horse  wagons,  one  snlkey,  1,000  ocMrds  of  pine 
wood  ready  for  market,  on  a  landing,  1600  cords  of  wood  in  die 
woods,  ready  to  be  made  into  charcoal ;  also  a  quantity  of  sawed 
Inmber,  ship  plank,  and  flitch  stuff  of  the  said  saw-mill,  sad 
about  1500  bushels  of  charcoal  ready  for  market. 

That  on  the  complainant's  making  application  to  the  defendsQt, 
the  defendant  to  his  great  surprise  informed  him  that  he  had,  on 
the  4th  of  July,  1838,  not  only  executed  a  bill  of  aale  of  all  his 
right  to  the  said  personal  property,  but  also  a  deed  for  all  his 
right  in  the  said  real  estate.  That  he  then  stated  to  the  defend- 
ant that  he  had  no  knowledge  of  executing  any  such  bill  of  aale 
or  deed ;  and  that,  if  such  was  the  case,  he  the  defendant  well 
knew  that  the  complainant  had  nerer  received  any  consideratiien 
therefor,  and  that  both  were  fraudulent ;  and  the  defendant  then 
acknowledged  that  the  complainant  had  received  no  value  for  the 
said  property,  and  promised,  or  gave  the  complainant  to  under- 
stand, that  he  would  re-convey  to  the  complainant  the  said  per- 
sonal property  as  well  as  the  said  real  estate ;  that,  the  defend- 
ant being  a  brother  of  the  complainant,  and  the  complunant 
placing  reliance  in  his  declarations,  he  suffered  it  to  remain ;  be- 
lieving that  the  defendant  would  fulfil  his  said  promise,  and 
would  not  undertake  to  strip  him  of  his  property  ;  the  wives  of 
the  complainant  and  defendant  being  also  sisters. 

The  bill  charges,  that  while  the  complainant  was  sick  and  in- 
competent as  aforesaid,  and  the  defendant  was  endeavoring  to 
get  the  said  bill  of  sale  and  deed  executed,  the  complainant's 
wife  opposed  the  execution  thereof ;  that  the  defendant  informed 
complainant's  wife  that  he  was  satisfied  the  complainant  could 
not  live,  and  that,  as  the  complainant  had  no  children,  he  thought 
that  he,  the  defendant,  and  his  children  should  have  the  property 
of  the  complainant,  as  they  by  their  exertions  had  made  it,  and 
as  the  complainant  was  incompetent  to  make  a  will,  and  that, 
should  he  die  in  such  condition,  the  children  of  Daniel  Doughty, 
another  brother,  would  get  a  portion  of  the  complainant's  prop- 
erty. That  the  complainant's  wife  still  resisted  the  execution 
of  any  writings  by  the  complainant,  and  the  defendant  got 
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iha  comfi»iDaaki  awBj  from  his  home  and  procnied  the  ezeeotum 
of  the  eaid  bill  of  sale  and  deed,  which  deed  was  not  exeeuted 
hj  the  irife  of  the  complainant,  and  that  the  complainant  haa 
no  knowledge  or  recollection  of  signing  any  papers  daring  the 
said  months  of  June  or  July  1888,  nor  of  any  thing  that  trans-* 
pired  doring  the  said  months,  or  long  before  or  long  after  the 
said  time. 

That  he  has  never  received  any  consideration  money  from  the 
defendant  for  the  said  personal  property  or  the  said  real  estate  ; 
and  that,  notwithstanding  the  said  deed,  the  defendant  and  com- 
plainant continned  to  cut  upon  the  said  property,  and  use  and 
oocnpy  the  same,  after  the  same  manner  as  had  been  done  pre- 
vious to  Jone  1883,  up  to  July  1844. 

That  in  or  abont  July,  1844,  the  defuidant  ordered  the  saw- 
yer at  the  saw-mill  of  the  oompUunant  and  defendant  not  to  saw 
any  legs  the  complainant  should  have  brought  to  the  said  mill, 
and  took  the  exclusive  possession  thereof,  and  forbid  the  com- 
plainant and  his  workmen  from  cutting  upon  or  using  any  of  the 
aforementioned  premises,  and  threatened  to  prosecute  the  com- 
plainant and  his  workmen  for  the  same. 

That  the  defendant  caused  a  suit  to  be  instituted  in  the  Cir- 
cuit Court  of  Atlantic  county,  against  the  complainant,  in  Sep- 
tember, 1845,  for  $2,000  damages,  for  timber  and  sawing  of 
lumber  cut  upon  said  premises  and  sawed  at  said  mill.  That  up 
to  this  period  the  complainant  always  believed  that  the  defend- 
ant never  intended  to  enforce  the  said  bill  of  sale  or  deed. 

That  no  settlement  of  the  partnership  accounts  has  ever  been 
made ;  and  that  the  defendant  has  collected  in  the  partnership 
debts  and  applied  the  same  to  his  own  use,  which  he  is  enabled 
to  do  by  reason  of  his  possession  of  the  books  of  the  partnership. 

That  the  defendant  is  now  engaged,  with  a  number  of  hands, 
on  a  part  of  the  said  property,  outtmg  wood  for  coaling  and  logs 
to  be  sawed  into  lumber ;  and  that  the  complainant  is  informed 
and  believes  that  no  account  is  kept  by  the  defendant  of  the 
amount  of  wood  cut  or  the  quantity  of  lumber  sawed  ;  that  it  is 
luunded  off  to  market,  &c. 

The  bill  prays  an  account  of  the  partnership  dealings  and 
traasactioDS  from  the  commencement  of  the  partnership,  and  of 
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the  moneys  receiyed  and  paid  by  the  complainant  and  defendant 
in  relation  thereto,  and  that  the  said  deed  and  bill  of  sale  may 
be  set  aside  as  fraudulent  and  void,  or  the  defendant  be 
decreed  to  re-convey  to  the  complainant ;  and  that,  in  the  mean 
time,  the  defendant  may  be  bjoined  from  collecting  or  receiving 
any  of  the  partnership  debts,  and  that  a  receiver  may  be  ap- 
pointed ;  and  that  the  defendant  may  be  injoined  from  farther 
prosecuting  his  said  action  at  law,  and  from  cutting  or  working 
upon  the  said  premises  or  the  said  saw  mill. 

On  the  filing  of  this  bill,  an  order  was  made  directing  the  com- 
plainant to  give  notice  of  a  motion  for  an  injunction. 

On  the  hearing  of  the  motion  the  answer  of  the  defendant  was 
read. 

The  answer,  after  stating  the  nature  of  the  partnership,  says, 
that  the  partnership  continued  until  July  2, 1833,  when  it  was 
dissolved  by  mutual  consent  as  afterwards  in  the  answer  particn- 
larly  set  forth. 

It  states  the  manner  in  which  the  partnership  business  was 
done ;  that  in  regard  to  each  other  each  partner  conducted  their 
partnership  business  in  a  loose  and  general  way ;  each  seembg 
to  confide  in  the  other  that  at  a  proper  time  a  just  settlement 
would  be  made,  and  each  bear  a  share  of  the  losses  and  take  a 
share  of  the  profits  according  to  his  care  and  labor  and  the 
amount  he  had  from  time  to  time  invested  in  the  business  of  the 

firm. 

That  for  two  years  and  eight  months  during  the  partnership, 
commencing  in  February,  1824,  he  was  Sheriff  of  Gloucester ; 
that  he  still  gave  his  whole  time  and  attention,  when  not  engaged 
in  the  duties  of  his  office,  to  the  partnership  business ;  that  tiie 
proceeds  of  his  said  office,  amounting,  to  the  best  of  his  know- 
ledge and  belief,  to  more  than  $7,000,  were  used  and  invested 
in  the  partnership  business,  and  went  to  increase  the  joint  prop- 
erty and  profits. 

That  prior  to  July,  1833,  the  complainant  had  at  different 
times  mentioned  to  him  that  he  would  like,  before  a  great  while, 
to  dissolve  their  partnership  and  divide  the  partnership  property 

suitably  between  them ;  that  he,  the  defendant,  always  answer- 
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ed  in  snch  ease  that  he  was  at  any  time  ready  to  dissolve  when- 
ever the  compliunant  desired  it ;  and  that  he  would  at  any  time 
join  him  in  examining  into  the  state  of  the  partnership  basiness^ 
acoonnts  and  property,  for  the  purpose  of  making  a  dissolution 
and  equitable  division  of  the  joint  property. 

That  after  the  complainant  had  thus  mentioned  to  him  at  dif- 
ferent times  the  subj^t  of  dissolving  the  partnership  and  divid- 
ing  the  property,  the  complainant,  on  or  about  July  2, 1888,  made 
to  him  a  distinct  proposition  for  such  dissolution  and  division,  and 
the  same  was  considered  and  debated  between  them  at  length ; 
the  terms  proposed  by  the  complainant  were,  without  much  if  any 
alteration  or  modification,  agreed  upon  between  them.  That  it 
was  then  agreed  between  them  that  the  partnership  should  be  dis- 
solved, and  that  a  part  of  the  real  estate  should  be  taken  by  the 
complainant  and  a  part  by  the  defendant ;  that  certain  parcels  of 
real  estate  should  not  be  then  divided,  but  continue  to  be  held 
by  them  as  tenants  in  common ;  that  the  defendant  should  con- 
vey to  the  complainant  all  the  defendant's  right  and  interest  in 
the  real  estate  so  to  be  taken  by  the  complainant,  and  the  com- 
plainant should  in  like  manner  convey  to  the  defendant  all  the 
complunant's  interest  in  the  real  estate  to  be  taken  by  the  de- 
fendant ;  and  that  the  consideration  to  be  expressed  in  each  deed 
should  be  $2,000.  That  the  defendant  should  lease  and  convey 
to  the  complainant  the  right  to  cut  wood  and  timber  for  his  use 
on  certain  lands  in  the  answer  after  specified ;  that  the  com* 
platnant  should  take,  as  his  own  separate  property,  certain  per- 
sonal estate  in  the  answer  after  mentioned ;  and  that  the  residue 
of  the  joint  personal  property  should  belong  to  this  defendant ; 
ihat^this  defendant  should  have  all  the  debts  coming  to  the  firm 
on  book  accounts  or  notes,  and  should  pay  all  the  debts  against 
the  complainant  and  defendant  in  Egg  Harbor  or  Galloway,  or 
in  New  York  or  Philadelphia ;  which,  as  he  avers,  comprised 
all  or  the  chief  part  of  the  debts  of  the  firm. 

That  in  pursuance  of  said  agreement  and  understanding  he 
did,  on  the  4th  of  July,  1838,  by  deed  by  him  executed  and  de- 
livered to  the  complainant,  dated  July  2,  1883,  convey  to  the 
complainant  all  this  defendant's  interest  in  certain  tracts  or  par- 
cels of  land  belonpng  to  the  firm,  which  were  the  same  tracts 

15 
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which  the  complainant  had  himself  selected  and  chosen  for  Aat 
purpose ;  hy  means  whereof  the  complainant  became  the  sole 
owner  in  fee  thereof,  and  took  them  to  his  own  use,  and  hath 
eyer  since  held  and  enjoyed  the  same ;  that  this  defendant  has^ 
not  the  said  deed,  nor  any  copy  thereof,  and  cannot  therefore 
here  set  forth  a  particular  description  of  the  lands  conveyed 
thereby. 

That  at  the  same  time  at  which  he  executed  and  delivered  to 
the  complainant  the  deed  first  mentioned,  to  wit,  on  the  4th  of 
July,  1833,  the  complainant,  in  pursuance  of  their  siud  agree- 
ment for  dissolution  and  division,  did,  by  deed,  by  the  complain- 
ant then  executed  and  delivered  to  this  defendant,  dated  die  said 
2d  of  July,  1833,  convey  to  this  defendant  all  the  complainant'B 
interest  in  certain  tracts  of  land  and  real  estate  in  said  deed  de- 
scribed, being  the  tracts  of  land  particularly  set  forth  in  the 
complainant's  bill  of  complaint ;  that  the  said  deed  was,  on  the 
same  4th  of  July,  1833,  acknowledged  before  Daniel  Lake,  Esq., 
a  commissioner  &c.,  and  was,  on  the  2d  of  August,  1833,  re- 
corded in  the  Clerk's  office  of  Gloucester. 

That  at  the  time  of  the  execution  and  delivery  of  the  last 
mentioned  deed  the  complainant  had  not  any  right  or  title  to  one 
of  the  tracts  therein  mentioned,  to  wit,  the  tract  in  the  said  deed 
mentioned  as  land  which  might  or  should  be  conveyed  by  the 
administrators  of  Jos.  Ball,  deceased,  by  virtue  of  an  act  of  the 
Legislature  passed  Dec.  20, 1824. 

The  answer  makes  certain  allegations  as  to  this  tract. 

That  the  other  tracts  mentioned  in  the  deed  from  the  com- 
plainant to  him  were  a  part  of  the  partnership  property,  and 
that  by  virtue  of  the  said  deed  he  became  the  owner  in  fee  of  all 
the  complainant's  interest  therein,  and  thenceforth  held  the  same 
as  sole  owner  thereof. 

That  the  consideration  money  mentioned  in  each  of  the  said 
deeds,  the  one  from  the  complainant  to  him,  and  the  other  from 
him  to  the  complainant,  was  $2,000 ;  but  that  no  consideration 
was  paid  by  either  to  the  other ;  the  sole  consideration  being  the 
mutual  and  simultaneous  execution  and  delivery  of  the  said 
deeds,  and  the  desire  and  purpose  of  milking  a  fair  and  just  di- 
vision of  the  partnership  property. 
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That^in  further  MiTTiBg  out  their  said  agreement  for  dissola* 
tion  and  division,  the  complainant,  on  the  4th  of  July,  1883,  by 
bills  of  sale  under  his  hand  and  seal  duly  made  and  execnted) 
oonyeyed  to  him  fiyetwdfihs  of  the  schooner  J.  R.  RapelyCi  one 
twelfth  <tf  the  schooner  Uriah,  and  one  third  of  the  schooner 
Sod* 

That,  for  the  purpose  of  making  the  sale  and  transfer  of  the 
said  shares  in  the  said  vessels  and  making  enrohnent  thereof,  it 
was  necessary  for  them  to  go  to  the  office  of  the  Collector  for  that 
District ;  and  that  ihey  accordingly  called  on  Doctor  Mahlon  D* 
Canfield,  then  Collector,  and  informed  him  of  their  wishes ;  and 
at  Hie  request  of  the  complainant  and  this  defendant,  Ihe  said 
Caafield  Jbrew  the  said  bills  of  sale,  and  the  same  were  executed 
in  his  ]Nnesence  and  signed  by  him  as  a  subscribing  witness ;  that 
the  shares  of  the  said  vessels  so  conveyed  were  estimated  be- 
tween the  complainant  and  this  defendant,  and  the  estimated 
value  was  put  into  the  said  bills  of  sale  as  the  consideration 
thereof,  which  was  either  paid  by  this  defendant  to  the  complain- 
ant or  allowed  and  satisfied  to  him  in  the  settlement  and  division 
of  their  partnership  business  and  property. 

That  after  the  said  deeds  for  the  said  lands  and  the  said  bills 
of  sale  for  the  said  shares  in  the  said  vessels  were  delivered,  and 
on  the  6th  of  July,  1833,  according  to  the  best  of  this  defend- 
ant's recollection,  the  complainant  himself  drew  up  and  pre- 
pared an  agreement  in  writing  for  the  dissolution  of  the  said  part- 
nership, and  for  a  further  division  of  certain  partnership  prop- 
erty and  a  settlement  of  the  partnership  accounts  and  debts,  to 
be  signed  and  executed  by  him  and  this  defendant.  That  a  copy 
of  the  same  was  then  made  by  this  defendant's  son,  John  H« 
Doughty,  and  was,  on  the  said  6th  of  July,  signed  by  flie  com- 
plainant and  this  defendant,  under  their  hands  and  seals ;  but 
bore  date,  nevertheless,  on  the  said  2d  of  July,  on  which  day,  as 
before  stated,  the  proposition  for  a  dissolution  and  division  of 
the  partnership  property  was  made  and  agreed  to. 

That  this  last  agreement,  so  made  and  executed,  is  as  follows : 
'^  To  all  to  whom  these  presents  may  come :  It  is  agreed  between 
Enoch  Doughty  and  Nathaniel  Doughty,  both  of  &c.,  have  this 
2d  day  of  July,  A.D.  1833,  dissolved  all  business  existing  be- 
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tween  as  by  mutuftl  consent ;  and  the  said  Enoch  Doughty  is  to 
have  all  the  debts  coming  to  them  on  book  account  or  on  notes  of 
hand,  and  the  sud  Enoch  Doughty  is  to  paly  all  the  debts  that 
is  against  the  said  Enoch  Doughty  and  Nathaniel  Doughty  in 
Egg  Harbor  or  Galloway  townships,  Philadelphia  or  New  York, 
so  that  the  said  Nathaniel  Doughty  has  nothing  to  pay  for  any 
labor  that  has  been  done  previous  to  this  day,  and  he  is  to  have 
two  hundred  cords  of  pine  market  wood  on  Absecom  Landing 
which  the  said  Nathaniel  Doughty  shall  choose,  also  the  two  grey 
horses  and  gearing,  a  two-horse  wagon,  the  chair  and  harness  and 
Uie  old  sorrel  horse ;  as  witness  our  hands  and  seals  the  day  and 
year  first  above  written.''  The  defendant  says  there  were  two 
copies  of  said  agreement  executed  at  that  time,  and  one  was 
taken  by  each  of  them.  And  he  believes  and  charges,  that  the 
complainant,  when  he  prepared  and  filed  his  bill,  had,  and  that 
he  still  has  a  copy  in  his  custody  or  under  his  control ;  yet  he 
has  not  set  the  same  forth  in  his  bill,  nor  made  known  to  the 
court  the  existence  of  such  instrument,  and  has  therein  shown 
himself  unwilling  to  set  before  the  court  the  whole  facts  and 
truth  of  the  case. 

That,  in  further  carrying  out  their  said  agreement  for  diirision 
of  property  and  dissolution  of  partnership,  he  and  the  complain- 
ant did,  on  or  about  the  said  6th  of  July,  make  and  execute  a 
certain  other  agreement  in  writing,  under  their  hands  and  seals, 
which,  nevertheless,  also  bears  date  the  said  2d  of  July ;  and 
that  by  that  agreement  this  defendant  leased  certain  real  estate 
therein  mentioned  to  the  complainant,  with  the  right  to  cut  wood 
thereon,  and  made  further  stipulations  with  the  complainant  re- 
specting certain  other  of  the  personal  estate  of  the  said  partner- 
ship to  be  taken  and  held  by  the  complainant  for  his  own  use ; 
which  agreement  is  as  follows,  to  wit :  ^^  To  all  to  whom  these 
presents  may  come :  I,  Enoch  Doughty,  of  &c.,  of  the  one  part, 
doth  agree  to  release  unto  Nathaniel  Doughty,  of  &c.,  of  the 
other  part,  the  whole  of  the  cleared  land  except  where  the  Sur- 
veyor's house  stands,  on  the  south  side  of  the  mill,  and  all  the 
privileges  of  eutting  market  wood,  that  is  to  say,  between  the 
Branch  and  the  Absecom  road,  from  the  field  down  to  William 
Chamberlain's  line  near  where  the  May's  landing  road  puts  off^ 
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that  is  to  say,  on  the  aouth  side  of  the  main  branch  and  on  the 
north  side  of  the  road,  for  five  years  from  the  date,  or  as  long  as 
he  may  want  it  himself  or  his  wife  Sarah  Donghty ;  and  Nathan- 
iel Donghty  is  to  have  the  cedar  for  his  own  use,  and  also  oak 
limber  for  firewood,  and  to  have  what  lumber  he  wants  for  his 
buildings  that  is  already  sawed ;  and  said  Nathaniel  Doughty  is 
to  have  bis  equal  half  part  of  all  the  carpenter's  tools,  vessel 
screws,  plows,  harrows,  shoyels,  forks  &c.,  blocks  and  rigging, 
and  half  part  of  the  salt  they  have  now  on  hand,  together  with 
the  half  part  of  all  the  stock  of  store  goods  now  in  possession, 
and  the  iron  that  is  at  James  Smith's,  Absecom,  and  also  at 
home ;  as  witness  &c."  That  the  said  agreement  was  prepared 
under  the  direction  of  the  complainant,  and  is  in  part  in  the  com- 
plainant's own  hand-writing,  and  that  a  duplicate  thereof  was 
also  executed,  and  then  and  there  given  to  the  complainant. 

That,  immediately  after  the  execution  of  the  two  last  men- 
tioned articles,  the  said  Nathaniel  delivered  over  to  him  sundry 
deeds,  papers  and  writmgs  relating  to  the  property  which  they 
had  held  as  partners,  and  also  the  before  mentioned  account 
hook  which  had  been  kept  at  the  store  of  the  firm,  as  before 
stated ;  and  that  the  complainant  retained  certain  other  partner- 
ship papers  for  himself ;  that  this  defendant  then  intending  to 
keep  sud  account  book  as  his  own  thereafter,  as  it  was  intended 
by  the  complainant  that  he  should,  immediately  wrote  therein  as 
follows:  ^' Enoch  Doughty  began  to  keep  the  account  in  this 
book  alone,  Doughiy's  mills,  *July  the  6th,  1888."  That  from 
that  time  forward  he  conducted  his  business  separately  and  on 
his  own  individual  account,  and  made  hi^  entries  in  said  book, 
and  kept  the  same  accordingly. 

That  when  he  and  the  complainant  made  their  aforesaid  agree- 
ment for  a  dissolution  and  for  a  division  of  their  partnership 
prcqperty^  and  when  they  executed  the  said  deeds,  bills  of  sale, 
agreements  and  writings  for  the  purpose  of  carrying  out  their 
agreement  for  such  dissolution  and  division,  the  complainant  was 
of  sound  mind  and  understanding  and  in  full  possession  of  his 
reason,  and  was  in  all  respects  capable  of  managing  his  estate 
and  property  and  of  making  contracts  of  any  nature  whatever  in 
relation  thereto. 
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That  the  defendant  fallj  believes,  and  so  he  charges  ike  tnttii 
to  be,  that  the  said  agreements,  deeds,  bills  of  sale  and  contracts 
between  this  defendant  and  the  complainant  for  the  dissolution  of 
tiieir  partnership  and  the  division  of  their  partnership  estate  and 
eflfocts  were  made  and  executed  by  the  complainant  while  in  fuH 
possession  of  all  his  mental  faculties,  and  with  a  complete  know- 
ledge on  his  part  of  the  nature  and  effect  thereof,  and  that  aH 
Ae  allegations  of  the  complainant's  bill  to  the  contrary  are,  as 
this  defendant  believes,  wholly  untrue. 

That  he  has  no  recollection  that  the  complainant  was  Uiom 
sick  in  the  latter  part  of  June,  1882,  as  in  the  bill  is  mentioned ; 
and  he  never  knew  or  heard  that  in  the  latter  part  of  June,  and 
in  the  month  of  July,  1838,  the  complainant  was  deprived  of  his 
right  reason  or  was  of  unsound  mind  and  incapable  of  the  gov- 
ernment of  himself  and  management  of  his  affairs,  as  is  stated 
in  the  bill ;  and  he  does  not  believe  that  the  complainant  was  in 
such  a  state  of  unsoundness  of  mind,  or  that  he  was  deprived  of 
his  reason  or  incapable  of  the  government  of  himself  or  manage* 
ment  of  his  estate ;  and  he  wholly  denies  that  such  was  the  case ; 
and  charges  that  such  allegations  are  made  in  the  bill  without 
foundation  in  truth,  and  for  the  purpose  of  avoiding  his  contracts 
made  by  him  in  a  deliberate  manner  and  with  a  full  understand- 
ing of  their  nature  and  effect. 

He  says,  that  at  the  time  the  partnership  was  dissolved  the 
complainant  had  full  knowledge  of  how  their  business  stood  and 
of  the  partnership  property,  debts,  dues  and  liabilities ;  and, 
possessing  such  knowledge,  he  made  to  this  defendant,  as  before 
stated,  a  proposal  to  dissolve  partnership  and  to  divide  their 
property  in  the  manner  before  stated,  and  the  same  was  accord- 
ingly done.  He  therefore  conceives  that,  as  the  complainant 
neither  made  nor  sought  nor  desired  a  statement  of  the  partner- 
fillip  accounts  before  the  dissolution,  nor  at  the  time  thereof,  and 
having  agreed  to  and  made  a  dissolution  and  a  division  of  estate, 
he  cannot  now  complain  that  he  never  saw  any  statement  of  ac- 
counts or  that  this  defendant  has  never  made  any. 

He  says  he  has  repeatedly  and  at  different  times  requested  the 
complainant  to  account  to  and  settle  with  him  for  various  mat- 
ters and  transactions  had  and  done  between  them  since  the  sud 
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-dissolution ;  but  llie  defendant  has  always  refused  to  do  so ;  and) 
in  order  to  compel  a  settlement,  this  defendant  was  at  length,  and 
after  the  lapse  of  several  years,  compelled  to  compience  asuit,  and 
did  sue  the  complainant  at  law ;  which  suit  is  still  pending. 

He  says  it  is  not  true  that  the  complainant  ever  stated  to  him 
that  he,  the  complainant,  had  no  knowledge  of  executing  the  said 
deed  and  bills  of  sale,  or  that  he  the  complainant  had  never  re- 
ceived  any  consideration  for  the  same,  or  that  they  were  fraudu- 
lent ;  nor  did  this  defendant  ever  acknowledge  or  say  to  the  com- 
plainant, or  to  any  other  person,  that  the  complainant  had  re- 
ceived no  value  for  the  said  property  so  conveyed  by  him ;  nor 
did  this  defendant  ever  promise  the  complainant  or  any  other 
person,  or  give  him  or  them  to  imderstand,  that  he  would  re- 
oonvey  to  the  complainant  the  said  personal  and  real  estate  so 
conveyed  by  the  complainant,  as  is  alleged  in  the  bill.  On  the 
contrary,  he  believes  and  charges  the  truth  to  be,  that  the  com- 
plainant executed  the  said  deeds  and  bills  of  sale  with  a  full 
knowledge  and  understanding  of  their  nature  and  contents,  and 
tiiat  he  received  from  this  defendant  a  good  and  valid  considera- 
tion therefor,  and  such  as  was  agreed  upon  between  them,  and 
was  at  the  time  perfectly  satisfactory  to  the  complainant,  and 
was,  in  truth,  of  his  own  proposing,  being  the  matters  hereinbe- 
fore set  forth.  « 

He  denies  that  he  informed  the  complainant's  wife  at  any  time 
that  he  was  satisfied  that  the  complainant  could  not  live,  and  as 
he  had  no  children  this  defendant  thought  that  he  and  his  children 
should  have  the  property  of  the  complainant,  or  that  as  the  com- 
plainant was  incompetent  to  make  a  will,  should  he  die  in  that 
condition  the  children  of  their  brother  Daniel  would  get  a  por- 
tion of  the  property  to  which  they  were  not  entitled. 

He  says  that  the  wife  of  the  complainant  never  did,  to  the  best 
of  hig  recollection  and  belief,  object  to  or  oppose  her  husband's 
signing  and  executing  said  deed  or  the  said  bills  of  sale. 

^  He  says  it  is  not  true  that  he  got  the  complainant  away  from 
his  home  and  procured  the  execution  of  said  deed  and  said  bill  of 
sale.  On  the  contrary,  he  says  and  charges,  that  the  terms  of 
dissolution  and  division  of  partnership  property  before  mentioned 
were  talked  about  and  discussed  at  different  times  and  places^ 
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and  in  psrt  at  the  oomplainant's  own  house  and  in  the  preeenee 
of  complainant's  wife  and  without  objection  on  her  part.  That 
it  was  finally  agreed  that  the  said  deeds  and  bills  of  sale  should 
be  execated,  and  that  the  wives  of  the  complainant  and  this  de- 
fendant, respectively,  shonld  join  their  husbands  in  the  execution 
of  the  deeds  for  the  conveyance  of  real  estate  to  be  executed  by 
them  and  hereinbefore  mentioned  ;  that  it  was  agreed  that  the 
deeds  should  be  prepared  by  this  defendant's  son,  John  H. 
Doughty,  under  the  direction  of  the  complainant  and  this  defend- 
ant, and  that  then  the  complainant  and  this  defendant,  with  their 
wives,  should  execute  and  acknowledge  them  before  Daniel  Lake, 
a  commissioner  &c.,  who  resided  about  four  miles  from  the  com- 
plainant's house.  And  as  the  complainant  and  defendant,  in  or- 
der to  complete  the  transfer  of  the  shares  in  the  said  vessels, 
must  go  to  the  house  of  the  said  Doctor  Canfield,  Collector  as 
aforesaid,  it  was  thought  best  to  do  all  the  said  business  at  (me 
time,  as  the  said  Collector  lived  a  little  beyond  the  said  Daniel 
Lake,  and  on  the  same  road  ;  that  in  pursuance  of  the  sud  un- 
derstanding the  said  deeds  were  drawn  and  the  names  of  the 
wives  were  inserted  therein ;  that,  at  the  time  agreed  upon,  the 
4th  of  July  aforesaid,  this  defendant  and  his  wife  went  to  the 
house  of  the  complainant,  as  the  complainant  ha^  himself  re- 
quested; that  at  the  house  of  the  complwiant,  on  that  day,  the 
said  deeds  were  examined  and  read  by  the  complainant  and  his 
wife,  and  they  prepared  to  go  with  this  defendant  and  his  wife 
to  execute  and  acknowledge  them  as  aforesaid ;  but,  as  they  were 
about  starting,  some  friends  came  in  as  visitors  to  the  cgmplain- 
ant's  house,  and  it  was  then  agreed  that  the  complainant  and  de- 
fendant should  go  alone  and  execute  said  deeds,  and  that  their 
wives  should  remain  with  their  visiters,  and  execute  the  deeds  ai 
another  day ;  that  accordingly  the  complainant  and  this  defend- 
ant went  first  to  the  house  of  the  said  Doctor  Canfield,  who  drew 
the  bills  of  sale,  and  ^ey  were  then  executed  by  the  complain- 
ant in  the  presence  of  the  said  Canfield,  who  signed  the  same  as 
a  subscribing  witness. 

That  the  complainant  and  this  defendant,  also,  at  the  same 
time,  executed  the  aforesaid  deeds,  and  the  said  Canfield  also 
signed  them  as  a  subscribing  witness ;  that  afterwards,  on  their 
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retam  home,  on  the  «ame  day,  they  stopped  at  the  house  of  Dan- 
iel Lake,  and  there,  before  him,  acknowledged  the  said  deeds ; 
that  afterwards,  the  wife  of  the  complainant  and  the  wife  of  this 
defendant,  who  are  sisters,  agreed  together,  as  this  defendant  has 
been  informed  and  belieyes,  that  neither  of  them  would  sign  the 
said  deeds  ;  and  as  neither  the  complainant  nor  this  defendant . 
deemed  it  a  matter  of  great  moment,  or  one  likely  to  create  diffi- 
culty, nothing  farther  was  said  about  it. 

That  the  said  two  articles  before  mentioned,  to  wit,  the  article 
of  dissolution  and  the  article  by  which  this  defendant  leased  cer- 
tain land  to  the  complainant  and  assigned  certain  of  the  personal 
property  of  the  partnership  to  him,  were  both  executed  at  the 
defendant's  own  house,  and  in  the  presence  of  the  complainant's 
wife  and  other  persons  ;  that  the  complainant  himself  drew  or 
assisted  to  frame  the  said  articles  ;  and  Chas.  C.  Murphy,  one 
of  the  subscribing  witnesses  to  the  said  articles,  is  a  nephew, of 
the  complainant,  and  then  lived  in  his  family ;  that  the  compliun- 
ant's  wife  did  not  then,  or  at  any  other  time,  raise  any  objection 
to  the  execution  of  the  said  instruments  ;  yet  they  were  read  and 
executed  in  her  hearing  and  presence. 

He  says  it  is  not  true  that  notwithstanding  the  said  deed  the 
complainant  and  the  defends^t  continued  to  cut  upon  the  said 
property  and  use  and  occupy  the  same  after  the  same  manner  as 
had  been  done  previous  to  June,  1838»  up  to  July,  1844.  On 
the  contrary,  he  says  that  immediately  after  the  delivery  to  him 
by  the  complainant  of  the  said  deed  dated  July  2d,  1833,  and 
conveying  to  this  defendant  to  his  own  use  in  fee  simple  all  the 
complainant's  right  in  the  several  parcels  of  land  therein  de- 
scribed, he,  the  defendant,  took  the  same  into  his  possession  as 
his  own  separate  property,  and  has  ever  since  held  and  used  the 
same  as  his  own ;  that  neither  the  complainant  nor  any  other 
person  has  cut  thereon  or  used  the  same,  unless  by  this  defend* 
ant's  consent,  without  being  held  by  him  as  trespassers. 

He  says  the  complainant  has,  at  different  times   since  the 
delivery  of  said  deed  to  him,  cut  wood  on  said  lands,  but  only 
by  permission  of  this  defendant,  and  in  such  manner  and  at  such 
times  and  places  as  this  defendant  permitted,  or  if  he  has  cut 
without  such  permission  it  has  only  been  as  a  trespasser.    That 
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for  the  wood  aud  timber  so  out  he  has  always  expected  the  com- 
plainant  would  pay  him,  the  same  as  other  persons  did.  And 
this  defendant  repeatedly  applied  to  the  complainant  to  account 
with  him  for  the  wood  and  timber  so  cut,  and  to  pay  him  for  the 
same,  and  to  settle  their  accounts  in  regard  to  other  business 
'  transactions  between  them ;  and  the  de/endan^  (meaning  the  cpm- 
plainant)  never  alleged  to  this  defendant  that  he  had  right  to  such 
land  as  part  owner  thereof  until  about  the  time  this  defendant 
sued  him  at  law  to  obtain  a  settlement  of  the  accounts  standing 
between  them. 

That  the  complainant  has,  also,  since  the  said  dissolution  of 
partnership,  had  considerable  lumber  sawed  at  this  defendant's 
mill,  and  has  had  sundry  other  dealings  with  this  defendant,  by 
means  whereof  he  has  become  largely  indebted  to  this  defendant 
That  he  has  also  dealt  considerably  with  the  firm  of  £.  Doughty 
&  Son,  composed  of  this  defendant  and  his  said  son  John,  at  their 
store  and  in  other  ways,  and  is  now  indebted  to  them  in  a  con- 
siderable sum  ;  that,  the  complainant  having  been  repeatedly  re- 
quested to  come  to  an  account  and  settlement  of  said  accounts 
with  this  defendant  and  with  E.  Doughty  &  Son,  and  to  pay  up 
what  was  in  arrear  and  due  to  them,  and  having  always  refused 
or  neglected  so  to  do,  this  defendant  and  the  said  firm  were  at 
length  compelled  to  resort  to  compulsory  measures.  That,  ac- 
cordingly, this  defendant  directed  his  sawyer  at  his  saw  mill  to 
saw  no  more  lumber  for  the  complainant  without  orders  from  this 
defendant,  and  forbid  the  complainant  and  his  workmen  from 
cutting  on  said  lands ;  and  this  defendant  and  the  said  E.  Dough- 
ty &  Son  each  conmienced  an  action  in  the  Circuit  Court  of  At- 
lantic against  the  complainant,  to  recover  from  him  the  sums  so 
as  aforesaid  due  from  him  to  said  plaintiffs,  and  which  be  always 
neglected  and  refused  to  account  for  and  pay. 

He  says  that,  immediately  after  the  said  dissolution  of  part- 
nership and  after  the  manner  of  dividing  the  partnership  prop- 
erty had  been  settled  and  agreed  on,  and  the  said  deeds,  bills  of 
sale  and  articles  had  been  executed,  the  complainant  took  into 
his  possession,  as  his  own  separate  individual  property  and  for 
his  own  use,  all  the  personal  property  which  had  been,  assigned 
to  him  in  such  division ;  that  the  complainant  also  took  i>088es- 
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maa  of,  and  kept  and  used  as  his  own,  all  the  tracts  or  parcels  of 
kad  and  real  estate  which,  according  to  the  division  of  the  part- 
nership property  so  as  aforesaid  agreed  on,  had  been  set  off  to 
him  as  his  share,  and  in  and  to  which  this  defendant  had  relin-* 
qnished  and  conveyed  all  his  right,  share  and  interest  to  the 
complainant  by  the  aforesaid  deed  ezecnted  and  delivered  as 
aforesaid  to  the  complainant  by  this  defendant^  and  dated  on  the 
2d  of  July  aforesaid ;  that  the  complainant  has  ever  since  held 
sad  enjoyed  the  said  lands  as  his  own  and  to  and  for  his  own 
separate  use  and  benefit ;  that  the  complainant  has  also  cnt  and 
used  an  the  wood  and  timber  on  the  lands  leased  to  him  by  this 
defendant  and  mentioned  in  said  lease  or  agreement  of  said  Jnly 
2d  ;  that  widiin  a  few  years  past,  defendant  thinks  about  five  or 
six  years  ago,  the  complainant  sold  and  conveyed  to  Gilbert  MU- 
ler  a  pcurt  of  said  lands  so  released  and  conveyed  to  him ;  that 
MiDer  has  taken  possession  of  the  part  so  sold  to  him  and  fenced  *' 
it,  snd  has  erected  a  dwelling  house  thereon,  which  is  now  occu- 
pied by  said  Miller's  tenant ;  that,  ever  since  the  dissolution  of 
said  partnership  and  the  division  of  said  property,  the  complain- 
ant has  also  carried  on  his  own  business  separate  and  apart  from 
tins  defendant,  and  has  dealt  on  his  own  account  and  for  his  own 
benefit;  and  that  this  defendant  has,  ever  since  said  &c.,  held, 
possessed  and  enjoyed  as  his  own  separate  property  all  the  estate, 
real  and  personal,  assigned  to  him  in  said  division ;  that  this  de- 
fendant possessed,  used  and  occupied  the  said  real  estate  accord- 
ing to  the  nature  thereof,  part  being  land  used  for  agricultural 
purposes,  and  part  being  woodland. 

That  he  has  always  paid  all  taxes  and  assessments  thereon,  and 
defended  the  same  against  trespassers  ;  that,  the  title  to  apart  of 
the  same  having  been  in  dispute  before  and  at  the  time  of  said  dis- 
solution, he  was  afterwards  compelled  to  assert  and  defend  the 
same  by  suits  or  by  arbitration ;  and  he  did  so  at  his  own  proper 
costs  and  charges,  and  bore  the  labor  and  care  of  such  proceedings; 
that  a  part  of  the  said  real  estate  was  a  tract  of  land  with  a  saw 
mill  thereon,  which  mill  this  defendant  from  time  to  time  repair- 
ed ;  and  finally,  deeming  it  his  interest  to  do  so,  he  took  said  mill 
down  to  its  foundations  and  erected  it  anew,  and  made  it  for  a 
single  saw,  whereas  it  was  before  for  two  saws ;  that  he  also  al- 
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tered  the  dam  by  eatting  it  and  building  flood-gates  in  it ;  all 
which  he  did  at  his  own  proper  costs  and  charges,  and  of  his  own 
mere  motion,  without  consulting  or  advising  with  the  complainant 
or  any  one  else ;  and  the  complainant,  though  living  near,  and 
seeing  and  knowing  what  this  defendant  was  doing,  did  not  in 
any  way  interfere  or  make  any  objection,  or  advance  any  claim 
or  pretence  of  right ;  that  this  defendant  rebuilt  said  mill  and 
made  said  alterations  in  the  dam  in  1841 ;  that  this  defendant, 
also,  some  time  in  1836,  sold  and  conveyed  about  100  acres  of 
the  land  so  relinquished  and  conveyed  to  him  by  the  complainant 
as  part  qf  the  partnership  property  by  the  deed  hereinbefore 
mentioned. 

That  in  dissolving  said  partnership  the  complainant  took  upon 
himself  no  burden  or  risk ;  that  the  real  estate  assigned,  and 
which  he  has  held  as  his  own  under  the  said  deed  from  this  de- 
fendant, was  clear  of  all  incumbrance ;  that  the  complainant 
had  no  partnership  debts  to  pay  nor  partnership  dues  to  settle 
and  collect. 

He  says  he  has  taken  no  more  of  the  personal  property  than  was 
apportioned  and  assigned  to  him  in  and  by  said  dissolution ;  and  has 
taken  and  held  and  now  holds  only  so  much  of  the  real  estate  as  in 
said  division  and  dissolution  was  assigned  and  apportioned  to  him ; 
that  he  has  paid  the  partnership  debts,  and  has  collected  moneys 
due  the  partnership  on  notes  or  book  account,  and  all  that  are  of 
any  importance  or  can  be  collected,  so  far  as  he  knows ; 
but  the  amount  thereof  he  is  unable  to  state. 

He  then  states  how  he  is  using  the  real  estate  and  the  wood 
and  timber  thereon ;  that  he  is  cutting  it  for  market,  and  is  com- 
mitting no  waste ;  but  that  his  course  in  the  use  of  the  said 
lands,  and  in  cutting  wood  and  timber  thereon,  is  the  same  now 
as  it  always  has  been  heretofore.  He  denies  that  the  wood  is 
hurried  off  to  market,  or  that  there  is  anything  unusual  in  the 
places  or  manner  of  chopping ;  and  he  denies  all  desire  or  inten- 
tion to  commit  waste.  He  says  he  is  fully  able  and  willing  to 
pay  the  complainant  all  moneys,  if  any,  to  which  the  complain- 
ant  may  be  found  entitled  upon  a  just  account  and  settlement 
between  them ;  and  that  he  is  willing  at  any  time  to  come  to 
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such  aecoant,  and  has  frequently  Bought  it  from  the  complainanty 
but  without  success. 

He  says  that  the  suit  commenced  by  him  in  the  Atlantic  Cir- 
emt  is  for  causes  of  action  which  have  arisen  since  the  said  dis- 
solution of  their  partnership,  and  is  in  no  respect  for  any  of  their 
partnership  business  or  transactions,  or  for  any  causes  of  action 
arising  thereon;  and  he  belieres  and  charges  that  upon  a  just 
settlement  of  their  accounts  the  complainant  will  be  found  large- 
ly mdebted  to  him. 

The  motion  for  an  injunction  was  argued  at  the  term  of  De- 
cember, 1846. 

Mr.  Jeffers  in  support  of  the  motion. 

P.  D.  Vroom  contra.  He  cited  Dickensy  667 ;  3  Br.  Ch. 
621 ;  2  John.  Ch.  122 ;  Eden  on  Inj.  221 ;  2  Vef.  ir  Beam, 
329  ;  15  Ves.  10 ;  Gow  on  Partnership,  128,  9 ;  2  Jlnstruther, 
453 ;  2  Merrivaky  405 ;  1  Sim.  fy  Stuart,  130  ;  2  Mad.  Ch. 
Pr.  191,  2. 

The  Chancellor.  The  case  made  by  this  bill,  unaffected 
by  the  answer,  would  present  so  strong  a  case  of  fraud  that  the 
court  would  be  disposed  to  deal  vigorously  with  it,  and  to  grant  an 
injunction  to  the  extent  prayed.  But  the  answer  of  the  defend- 
ant, though  not  satisfactory,  is  perhaps  sufficient  to  put  the  main 
charge  of  the  bill,  the  mental  incapacity  of  the  complainant  at 
the  time  of  the  alleged  dissolution  of  the  partnership,  in  doubt. 
It  is  a  case  in  which  the  complainant's  title  is  disputed.  And 
if,  in  view  of  the  answer,  the  complainant's  case  was  more  clear, 
the  result  would  only  be,  that  for  the  present  the  partnership 
would  be  considered  as  continuing;  and  in  that  view  of  the  case, 
considering  the  nature  of  the  property,  and  that  the  defendant, 
as  is  shown  by  the  answer,  is  only  cutting  for  market,  in  the  same 
way  in  which  it  was  done  when  the  partnership  confessedly  exist- 
ed, and  that  no  charge  is  made  in  the  bill  of  inability  in  the  de- 
fendant to  respond,  and  his  ability  being  expressly  shown  by  the 
answer ;  it  appears  to  me  it  would  be  going  too  far  to  break  up  the 
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hjuaaen  entirely,  by  reetndning  the  defenda&l  from  mtUDg. 

As  to  the  prayer  for  an  injunction  against  the  defendant's  fur- 
ther prosecution  of  his  soit  at  law,  I  think  it  should  be  granted. 
The  bill  charges  that,  notwithstanding  the  deeds  of  dissolntiOD, 
they  both,  after  the  complainant's  recovery,  went  on  catting  and 
hauling  to  the  miU  as  before ;  and  that  the  suit  is  for  timber  sod 
sawing  lumber.     The  answer  admits  that    the    complainant 
has  at   different   times    since    the    dissolution    cut  on   aud 
lands,  but  says  it  was    only  by  permission  of    the    defend- 
ant, or,  if    he    has   cut    without    such    permission,    it  has 
only  been  as  a  trespasser;    that  he,  the  defendant,  has  re- 
peatedly requested  the  complainant  to  account  and  settle  with 
him  for  various  transactions  had  between  them  since  said  diaao- 
lution ;  and  that,  in  order  to  compel  a  settlement,  the  defendant 
was  at  length,  and  after  the  lapse  of  several  years,  compelled  to 
commence  a  suit*    And  at  another  place  the  answer  says,  tiiat 
the  complainant  has  since  said  dissolution  also  had  con«derabk 
lumber  sawed  at  the  mill  and  has  had  sundry  other  dealings  witk 
the  defendant,  by  means  whereof  he  has  become  largely  indebted 
to  him ;  that  the  complainant  having  been  frequently  requested 
to  come  to  a  settlement  of  said  accounts,  and  having  always  re- 
fused and  neglected,  the  defendant  at  length  directed  the  sawyer 
at  the  mill  to  saw  no  more  lumber  for  the  complainant,  and  for- 
bid the  complainant  and  his  workmen  from  cutting  on  saidlandfi, 
and  sued  the  complainant  to  recover  said  sums.     These  parts  of 
the  answer  are  sufficient  to  apprize  the  court  that  the  suit  is  for 
matters  connected  with  the  subject  of  controversy  here ;  and  they 
at  the  same  time  furnish  something  of  corroboration  to  the  state- 
ments of  the  bill.    It  is  evident  the  suit  at  law  brought  by  the 
defendant  is  founded  on  the  assumption  of  the  validity  of  the 
deeds  of  dissolution  and  division,  the  matter  in  controversy  in 
this  court. 

An  injunction  will  be  allowed  restraining  the  defendant  from 
the  further  prosecution  of  his  said  suit  at  law* 

The  cause  proceeded ;  and  was  brought  to  hearing,  on  the 
pleadings  and  proofs,  at  the  term  of  June,  1848. 

The  testimony  taken  on  both  sides  is  very  voluminous.    1^^ 
following  abstract  gives  the  substance  of  it : 
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TESTIMONY  FOR  THE  COMPLAIHAKT. 

Mrs*  Jinn  Murphy^  for  the  complainant.     She  is  a  sister  of 
the  wires  of  complainant   and    defendant.    She  went  to  live 
in  complainant's  family  in  1828,  and  lived  there  till  Sept  1834 ; 
complainant  was  sick  several  times  while  she  lived  there.    Recol- 
lects that  he  was  very  poorly  in  the  spring  and  summer  of  1833. 
Daring  that  time  he  at  times  was  not  capable  of  domg  any  busi- 
ness, in  her  opinion ;  he  was  at  that  time  under  the  Doctor's 
hands  at  intervals.    Defendant  was  frequently  at  complainant's 
house  during  his  sickness ;  defendant  came  there  to  get  complain- 
ant to  go  down  shore  to  sign  the  deeds ;  she  expects  to  defend- 
ant's ;  she  knows  nothing  about  the  deeds.    This  was  in  July, 
1883 ;  complunant  was  in  the  room,  on  the  bed,  lying  down, 
when  defendant  came.    At  that  time  she  did  not  consider  com- 
plainant fit  to  do  any  business.    At  that  time  complainant's  wife 
did  object  very  highly  to  complainant's  signing  any  papers.   She 
has  no  recollection  of  seeing  defendant's  wife  that  day.     Com- 
phdnant's  wife  followed  defendant  into  the  room  where  complain- 
ant was*     The  company  came  about  the  time  they  came  out  of 
the  room.     The  company  were  Sherman  Clark  and  his  wife  and 
Susannah  Clark.     On  that  occasion  did  not  see  defendant's  wife 
there.    Witness  was  there  all  day.    Did  not  hear  complainant's 
wife  say  she  was  going  away  that  day.     Saw  complainant  go  out 
of  the  yard  with  defendant  that  day;   defendant  brought  com- 
plainant back  in  a  wagon,  towards  night ;  it  was  after  dinner 
when  they  started.     Complainant  was  poorly  all  that  summer. 
Complainant  has  no  children.     Defendant  had  five  children ;  his 
son  John  was  born  in  Nov.  1816  ;  John  was  off  at  school  before 
1833,  and  defendant's  daughter  Rebecca  was  at  boarding  school 
in  1833.    In  August,  1833,  she  went  with  complainant  to  Mark 
Basset's ;  complainant's  wife  was  not  well  enough,  and  witness 
had  to  go  with  him.    On  our  return  we  came  by  Daniel  Lake's ; 
complainant  called  for  the  deedd,  and  Mr.  Lake  told  him  that 
defendant  had  taken  them  away.    Mr.  Lake  is  dead.     Complain- 
ant, during  the  sickness  I  have  spoken  of,  was  attacked  with  fits  ^ 
witness  saw  him  have  one  some  time  in  the  spring.     The  reason 
she  went  with  complainant  was  that  his  wife  did  not  like  to  trust 
him  to  go  alone,  as  she  did  not  think  him  fit  to  be  trusted  alone. 
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Recollects  that  defendant  and  his  son  John  were  at  complainant's 
house  in  Aug.  1838,  while  complainant  and  his  wife  were  gone  to 
camp  meeting.  They  were  overhanling  books  which  were  in  the 
desk.  Does  not  know  that  any  books  were  taken  from  the 
hoosc 

Crass-examined.  It  was  oh  the  4ih  of  July,  1833,  that  de- 
fendant came  to  complainant's  and  took  him  to  sign  the  deeds ; 
there  were  no  papers  read  in  her  presence  that  day.  Defendant 
generally  went  with  complainant  to  Absecum,  when  complainant 
was  able  to  go.  Complainant  built  a  house  on  the  Peggy  Leeds' 
place ;  thinks  it  was  in  the  spring  before  witness  moyed  away 
from  there.    He  was  at  work  at  it  then. 

In  chief.  After  July,  1833,  recollects  Daniel  Lake's  coming 
to  complainant's  to  get  his  wife  to  sign  a  deed.  She  refused. 
Witness  heard  no  deeds  read  on  that  occasion.  On  the  4th  of 
July,  1833,  she  did  not  consider  Nathaniel  capable  of  transact- 
ing  such  business  as  executing  a  deed.  To  witness's  knowledge 
complainant's  wife  was  always  dissatisfied  with  cx)mplainant's 
executing  a  deed  to  defendant,  and  so  expressed  herself.  In 
witness's  opinion,  complainant  did  not  seem  to  know  the  import- 
ance of  what  he  was  doing  in  executing  the  deed  to  defendant. 
During  the  spring  and  summer  of  1833,  complainant's  wife  and 
witness  had  to  be  up  considerably  with  him  at  night ;  he  was 
queer  at  nights,  as  well  as  days ;  he  would  not  let  any  body  sleep. 
A  good  while  after  that,  the  wife  of  defendant  sat  up  with  com- 
plainant, with  witness.  She  has  heard  complainant  call  on  de* 
fendant,  since  July  4, 1833,  to  give  him  up  his  deeds,  and  say  to 
defendant  he  had  taken  advantage  of  him.  Thinks  she  has 
heard  it  more  than  once.  Has  often  heard  complainant's  wife 
say  to  defendant  that  he  had  taken  the  advantage  of  them  in  the 
execution  of  the  deed.  Defendant  and  complainant's  wife  used 
to  quarrel  every  time  defendant  came  over  there,  for  a  long 
time* 

Cross-examined.    Complainant  had  John  Colyer  and  Charles 
Murphy  hired  before  and  after  July^  1833.    Complainant  had 
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cord  wood  cut  lifter  that  time,  she  gaesses,  and  she  expects  ISmj 
carted  it  to  the  landing.  After  that  time,  complainant's  team 
naed  to  cart  logs.  She  can't  recollect  any  particular  time  in  the 
spring  and  summer  of  1883  when  complainant  was  confined  to 
hie  bed.  He  was  np  and  down ;  he  was  very  queer  durmg  that 
time ;  he  used  to  sit  about  and  lay  about.  Complainant  has  had 
workmen  employed  in  making  repairs  about  his  house  since  July, 
188S ;  and  has  built  additions  to  his  house  since  then.  She  has 
seen  complainant's  team  carting  wood  by  where  she  now  lives, 
since  1833,  every  year,  through  the  working  part  of  the  season ; 
not  every  day,  but  now  and  then ;  complainant  sometimes  carts, 
himself.  He  has  bmlt  a  small  house  on  the  road  from  Absecum 
to  May's  landing  since  witness  left  living  with  him. 

John  CoUyeTj  for  complainant.  Is  61  or  62  years  old.  Has 
lived  in  complainant's  family  above  14  years ;  lived  there  in  the 
years  1832,  3  and  4.  Complainant  was  sick  in  1883  ;  he  was 
also  sick  in  1832.  Defendant  used  to  be  there,  off  and  on,  dur- 
ing complainant's  sickness  ;  should  say  complainant  had  not, 
during  the  spring  and  summer  of  1833,  his  proper  senses  at 
times.  Witness  sometimes  followed  him  when  he  went  from 
home.  When  he  followed  him  he  did  not  consider  him  capable 
of  taking  care  of  himself.  Witness  had  known  him  well  before 
that  time ;  he  was  a  smart  man  at  one  day.  Witness  had  gone 
with  him  by  water  before  that  time ;  he  appeared  to  be  stupid  and 
dumb  during  the  spring  and  summer  of  1833 ;  he  was  confined 
to  his  bed  at  iimes.  During  that  spring  and  summer  witness  did 
not  consider  him  capable  |f  doing  any  business.  Recollects  that 
defendant  came  to  complainant's  in  the  summer  of  1833  to  get 
him  to  go  down  shore  to  execute  a  deed.  It  was  on  the  4th  of 
July,  1833 ;  witness  saw  them  go  away  together.  On  that  day 
and  at  that  time  witness  did  not  consider  complainant  capable  of 
doing  any  business.  Recollects  on  that  occasion  defendant's 
handing  a  paper  to  complainant's  wife  to  look  at*  Witness  be- 
lieves she  objected  to  complainant's  signing  any  papers  at  that 
time.  While  complainant's  wife  was  reading  the  paper  defend- 
a&t  had  handed  her^  defendant,  without  her  handing  it  to  himj 
took  it  out  of  her  hand.    If  defendant's  irifo  was  there  at  that 
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time  witness  did  not  see  her.  He  did  not  see  her  there  that  day 
that  he  recollects  of.  There  was  company  came  there  aboat  the 
time  complainant  and  defendant  went  out  Saw  complainant 
when  he  came  back ;  did^ot  consider  him  better  qualified  to  do 
business  when  he  came  back  than  he  was  when  he  went  away. 
He  went  to  bed  sick  when  he  came  home ;  defendant  brought  him 
back  in  the  same  wagon  they  went  in.  During  that  spring  and 
summer  complainant  frequently  had  fits.  After  the  4th  of  Jidy, 
1883,  he  recollects  the  complainant's  going  down  to  Daniel 
Lake's  to  get  his  deeds,  and  he  appeared  to  get  bewildered ; 
witness  tracked  his  sulkey  wheels.  He  started  to  go  to  Daniel 
iel  Lake's,  the  women  said.  Witness  tracked  the  sulkey 
wheels  round  the  old  road  by  Ingersoll's  branch,  in  the 
direction  of  Daniel  Smith's.  He  turned  off  into  a  parcel 
of  log  roads,  and  then  came  home  again.  After  he  got 
home,  Bill  Pine  took  him  down  to  Lake's  ;  Pine  is  not  now  lir- 
ing.  Witness  has  heard  complainant's  wife  call  on  defendant 
to  give  up  the  deed*  for  the  property  or  make  satisfaction,  or  they 
would  conunence  a  suit  against  him,  or  some  such  talk  as  that, 
witness  belieyes.  Complainant's  wife  expressed  a  great  dissat- 
isfaction from  the  beginning  about  the  conveyance  from  complain- 
ant to  defendant  for  the  property. 

Cross-examined.  He  now  lives  with  complainant,  as  a  hired 
man.  Complainant  did  not  do  any  business  of  any  account  dur- 
ing the  spring  and  summer  of  1833.  Once  in  a  while  he  used 
to  ride  down  to  Absecum.  Once  he  tried  to  run  away  to  come 
down  to  Absecum.  .Complainant  had  spells  of  sickness  several 
times  previous  to  the  spring  of  1833.  He  was  worse  then  than 
in  1833.  He  was  confined  to  his  bed  the  first  time ;  the  last 
time  he  ran  about  like  a  crazy  man ;  he  could  not  run  the  first 
time. 

The  reason  he  says  complainant  was  not  capable  of  doing  ba- 
siness  on  the  4th  of  July,  1833,  was  because  he  was  half  crasy 
that  day,  and  had  been  half  crazy  for  a  month  before.  The  rea- 
son I  considered  him  crazy  on  that  day  was  because  he  rolled  np 
his  eyes  and  stared  up  about  the  house ;  and  if  you  asked  him  any 
^estion  he  could  not  tell  you  what  to  do,  and  had  been  so  for  a 
'month  lyl^re.    During  said  month  complainant  went  to  Abse- 
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com  sometimes.  *  It  was  a  good  while  after  the  4th  of  July,  '88^ 
before  complainant  commenced  doing  business ;  and  is  hardly 
capable  now*  Witness  lived  with  him  more  than  five  years  after 
Jnly,  1833.  When  complainant  and  defendant  got  back  on  the 
4th  July,  1833,  witness  was  in  the  field,  and  came  to  the  house. 
When  he  got  to  the  house  he  asked  complainant's  wife  where 
complainant  was.  She  said  he  was  sick  and  gone  to  bed.  Wit- 
ness did  not  see  him  that  night  after  he  came  home. 

In  chief.  After  July  4, 1833,  complainant  continued  in  that 
wild  manner  spoken  of  in  witness's  cross-examination  for  some 
time,  and  continued  crazy  in  the  manner  therein  spoken  of.  Wit- 
ness had  to  watch  him  at  nights ;  and  he  got  away  from  witness 
one  night.  Witness  got  asleep,  and  complainant  slipped  out  of 
the  door.  His  wife  called  me,  and  I  caught  him  back  of  the  or- 
chard, near  the  pond.  Witness  saw  him  on  the  6th  of  July,  '88; 
he  was  pretty  much  the  same  as  on  the  4th.  During  complain- 
ant's sickness,  in  1833,  witness  used  to  see  defendant  there  yery 
frequently. 

The  house  on  the  Peggy  Leeds'  place  was  raised  late  in  the 
fall  of  1833. 

During  the  time  defendant  was  Sheriff,  the  complainant  con- 
ducted the  business  at  home,  was  the  business  man,  and  had  the 
charge  of  the  business  generally»  and  had  all  the  say.  Com- 
plainant carried  on  the  saw  mill  also  at  that  time. 

Cross-examined.  It  was  in  the  fall  of  1833  that  the  complain- 
ant repaired  the  old  bam  at  his  house.  He  moved  the  old  bam 
across  the  road  and  repaired  it.  During  the  time  defendant  was 
Sheriff,  complainant  did  the  business  principally  about  the  place ; 
I  mean  both  farms.  When  defendant  was  at  home  he  did  his 
share  of  the  business  on  the  two  places.  They  were  as  one  man ; 
what  one  did,  the  other  did  not  object  to. 

It  was  in  1883  that  complainant  ran  away  from  him  in  the 
xd^t  and  he  found  him  back  of  the  orchard.  Witness  liyed  at 
oomphunant's  while  defendant  was  Sheriff ;  he  worked  on  de- 
fendant's place  as  much  as  he  did  on  complainant's. 

Jos.  Hackney y  for  the  complainant*    Is  89  years  old ;  was  at 
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work  at  oomplainaiit's,  as  a  earpeoater,  in  the  months  of  Jtmesni 
Jnlj,  1888.  RecoHeots  cimiplainant's  haring  a  very  serere  fit 
tiie  last  of  Jnne  or  first  of  Jnly,  1888.  Witness  did  not  ihiok 
him  for  a  day  or  so  after  the  fit,  at  any  time  dnrmg  day,  compe- 
tent to  do  any  business  whatever.  For  days  afterwards  he  htd 
ihese  fits,  when  he  was  not  competent  for  the  transaction  of  any 
hnsiness  whaterer.  Some  days  he  appeared  to  be  right ;  sod 
part  of  other  days  he  did  not  appear  to  be  right.  Can't  say  bow 
long  after  the  complainant  had  had  that  fit  in  the  last  of  June 
or  first  of  July,  1838,  he  contmaed  in  that  way. 

Cross-examined.  When  complainant  had  the  fit,  witness  was 
at  work  on  the  top  of  the  wagon  house.  Can't  state  the  daj 
positively  when  complainant  had  that  hard  fit.  Thinks  complun- 
ant  might  have  been  walking  about  out  doors  the  second  day  af- 
te  he  had  the  fit.  Can't  remember  how  long  before  he  had  the 
next  fit.  Can't  say  positively  whether  the  fit  spoken  of  was  in 
.the  last  of  June  or  first  of  July. 

In  chief.  Is  satisfied  that  complainant  had  that  hard  fit  either 
the  last  of  June  or  first  of  July. 

Israel  Hackety  for  complainant.  Is  46  years  old;  has  heen 
acquainted  with  complainant  20  or  25  years ;  was  at  work  at 
complainant's,  with  Jos.  Hackney,  in  June  and  July,  1833,  at 
the  carpenter's  business.  Recollects  that  the  complainant  bad  a 
very  severe  fit  the  last  of  June  or  first  of  July,  1838.  For  a 
day  or  two  after  that  fit,  witoess  did  not  consider  complainant 
competent  to  any  business  whatever,  at  any  time  during  the  day. 
For  several  days  after  I  do  not  recollect  whether  the  complain- 
ant was  capable  of  doing  any  business.  Witness  thinks  after 
that  fit,  some  parts  of  days,  complainant  appeared  to  be  right, 
and  some  parts  of  days  he  appeared  to  be  not  right.  By  not 
vi|^t,  I  mean  Ihat  he  was  not  in  his  proper  senses.  He  oontinned 
•some  time  in  that  way  of  not  being  in  his  prc^r  senses  after  die 
fit  he  had  the  last  of  June  or firstof  July ;  cannot  trilhowloof* 

Cross-examined.  Can't  recolleot  positively  the  day  on  irUoh 
Qomplamant  had  tiiat  fit. 
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Hugh  Lifptncottj  for  oomplainaQt  l8  aboat  60  yeftrs  old ;  hM 
been  acquainted  with  complainant  and  defendant  very  intimatelj 
for  23  years ;  has  vorked  at  the  carpenter's  trade,  millirright' 
ing,  &C. ;  has  li^ed  at  Absecom  about  23  years.  Comphiinant 
and  defendant  were  in  partnership  when  he  went  there,  and  wit- 
nass  thonght  they  continued  so,  till  he  heard  di&rently,  qoite 
lately.  Witness  sold  them  hay,  and  timber  for  building  yessela. 
Aeeollects  complainant's  being  sick  during  the  spring  and  samr 
mer  of  1883.  Witness  sat  up  with  him.  During  that  spring 
m^/i  summer  -complainant  did  not  know  what  he  was  at.  The 
night  I  sat  up  with  him  he  was  dreadfully  out  of  his  mind ;  he 
appeared  to  be  all  over  the  world.  Witness  was  at  work  at 
complainant's  in  July,  1838.  The  29th  of  July^  1883,  he 
chaiged  complainant  and  defendant,  on  his  book,  with  work  done 
for  them  on  the  bam  at  complamant's  down  by  the  saw-mill, 
about  half  way  between  the  house  of  complainant  and  the  house 
of  defisndant.  Witness  frequently  saw  complainant  before  the 
29th  of  July ;  not  a  week  but  what  he  saw  him.  Before  that 
day  witness  built  there  a  cider  mill  during  that  year ;  it  mi^t 
hare  been  before ;  it  was  built  in  the  fall.  Witness  did  not  think 
complainant  had  his  proper  reason  then  ;  witness  wanted  good 
bard  wood  to  build  the  cider  mill,  such  as  white  oak,  as  he  told 
oomplunant ;  and  complainant  went  and  got  an  old  pine  log^ 
Witaeas  told  him  it  would  not  dot  It  was  of  no  use  ;  he  would 
have  his  own  way.  Witness  went  to  work  and  finished  the  mill 
<mt  of  the  pine  kg.  They  hitched  a  horse  to  it  and  went  to 
grinding  apples,  and  before  witness  could  g^t  his  tools  packed 
they  tore  out  one  or  two  teeth ;  witness  repaired  it  with  harder 
wood^  and  after  he  had  gone  they  tore  out  more  teeth  and  tore  it 
nH  to  pieces ;  and  no  man  in  his  senses  would  have  had  a  mill 
built  of  such  wood.  It  cost  $12  or  |15,  and  was  iK>t  worth  |1 
when  first  done.  Thinks  he  built  this  mill  the  fall  before  July, 
1883.  After  that  time  witness  cannot  say  whether  complainant 
was  capable  of  doing  business  or  not  up  to  July,  1833.  He  was 
always  on  the  go,  somewhere  or  other ;  sometimes  down  shore 
and  sometimes  at  Absecom ;  but  I  don't  know  whether  he  did 
any  business  or  not*  During  those  rides  down  shore  and  at  Ab- 
secom witness  did  not  think  complainant  in  his  right  mind ;  his 
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wife  was  always  nneasy  when  complamant  went  away  nnlesB  she 
or  some  of  the  family  was  with  him.  This  was  along  before  and 
after  July,  1833.  Daring  his  sickness  in  the  spring  and  sum- 
mer of  1833  he  was  up  and  down,  out  and  about,  and  they  could 
not  keep  him  in  the  house.  During  this  spring  and  summer  he 
had  a  very  wild  look  out  of  hi^  eyes ;  he  talked  about  very  foolish 
things  a  good  deal  of  the  time  in  the  conversations  witness  had 
with  him.  Witness  did  not  know  but  what  he  had  his  proper 
senses  when  witness  was  at  work  at  the  bam  he  built  for  him  in 
July,  1833.  Recollects  being  at  complt's  when  dePt  and  compl't 
were  there  when  there  was  considerable  paper  and  silver  money 
on  the  floor.  Witness  went  into  the  kitchen  and  inquired  for 
one  of  them.  He  was  told  they  were  in  the  parlor.  Witness 
opened  the  door  and  went  in.  Complainant  was  lying  on  the 
floor  and  defendant  sitting  on  the  floor.  As  witness  opened  the 
door  complainant  rolled  over  on  his  money  to  hide  it.  When  he 
discovered  who  it  was  he  rolled  back  again  off  of  it.  Witness 
tiiought  no  one  in  his  senses  would  have  acted  in  that  way.  He 
cannot  ascertain  whether  this  transaction  took  place  before  or 
after  July,  1833.  When  defendant  was  Sheriff  he  was  very  sel- 
dom at  home.  Complainant  went  in  one  of  the  vessels  when 
witness  first  went  to  Absecom,  as  captain,  and  was  a  very  smart 
man.  He  continued  until  he  was  taken  sick.  Witness  was  on 
the  beach  when  he  came  in  sick.  They  came  for  witness  to  sit 
up  with  him.  Can't  say  what  year  this  was.  Ho  has  never  had 
charge  of  a  vessel  since  ;  don't  think  he  has  been  capable  of 
taking  charge  of  a  vessel  since. 

Cross-examined.  Don't  recollect  which  of  them  settled  with 
me  for  the  building  of  the  barn,  but  think  complainant  paid 
most  of  the  bill.  Witness  expected  they  were  in  partnership  at 
the  time.  He  built  a  saw-mill  for  defendant  five  years  ago  ;  he 
contracted  with  defendant  for  building  it;  he  expected  they  were 
in  partnership  at  the  time ;  defendant  settled  with  him  and  paid 
him  off. 

The  next  work  he  did  after  framing  the  bam  at  complainant's 
was  framing  a  two-story  house  to  go  to  the  Peggy  Leeds  place, 
for  complainant.     He  considered  this  work  for  complainant 
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alone,  and  so  charged  in  his  book.  Complainant  told  him  he  had 
purchased  the  Peggy  Leeds  place  himself,  and  it  was  his  own 
property.  Witness  supposes  there  was  no  partnership  about  it. 
was  in  the  fall  of  1833,  after  the  bam  was  built. 


In  chief.  When  he  commenced  building  the  saw  mill,  five 
years  ago,  he  supposed  complainant  and  defendant  were  in  part- 
nership. Complainant  was  at^  the  saw-mill  when  it  was  raised^ 
and  superintended  the  raising.    The  defendant  was  not  there. 

Crosi- examined.  John  Doughty  was  there  at  the  raising. 
Defendant  was  on  the  road  from  Philadelphia,  or  at  Philadeldhia. 
Witness  built  the  miU  under  the  direction  of  the  defendant ;  he 
formshed  the  principal  part  of  the  timber ;  he  guesses  the 
wliole. 

John  L.  Erwiny  for  complainant.  Is  41  years  old ;  knows  the 
parties  ;  has  a  recollection  of  complainant's  being  poorly  and 
nckly  in  1832  and  '33 ;  worked  for  complainant  during  that  pe* 
riod*  During  the  spring  and  summer  of  1833  he  considered 
complainant  not  competent4o  do  business.  Can't  say  that  com- 
plainant did  even  any  little  business  during  that  period.  During 
that  period,  when  witness  wanted  money,  he  always  went  to  com- 
plainant's wife  for  it.  He  did  so  because  he  considered  complain- 
ant incompetent  to  do  business.  Recollects  hearing  the  family 
aay  that  complainant  had  violent  spasms.  Recollects  the  Doc- 
tor's coming  there  frequently  during  the  years  1832  and  '33. 
Daring  the  spring  and  summer  of  1833,  complainant  was  up  and 
down,  out  and  about.  When  asked  he  would  give  no  directions 
tkboat  his  work,  but  told  witness  to  do  as  he  thought  best.  He 
did  not  seem  to  know  how  he  wished  his  work  done ;  did  not  seem 
to  say  much  about  it ;  did  not  seem  to  take  any  interest  in  his 
boaness  at  all.  Witness  speaks  of  the  years  1832  and  '33. 
Complunant  used  to  be  wandering  about  the  place,  but  did  not 
go  from  home  much.  His  wife  appeared  to  be  very  anxious 
abont  him  when  he  did  get  away.  During  that  time  he  appeared 
to  be  stupid.  Some  part  of  the  time  during  these  two  years  he 
appeared  to  be  very  sleepy ;  at  other  times  he  appeared  to  be 
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jerj  wild)  aadeould  not  get  to  sleep.  Doling  the  epriog  and 
ausuner  of  1888,  iritnefu  considered  him  wholly  ineompeteiLt  to 
take  care  of  his  person  or  property. 

Cross-examined.  He  worked  at  carpenter  work  for  complain- 
ant, off  and  on,  during  the  years  1831,  '82  and  '88.  He  board- 
ed at  complainant's. 

In  chief.  Witness  went  by  water  with  the  complainant  long 
before  1881.  Complainant  nerer  settled  with  him  during  tiie 
years  1882  and  '88.  Witness  did  not  consider  him  competent 
to  settle  accounts  during  that  period. 

^bitJom  Carieryy  for  complainant.  Is  abont  62  yean  old ; 
has  been  acquainted  with  the  parties  80  years ;  recollects  eon- 
plainant's  having  a  spell  of  sickness  in  1828  or  '29.  He  was 
sick  some  few  years  after  that ;  can't  tell  the  year.  Witness 
went  up  several  times  and  sat  up  with  him  ;  it  might  have  been 
in  1882  or  '88,  but  he  has  nothing  to  fasten  it  6n  his  recoUee- 
tkm.  In  this  spell  of  sickness  last  spoken  of,  he  appeared  to  be 
very  much  deranged  and  out  of  his  mind.  Witness  reooUeets 
sitting  up  with  him  on  that  occasion  when  he  had  difficulty  ii ' 
keeping  him  in  the  house ;  recollects  his  endeavoring  to  get  out| 
thinking  his  vessel  was  ashore.  We  had  to  quiet  his  mind  and 
endeavor  to  get  him  off  from  it.  He  had  no  vessel  on  shore  at 
the  time.  In  some  of  his  moves  towards  gomg  to  get  Us  vesed 
off,  he  got  his  shoes,  whidi  were  new,  and  said  they  wanted 
mending,  and  got  his  ends  and  awls  and  sewed  them  about  in 
places.  We  suffered  him  to  do  it  in  order  to  take  up  hia  time, 
in  preference  to  his  going  out ;  and  we  would  have  to  watch  him. 
After  he  was  sick  he  was  debilitated ;  his  health  was  poorly  far 
some  time  $  but  there  is  no  act  that  occurs  to  witness's  mind  as 
to  the  state  of  complainant's  mind  after  that  time.  In  1828  he 
was  very  siok*  In  bis  last  illness  he  was  more  deranged  than 
sick. 

Crass-examined.  Can't  recollect  the  year  when  complainant 
had  the  deranged  spell  of  sickness.  The  last  spell  of  sickness 
he  was  not  confined  to  his  bed  all  the  time. 
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Jtrs.  JOiot  Cktrky  for  eomplaiiumt.  Is  47  years  old ;  has 
been  seqnauiled  wiib  the  parties  25  or  80  years.  Has  a  reeol- 
lectHm  of  being  at  eomplainaQt's  in  the  beginning  of  July,  188& ; 
Mnr  complainant  then ;  he  looked  emaciated ;  witness  spoke  to 
him ;  his  manner  and  deportment  seemed  simple.  Thinks  de- 
fmdant  was  with  him ;  thought  there  was  some  confusion  in  the 
fiNBiily  at  the  tame ;  thinks  complainant  went  off  with  defendant. 
The  earriage  was  waiting ;  saw  no  such  preparation  as  that  com- 
pbiiMAt's  wife  was  going  away  at  that  time ;  don't  reodlleet 
seeing  deSmdant's  wife  there  that  day. 

CrtuB-^xmnined.  This  visit  was  on  tiie  1st,  2d,  8d  or  4th  of 
July.  Her  husband  was  with  her.  We  took  tea  at  comfdain- 
ant'fl ;  did  not  see  defendant's  wife  there. 

Mrs.  Sustmnah  T.  Smithy  for  complainant.  Is  86  years  old ; 
la  •  aiater  of  complainant's  and  defendant's  wife;  recollects 
beipg  9^  complainant's  in  company  with  last  witness  in  1888  ; 
saw  eemplainant  tiiere ;  he  and  defendant  were  coming  out  of  the 
door  aa  we  went  in ;  saw  there  was  confiision,  but  did  not  know 
«what  was  the  matter ;  saw  no  preparation  as  though  complain- 
attb'a  wife  was  going  away ;  don't  remember  seeing  defendakit's 
wife  there  that  day ;  thinks  she  is  eonfident  she  was  not  ibeie 
wkea  they  got  there. 

CreMM-exafmned.  Thinks  defendant's  wife  came  there  after 
ake  had  been  there  some  time. 


in  ckief.  Thinks  she  has  a  slight  recollection  of  def(nidant's 
wife  ocxDiii^  over  just  before  tea.  Thinks,  if  she  came,  it  was 
a)M>iit  two  hours  after  comj^ainant  ond  defendant  had  started. 

JmutAtai  Pitnejfy  for  complainant.  Is  45  years  old ;  is  ac* 
quainted  with  the  parties,  and  has  been  for  20  years.  Is  a  phy* 
aician ;  has  been  complainant's  physician  from  1828  to  this  time. 
He  attended  him  in  a  severe  spell  of  bilious  fever  in  1828.  He 
sick  afterwards ;  it  was  the  chronic  disease  of  the  liver, 
him  occasionally,  but  not  frequently :  on  refening  to  hia 
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books  he  fincb  it  80.  He  oan  state  but  very  little  from  his  own  re- 
eoflection.  During  the  disease  of  the  Uver  the  complaiMat  ap- 
peared  absent.  Can't  say  that  this  disease  was  in  18S2-3.  It 
was  sinoe  the  sickness  in  1828.   Daniel  Lake  died  June  4, 1843. 

CrosS'-examined.  Complainant  was  delirious  during  the  fever 
in  1828  ;  he  had  a  long  time  of  sickness.  In  Ihat  attack  wit- 
ness attended  him  constantly,  sometimes  twice  a  day.  At  times 
during  that  sickness  it  was  difficult  to  keep  him  in  the  house ;  he 
was  desirous  to  get  up  and  go  out  and  wander.  In  oases  of  bil- 
ious fever  the  patient  is  apt  to  become  delirious ;  generally,  rea- 
son returns  after  the  fever  is  over.  Thinks  that  during  the  sick- 
ness of  1828  persons  had  constantly  to  set  up  with  complainant. 
If  there  had  been  anything  remarkable  in  his  last  sicknesfl, 
thinks  he  should  have  recollected  it.  Did  not  see  him  frequently 
during  his  last  sickness.  He  appeared  to  go  about  part  of  the 
time ;  sometimes  he  would  come  down  to  witness's  for  medicines; 
at  other  times,  when  he  got  worse,  witness  would  go  up  there. 
These  facts  witness  states  from  his  books  and  not  from  recollec- 
tion.    Recollects  going  to  see  him  during  his  last  sickness. 

In  chief.  It  strikes  him  he  has  been  sent  for  to  see  complain- 
ant when  he  had  fits ;  but  when  it  was  he  don't  recollect ;  nor 
did  he  ever  see  him  have  a  fit  as  he  can  recollect.  Heard  persons 
about  complainant  say  he  had  fits ;  but  never  saw  him  have  one. 
The  disease  of  the  liver  did  not  confine  him  to  his  bed,  only  at 
times.  Can't  recollect  that  when  he  was  confined  to  his  bed  by 
the  disease  of  the  liver  he  had  a  fever  ;  but  most  likely  he  had. 
The  patient  is  not  very  apt  to  become  delirious  under  that  fever. 
At  the  time  he  was  laboring  under  this  disease  he  did  not  appear 
to  be  the  same  smart,  active,  business  man  he  had  been  before ; 
should  not  suppose  he  was.  Recollects  going  there  one  day  and 
finding  complainant  lying  on  his  back  on  the  floor,  with  his  knees 
up  and  his  arms  round  his  knees.  Thinks  it  was  in  the  last  sick- 
ness. 

Maria  TiUorty  for  complainant.  Is  33  years  old  ;  the  parties 
•are  her  uncles ;  she  used  to  live  in  complainant's  family  ;  went 
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to  fiye  with  him  in  July,  1882,  and  left  in  188T.    Complainant 
was,  during  1882  and  '38,  in  a  poor  state  of  health ;  he  was 
quite  sickly  during  1838 ;  he  was  confined  to  his  bed  daring  that . 
year,  at  times.    Recollects  his  having  fits  during  that  year ;  re- 
collects his  haying  one  fit  in  May,  she  thinks,  of  that  year.    Af- 
ter that  fit,  thinks  he  went  to  Absecom  with  defendant  and  his 
son  John,  the  same  day  he  had  the  fit.    Recollects  his  haying 
other  fits  during  that  year.    The  fits  seemed  to  get  more  seyere 
as  they  increased  in  number.    He  had  several  fits  during  1888  ; 
but  don't  recollect  how  many.    Recollects  his  haying  one  fit  in 
July,  1838 ;  thinks  she  does  ;  thinks  it  was  July,  1883.    During 
the  year  1838  complainant  did  not  go  much  from  home  without 
some  person  with  him.    He  was,  during  that  year,  at  times  dumb 
and  stupid ;  at  limes  wild  and  frantic.     During  that  year,  from 
the  knowledge  witness  has  of  him,  living  in  the  house  with  him, 
she  did  not  consider  him  during  that  year  competent  for  the 
traosaction  of  any  business  of  importance.    Witness  does  not 
recollect  any  business  of  importance  which  he  transacted  in 
1883.     She  has  heard  complainant's  wife  tell  defendant  that  he 
had  taken  the  advantage  of  complainant  by  getting  him  to  exe- 
cute a  deed  to  defendant  for  his  property  when  he  was  incompe- 
tent for  the  transaction  of  business.    This  was  during  the  sum- 
mer and  fall  of  1838.    Defendant  made  very  little  or  no  reply 
that  she  recollects  of.    Has  heard  John  H.  Doughty  say,  in  1832, 
that  the  defendant  would  not  sufier  the  complainant  to  go  by  wa- 
ter any  more.     Heard  John  H.  Doughty  say,  at  the  same  time, 
that  the  complainant  was  not  fit  to  do  any  business. 

Witness  was  not  at  home,  at  complainant's,  in  the  first  part  of 
July,  1833 ;  she  thinks  she  got  home  the  8th  of  July,  1838 ;  has 
heard  complainent's  wife  tell  defendant  that  unless  he  would  . 
give  up  the  deed  complainant  had  given  him,  or  make  them  some 
satisfaction,  complainant  would  institute  a  suit  against  him ;  don't 
recollect  any  reply  defendant  made.  Has  heard  her  tell  him 
this  frequently  during  the  time  witness  lived  at  complainant's. 
After  July,  1833,  as  long  as  defendant  visited  complainant's 
while  witness  lived  there,  complainant  complained  to  defendant 
about  taking  away  his  property.  Has  heard  complainant  call  on 
defendant  to  give  him  up  the  deed,  frequently,  while  witness 
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lired  at  eMnplunant's ;  oaa't  reeo^eot  him  oflfcen ;  bat  mare 
than  OQce.  Thej.  used  to  disagree  so  much  about  the  property 
that  witneBB  used  to  leave  the  room  f reqoently  whea  they  irere 
diBputing.    These  disputes  were  after  the  deeds  were  executed* 

Cross-examintd.  When  she  lived  at  oomplainant's  he  was  a 
maa  of  intemperate  habits ;  drank  hard.  The  severe  fit  com- 
plainant had,  that  I  spoke  of,  happened  just  after  I  returaecl 
home  in  July,  1838,  as  near  as  I  can  recollect.  Doctor  Pifeaay 
attended  him  in  that  fit,  I  think ;  I  think  he  was  quite  luwell  for 
two  or  three  days,  so  as  to  be  confined  to  the  house.  Do  not 
know  of  complainant's  doing  any  business  in  1832  or  '33.  V^teB 
complainant  had  those  severe  fits  after  May,  1833,  Doctor  Pit* 
ney  was  sent  for  generdly.  Don't  recollect  of  his  being  there 
in  the  fit  in  May,  1888.  Sometimes  when  we  would  see  ike 
symptoms  of  these  spasms  coming  on  him,  his  wife  gave  him 
medicines  the  Doctor  had  left  for  him,  without  sending  for  tbe 
Doctor.  I  did  not  see  lum  have  all  the  hard  spasms ;  I  aawluia 
have  a  good  many.  Thinks  that  in  the  fall  of  1833  complains&t 
got  better.  Witness  lived  with  her  aunt,  .the  complainsBt's 
wife,  as  a  hired  girl. 

T£8TXM0HT   FOB  DKFKNDAITT. 

Jofiof  JIf •  Smiihy  for  defendant.  Is  44  years  dd ;  has  been 
acquainted  with  the  parties  15  or  20  years.  He  boug^  of  com* 
plainant  and  defendant,*  in  Julj,  1883,one-siz1iiof  the  schooner 
Uriah,  and  sailed  her  until  Feb'y,  1835.  Dorii:^  the  spripg  and 
summer  of  1833,  complainant  and  defendant  sent  out  bills  for 
diflbrent  articles,  which  I  brought  them.  For  the  most  part  he 
settled  every  trip.  Don't  recollect  of  ever  settling  with  com- 
plainant. During  the  spring  and  summer  of  1833,  complainant 
sent  bills  by  witness  for  goods.  Considered  complainant,  dniiDg 
that  spring  and  summer,  capable  of  transacting  business,  m 
witness's  opinion,  in  all  the  business  he  transacted  with  com- 
plainant during  that  spring  and  summer,  he  considered  him  com- 
potent  to  perform  it. 

Cross-examined.    Has  no  bills  at  present  with  him  in  his  pos- 
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to  freshen  his  recoUeotion  whether  he  bought  any  goocU 
for  compkhuoit  in  the  spring  or  sammer  of  1838 ;  but  feels  sat- 
isfied in  his  own  mind  that  he  did  bay  goods  for  complainant  du- 
ring tLat  time.  Has  no  recollection  of  purchasing  goods  for 
complainant  during  June  and  July,  1888 ;  but  is  satisfied  that 
he  £d  during  the  year  1888.  Has  no  recollection  of  complain- 
ant's sending  any  bills  for  goods  during  those  months ;  but  he 
did  during  that  year.  From  Feb.  1888  to  Feb.  1885,  has  no 
leeoUection  of  settling  any  of  the  freights  with  the  complainant. 
He  bought  goods  for  Nathaniel  during  1883 ;  but  will  not  confine 
bimself  to  any  particular  month  dtiring  that  year.  Thinks  bills 
were  sent  by  complainant  during  that  year.  He  overhauled  some 
of  his  vessel  bills  yesterday,  but  was  in  a  good  deal  of  a  hurry. 
Has  no  recollection  of  seeing  any,  in  overhauling  yesterday,  of 
complainant's,  dated  in  1883. 

John  P.  Cramer,  for  defendant.  Is  44  years  old ;  has  been 
acquainted  with  the  parties  16  or  17  years.  About  the  1st  of 
April,  1838,  he  commenced  working  for  Wm.  Pine  in  making 
coal  on  land  of  the  parties,  and  worked  as  late  as  November. 
He  called  on  complainant  to  move  him  from  Wrangleborough  to 
the  coaling.  Complainant  agreed  to  send  his  team,  and  in  the 
morning  John  Colyer  came  with  the  team.  During  the  time  he 
worked  at  the  coaling  he  was  in  the  habit  of  seeing  complainant 
constantly ;  sometimes  oftener  than  others.  During  the  time  I 
woiked  at  the  coaling  I  considered  complainant  a  man  capable  of 
transacting  business ;  never  heard  or  Eawjanything  to  the  con- 
traiy  until  lately.  Recollects  calling  at  complainant's  the  night 
of  the  2d  of  July,  1833,  for  his  horses  and  wagon  to  go  for  a 
woman  to  attend  witness's  sick  wife.  They  had  gone  to  bed,  I 
think.  Think  complainant  got  up  and]called  John  Colyer ;  Col- 
yer got  up  and  helped  witness  gear  the  horses. 

Recollects  bdng  at  complainant's  after  that,  when  he  had  a 
lot  of  dover  to  mow ;  is  pretty  near  positive  it  was  after  that 
time*  Complainant  called  in  several  persons  to  try  the  scythe. 
Thought  complainant  appeared  perfectly  rational  and  sensible 
and  capable  of  doing  business  at  that  time. 
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Croa-examined.  The  nearest  of  the  ooftling  was  a  qurterof 
a  mile^  and  the  farthest  a  mile  and  a  half  from  comi^iiDAnt'B 
residence.  Was  not  in  the  habit  of  seeing  complainant  frequent- 
ly previous  to  1888 ;  perhaps  once  or  twice  a  year.  Witaess 
was  at  the  mill  sometimes  once  a  week,  sometimes  twice,  and 
sometimes  not  at  all  doriDg  the  week,  while  working  at  the  coal- 
ing ;  but  when  he  was  at  the  mill  he  generally  saw  complainant 
there  or  about  home.  Don't  know  of  complainant's  having  any 
fits  that  year.  Never  heard  anything  about  his  having  any  fits 
that  year,  till  a  short  time  ago.  During  that  time  he  was  not 
very  often  in  complainant's  house ;  was  there,  he  ezpectSi  two 
or  three  times.  Complainant  was  in  the  kitchen  part  of  the 
house,  the  night  of  the  2d  of  July,  1838,  when  witness  went  to 
the  door.  He  called  Ck>lyer  and  went  to  bed  again,  witneas  sap- 
poses.  Don't  recollect  having  seen  complainant  that  day  before. 
Don't  know  that  he  has,  particularly,  any  recollection  of  hsTiog 
seen  complainant  on  the  4th  of  July,  1883. 

In  1886  he  coaled  for  complamant  on  the  south  side  of  the 
south  branch  of  Absecom,  above  complainant's  house.  Don't 
know  what  tract  that  was  on.  It  was,  the  nearest,  half  a 
mile,  probably  a  mile,  from  complainant's  house,  and  extended 
a  good  deal  further.  Is  positive  defendant  never  forbid  his  coal- 
ing for  complainant  in  that  place  in  1836. 

Jlfr^.  JlbigaU  H.  Blackmariy  for  defendant.  Is  25  years  old, 
and  a  daughter  of  defendant.  Recollects  complainant's  coming 
to  defendant's^house  in  the  forenoon  of  July  4, 1883.  He  went 
into  the  other  room  with  father  and  brother  John  ;  staid 
there  a  while,  and  then  came  out  and  went  home.  At  noon 
father  sent  me  with  the  deeds  to  complainant's.  Witness  took 
the  papers  defendant  gave,  and  he  told  her  to  give  them  to  com- 
plainant, and  for|him  to  read  them.  Witness  took  the  papers 
and  gave  them  to  complainant.  He  was  wiping  himself  at  the 
towel ;  witness  told  him  what  her  father  told  her  to  tell  him; 
complainant  told  her  to  lay  them  down  on  the  table  and  after 
dinner  they  would  read  them.  It  was  washing  day  in  our  family 
that  day.  My  mother  had  intended  to  have  gone  down  shore 
that  day.    Mother  went  over  to  complainant's  in  tiie  afternoon 
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of  that  day;  In  the  morning  when  witness  saw  complainaat  at 
her  father^s,  and  when  she  took  the  papers  to  him,  he  appeared 
to  he  in  his  right  mind  and  perfectly  rational.  The  day  after  the 
4th  of  July,  1883,  complainant  came  to  father's  house,  with  his 
wife,  and  took  my  mother  to  see  Mrs.  Cramer  and  her  yonng 
child. 

Mr.  Lake  asked  complainant's  wife  first  to  sign  the  deeds ; 
she  did  not  sign  them,  but  said  she  would  rather  look  oyer  them. 
She  asked  Mr.  Lake  if  she  could  sign  them  at  any  time ;  he  said 
she  oonld,  and  then  turned  to  my  mother — ^^  thee  not  rather,  if 
Sally  (complainant's  wife)  don't  choose  ta"  This  was  the  day 
aftor  the  4th  of  July,  1838. 

The  families  of  my  father  and  uncle  were  on  terms  of  closest 
intimacy,  and  continued  so  till  I  left  my  father's  house,  on  my 
marriage,  in  1841.  Witness  was  in  the  habit  of  visiting  com- 
plainant's house  several  times  a  day,  and  lived  there  at  times. 
Never  heard  or  knew  while  she  visited  or  lived  there  that  com- 
plainant was  incapable  of  transacting  business  for  himself ;  has 
seen  him  doing  business  in  his  own  house  in  1833.  Never  heard 
complainant's  wife  complain  of  the  dissolution  of  the  partner- 
ship. 

Crags-examined.  She  was  in  her  13th  year  on  the  4th  of 
July,  1838.  She  did  not  read  the  papers  her  father  sent  her 
with ;  knows  they  were  deeds  by  her  father's  telling  her  so. 
Never  saw  complainant  have  a  fit  during  1833,  but  has  heard  of 
his  having,  them. 

Charles  C.  Murphy^  for  defendant.  Is  in  his  30th  year ;  the 
parties  are  his  uncles ;  he  went  to  live  with  complainant  in  May 
or  June,  1832,  and  lived  there  till  Feb.  1834.  Exhibits  D,  £ 
and  F.  Complainant's  conduct  and  actions  at  the  time  of  the 
execution  of  the  papers  E  and  F  was  about  the  same  as  they  had 
been  previous  to  that  time,  some  time  before  and  some  time  after- 
wards.   Exhibits  G  and  H. 

Crass-eminmed.  Has  no  recollection  of  Exhibit  D  being  read 
in  his  presence  when  he  subscribed  it  as  a  witness*    Don't  know 
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wkeiher  it  was  exeeuled  on  the  day  it  bears  date  or  not  The 
whole  of  the  body  of  the  instnimeiit  is  in  J<^  H.  D.'s  writing. 
ReeoUects  that  the  oomplainant,  daring  the  years  1882  aa^  '83, 
was  not  what  a  man  ought  to  be.  Recollects  hearing  lliathebad 
fits  dnring  that  year.  Ne?er  saw  him  have  a  fit ;  has  seen  him 
soon  after  he  had  one ;  once,  in  particular,  daring  the  year  1383. 
Daring  that  summer  he  laid  about ;  sometimes  under  the  tree, 
and  sometimes  on  a  bench  under  the  tree.  Thinks  that  during 
that  summer  he  did  in  some  measure  neglect  his  business.  Hts 
no  recollection  of  the  day  or  the  month  when  Exhibits  £  aod 
F  were  executed.  The  actions  and  conduct  of  complaioaiit  at 
the  time  of  executing  these  papers,  and  some  time  before  sod 
some  time  afterwards  was  such  that  witness  would  not  haye  been 
willing  for  him  to  hare  transacted  such  business  for  witness ; 
though  he  might  have  been  capable  of  transacting  suoh  businees- 
Don't  recollect  seeing  the  interlineation  of  tiie  words  ^^  except 
where  the  sawyer's  house  stands,"  in  Exhibit  F  at  the  time  of 
its  execution ;  thinks  these  words  are  in  defendant's  writiDg. 
Recollects  complainant's  being  at  a  camp  meeting,  at  Catawba, 
in  Aug.  1883 ;  his  wife  was  with  us,  and  the  defendant's  irtfe. 
Believes  complainant  had  a  fit  on  the  camp  ground  that  day* 
Saw  him  soon  after,  and  was  satisfied  from  his  appearance  that 
he  had  had  one  of  those  fits*  Recollects  hearing  that  complam- 
ant  had  conveyed  away  his  property  to  defendant,  and  complain- 
ant's wife  was  dissatisfied  about  it ;  but  whether  it  was  the 
deed  of  conveyance  or  the. articles  of  dissolution  he  can't  say ; 
may  be  both.  Exhibits  G  and  Hare  all  in  defendant's  hand- 
writing, except  complainant's  signature. 

In  chief.  The  reason  why  I  considered  complainant,  during 
the  years  1882  and  '88,  was  not  what  a  man  ought  to  be,  was 
because  I  thought  he  drank  too  much  liquor.  The  reason  why  I 
would  not  have  been  willing  for  him  to  have  transacted  business 
for  me  was  pretty  much  for  the  same  reason ;  that  I  considerod 
he  drank  too  much. 

Crass-examined*  Complainant  drank  very  hard  during  1882 
«d  '88, 1  thought*    Daring  1888>  when  he  drank  so  mach  &• 
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qaor,  I  should  not  have  been  willing  to  have  had  him  do  business 
of  importance  for  me.  Would  not  have  been  willing  to  have 
trusted  him  to  transact  business  of  importance  for  me  during 
1833,  no  how. 

In  chief.  The  main  reason  was  because  he  drank  too  much, 
and  another  reason  he  had  those  fits  or  spasms.  I  considered 
these  fits  or  spasms  to  have  been  brought  on  by  his  drinking  too 
much. 

• 

Hezekiah  Stedmauj  for  defendant.  Is  42  years  old ;  has  been 
acquainted  with  the  parties  several  years.  He  acted  as  sawyer 
at  the  mill  from  March,  1831  to  Nov.  1833.  Some  time  before 
I  left  the  mill,  the  business  as  with  complainant  and  defendant 
waa  separated,  and  I  worked  and  sawed  for  each  of  them  separ- 
ately. After  the  separation,  defendant's  logs  were  brought  to 
the  mill  as  they  were  before ;  but  the  complainant's  were  marked 
with  a  charcoal  mark  so  as  to  distinguish  them.  Complainant, 
after  the  separation,  would  sometimes  come  to  the  mill,  take 
charge  of  his  lumber,  and  give  directions  as  to  how  he  wished  it 
sawed.  Before  the  separation,  sometimes  complainant  and 
sometimes  defendant  would  give  directions  as  to  the  sawing  of 
the  lumber.  During  the  time  I  sawed  for  complainant  and  de- 
fendant and  for  complainant  himself,  I  considered  complainant 
sometimes  capable  of  transacting  business,  and  at  other  times  not 
capable*  Should  suppose  that  when  complainant  came  to  the 
mill  he  was  oftener  not  capable  of  transacting  business  than  ca- 
pable. The  reason  why  I  thought  he  was  sometimes  not  capable 
when  he  came  to  the  mill  was  because  I  thought  he  had  drank 
too  much  liquor.  Sometimes,  when  he  came  to  the  mill,  I  con- 
sidered him  as  capable  of  transacting  business  as  when  I  first 
knew  him  in  1831 ;  but  he  hardly  ever  came  to  the  mill  but 
what  I  supposed  he  had  been  drinking  some  liquor. 

Cross-examined,  Saw  complainant  have  one  fit  while  I  was 
at  the  mill ;  he  got  upon  the  hill  and  was  taken  with  it.  Was 
at  complainant's  house  afterwards ;  came  there  while  he  had 
another  fit  on  him ;  can't  tell  the  year  i  it  was  while  I  lived  at 

17 
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tlie  mill.  Sometimes  from  Jan.  1  to  Nov.  20,  1833,  I  Vonid 
have  \>een  willing  that  complainant  should  have  transacted  husi- 
ness  of  importance  for  me.  He  was  very  frequently  daring  that 
period  incapable  of  transacting  business;  on  account  of  his 
drinking  too  much  was  the  reason  I  considered  him  incompetent 
for  the  transaction  of  business.  Part  of  the  time  I  coaled  for 
complainant  in  1833  and  '34,  was  on  a  tract  above  a  little  spring 
called  Tarkiln.  Defendant  never  forbid  me  coaling  there  for 
complainant. 

Reading  InUay^  for  defendant.  Is  36  years  old  ;  has  been 
acquainted  with  the  parties  12  or  14  years ;  contracted  with 
complainant  for  finishing  a  house  for  him  in  Nov.  1833,  on  the 
Peggy  Leeds  place ;  considered  him  then  competent  to  transact 
business. 

Cross-examined.  During  November  and  December,  1833, 
complainant  drank  very  hard ;  while  in  liquor  would  not  hare 
trusted  him  to  do  business  of  importance  for  me.  When  not 
under  the  influence  of  liquor,  he  would  have  trusted  him  to  do 
such  business  for  him. 

Uriah  Adains^  for  defendant.  Is,  he  believes,  as  much  as  45 
years  old  ;  has  been  acquainted  with  the  parties  20  years ;  was 
employed  for  them  in  1831,  in  screwing  up  a  vessel  on  shore ; 
complainant  was  the  main  man  then  in  superintending  and  direct- 
ing the  work  ;  he  was  at  times  while  there  very  much  in  liquor, 
as  far  as  I  could  judge  ;  he  would  often  go  and  lay  down  when 
under  the  influence  of  liquor. 

I  considered  complainant,  from  the  time  of  screwing  up  the 
vessel,  in  1831,  to  the  time  of  my  selling  him  my  property,  ia 
1839,  a  man  capable  of  transacting  business  for  himself.  During 
all  that  time,  in  all  the  business  I  had  with  him,  and  as  far  as  I 
knew  him,  I  could  see  no  difierence  with  him  as  to  transacting 
his  business,  except  when  he  was  in  liquor  and  when  I  saw  him 
sick,  in  1828.  He  was  at  that  time  very  sick,  and  they  did  not 
expect  him  to  live.    From  1831  to  1839, 1  did  a  great  deal  of 
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bminess  for  and  with  oompIainaDt,  and  saw  him  frequently 
when  I  was  at  home. 

Crass-examdned,  Has  no  recollection  of  signiog  Exhibit  I  Qn 
the  day  it  bears  date,  farther  than  appears  from  the  date  of  the 
paper  itself.  He  don't  recollect  any  business  he  had  with  com- 
pl^nant  from  April,  1833,  up  to  January,  1834.  He  is  now  .at 
work  for  defendant,  buildiug  a  vessel  for  him. 

In  chief.  Is  perfectly  satisfied  that  Exhibit  I.  was  signed  by 
him  on  the  day  it  bears  date. 

Jonathan  Pitney y  called  for  defendant.  His  examination  was 
objected  to ;  but  an  order  had  been  obtained  by  the  defendant  for 
his  re-examination. 

He  finds  by  referring  to  his  books  that  complainant  had  a  very 
severe  spell  of  sickness  in  1828.  The  first  charge  in  1833  is 
May  24.  He  gives  the  different  charges  on  his  book,  running 
through  May,  June,  July,  August,  September  and  November, 
1833.  Is  satisfied  that  complainant's  chronic  disease  of  the 
liver  commenced  in  1832 ;  that  is,  he  commenced  treating  him 
for  it  that  year.  I  state  this  from  using  a  particular  medicine 
that  relieved  him  that  I  had  never  used  before  for  that  disease. 
The  medicine  I  gave  him  for  that  disease  and  the  disease  together 
did  not  wholly  incapacitate  him  for  business.  While  he  had  this 
disease  and  was  taking  medicine  he  was  in  the  habit  of  drinking 
spirituous  liquor  ;  but  not  by  my  advice.  He  had  pains  in  the 
bones  of  his  legs,  knees,  back  and  sides.  I  called  the  pains  the 
rum  gout.  During  all  the  time  I  have  known  complainant  he 
has  been  in  the  habit  of  using  spirituous  liquor  in  some  shape  or 
other.  When  not  under  the  influence  of  liquor  he  is  a  sensible 
man,  and  as  capable  of  transacting  business  as  ordinary  men. 
Presumes  that  complainant  sometimes  called  for  the  medicines 
himself  at  my  house,  at  the  times  charged  in  my  books.  Can't 
recollect  seeing  complainant  in  the  months  of  June  or  July,  1883^ 
when  he  was  of  xmsound  mind  or  crazy.  In  1828  his  sickness, 
while  it  lasted,  caused  delirium.  He  don't  recollect  ever  seeing 
liim  have  a  fit.  My  impression  now  is  that  the  fits  they  said  he 
liad  were  caused  by  excessive  drinking. 
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Cross-examined,  I  rather  think,  judging  from  the  medicine  I 
gave  complainant,  that  I  treated  him  for  the  chronic  disease  of 
the  liver  in  1833.  I  see  by  my  books  that  on  the  6th  of  June, 
1833, 1  gave  him  a  remedy  that  I  had  given  him  before  for  that 
disease  and  pains  in  his  bones  spoken  of  in  his  examination 
in  chief,  and  is  the  same  medicine  I  gave  him  in  1832  for  that 
disease  and  the  pains,  and  which  relieved  him,  and  which  I  never 
Qsed  before  for  that  disease  that  I  can  recollect  of.  The  charge 
on  my  book  on  the  15th  of  July,  for  visit  and  medicine,  it  does 
not  appear  what  the  medicine  was  ;  and  the  charge  on  the  16th 
is  the  same  way. 

I  have  said  in  my  examination  in  chief,  that  the  chronic  dis- 
ease of  the  liver  and  the  medicine  I  gave  him  did  not  wholly  in- 
capacitate him  for  business ;  but  disease,  medicine  and  liquor, 
when  he  drank  too  much,  made  him  incompetent  for  the  tnusfi- 
action  of  business.  I  think  while  he  had  this  disease  and  vas 
taking  this  medicine  he  drank  more  or  less  liquor  every  day ; 
such  is  my  impression.  I  might  have  seen  him  in  the  months  of 
June  and  July,  1833,  when  he  might  have  been  incompetent  for 
the  transaction  of  business,  and  I  have  no  recollection  as  to  the 
months  ;  and  he  might  have  been  so  during  those  months  and  I 
not  have  seen  him.  I  have  no  personal  recollection  as  it  regards 
time. 

In  chief.  I  did  not  conceive  that  the  medicine  I  gave  him  for 
the  disease  of  the  liver  and  his  pains,  in  1832  and  '33,  made  him 
incompetent  for  the  transaction  of  business  ;  but  it  was  the  li- 
quor, combined  with  the  disease  and  medicine,  that  rendered  him 
iucompetent  for  the  transaction  of  business.  If  he  had  have 
been  of  unsound  mind  or  crazy  for  any  length  of  time  contin- 
uously, I  should  have  recollected  the  fact. 

Dr.  Mahhn  Canjield,  for  the  defendant.  Is  48  years  old ',  is 
acquainted  with  the  parties ;  'lived  in  Atlantic  county  14  years ; 
was  Collector  there ;  always  knew  the  parties  while  he  lived 
there  ;  lives  now  in  Morris  county.  Exhibits  K,  L  and  M  on 
the  part  of  the  defendant  being  shown  to  him,  he  says  he  is  the 
Bubscribbg  witness  to  each  of  them ;  and  Exhibit  N  bmg  ehown 
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to  him,  he  says  he  is  one  of  the  subscribing  witnesses  to  it.  He 
has  not  the  slightest  recollection  of  the  transaction :  he  only 
speaks  from  seeing  his  signature  to  the  papers. 

Cross-examined.  The  bill  of  sale  marked  K  is  filled  up  in 
the  handwriting  of  his  wife.  The  filling  up  of  Exhibits  L  and 
M  is  partly  in  the  handwriting  of  his  wife  and  partly  in  his 
writing.  He  was  at  the  house  of  complainant  a  good  many  times 
while  he  lived  in  Atlantic  county.  He  went  tKere  in  1825. 
Complainant  appeared  to  carry  on  and  conduct  the  partnership 
business  while  defendant  was  Sheriff.  Complainant  was  an  ac- 
tive business  man  at  that  time ;  very  much  so.  Remembers 
complainant's  having  a  severe  turn  of  sickness ;  thinks  it  was  in 
the  fall  of  1828.  Did  not  consider  complainant  the  same  shrewd 
business  man  after  that  sickness  that  he  was  before.  From  the 
time  of  his  sickness  and  for  several  years  after,  my  impression 
is  clear  that  he  was  not  a  man  fit  to  do  any  important  business. 
I  would  not  have  felt  satisfied  in  making  a  deal  with  him ;  if  he 
offered  to  trade  horses  or  carriages,  or  anything  of  the  sort,  I 
wotdd  not  have  dealt  with  him.  The  time  of  the  execution  of  the 
papers  K,  L,  M  and  N,  would  have  come  within  the  time  when  I 
considered  the  complainant  incompetent  to  do  business,  although 
I  have  no  recollection  of  anything  that  took  place  at  the  time  of 
the  execution  of  the  papers.  He  was  a  practicing  physician 
when  he  resided  in  Atlantic.  Exhibit  A  on  the  part  of  com- 
plwnant,  and  Exhibit  N  on  the  part  of  the  defendant,  are  in  the 
handwriting  of  John  H.  Doughty. 

In  chief.  When  he  first  went  into  Atlantic  he  went  into  part- 
nership with  Doctor  Pitney.  We  lived  in  the  same  house  while 
we  were  partners,  about  two  miles  from  the  complainant's.  Quit 
partnership  with  Doctor  Pitney,  and  removed  to  Bargaintown,  in 
1827,  about  seven  miles  from  the  complainant's.  Did  not  attend 
complainant  regularly  in  his  sickness  in  1828.  Doctor  Pitney 
was  his  physician.  I  saw  him  once  during  that  sickness.  His 
disease  was  bilious  fever.  For  six  or  seven  years  after  com- 
plainant's sickness  in  1828,  I  considered  him  incompetent  to 
4o  business. 
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Cross-examined.  Met  complainant  after  hia  sickness  in  1828 
nMlch  more  frequently  than  I  went  to  his  house. 

In  chief.  My  meetings  with  him  were  altogether  casual.  I 
was  always  in  the  habit  of  talking  with  him  when  I  met  him.  He 
was  in  the  habit  of  using  q>irituous  liquors  freely ;  it  was  a  daily 
practice  with  him  to  drink.  He  was  frequently  under  the  in- 
fluence of  liquor,  but  I  never  saw  him  down. 

John  H.  Doughty y  for  defendant.  Is  the  son  of  defendsnt ; 
was  bom  Nov.  1, 1816 ;  thinks  he  heard  the  parties  talk  about 
dissolving  partnership  three  or  four  times  before  they  did  so ; 
heard  them  talk  about  it  as  they  were  riding  in  the  wagon  from 
home  to  Absecom  or  from  Absecom  home.  Think  I  heard  them 
talk  about  dissolving  in  1831 ;  think  it  was  in  the  spring  of  that 
year.  The  first  I  heard  of  this  conversation  was  at  the  com- 
plainant's place,  in  the  door  yard.  Don't  remember  who  com- 
menced the  conversation ;  thinks  he  came  up  while  they  were 
talking  about  it.  After  I  came  up  they  had  some  conversatioii 
about  dividing  the  horses  and  as  to  the  manner  of  dividing  them. 
I  think  it  is  likely  I  left  them  before  they  finished  the  conversa- 
tion. 

I  heard  them  talk  about  dissolving  in  1833,  just  before  they 
did  dissolve.  I  don't  know  which  party  first  proposed  the  disso- 
lution ;  they  talked  about  it  before  they  came  to  terms. 

One  morning  my  uncle  came  over  to  my  father's ;  this  was  the 
morning  of  July  2, 1833 ;  my  uncle  said  to  my  father :  ^^' Enoch, 
I  am  tired  of  doing  business  this  way,  and  let  us  dissolve." 
Father  replied,  "  What  way  do  you  want  to  dissolve  ?"  My  un- 
cle said,  as  near  as  I  can  recollect,  ^^  You  take  and  make  me  and 
my  wife  a  deed  for  your  part  of  the  100  acres  where  I  live,  and 
your  part  of  the  Peggy  Leeds  place,  and  let  me  keep  my  half  of 
the  salt  meadow,  my  half  of  the  twenty  acres,  and  my  part  of 
Zack's  meadows,  and  I  will  make  you  a  deed  for  all  the  rest" 
Father  then  said  to  him,  as  near  as  I  can  recollect,  ^^  When  shall 
we  get  the  papers  drawn?"  My  uncle  said  to  him,  ^^  Have  it 
done  right  away."  I  think  father  asked  him  who  he  would  have 
to  draw  them.    I  think  my  uncle  replied,  ^^  You  can  set  John  to 
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iitkw  them."  As  near  as  I  can  recollect,  they  then  talked  over 
about  the  teams  and  other  propiertj,  debts  and  the  like.  They, 
agreed  that  they  should  draw  the  articles  of  agreement  for  the 
balance  of  the  property.  I  drew  the  deeds  between  then^ ;  I 
mean  the  deed  from  my  father  to  my  uncle  and  his  wif e^  and  from 
my  iincle  to  my  father.  Exhibit  N  on  the  part  of  the  defend- 
ant, and  Exhibit  A  on  the  part  of  complainant,  are  the  two  deeds 
I  have  just  spoken  of.  The  body  of  both  deeds  are  in  my  wri- 
ting. I  had  before  me  a  large  bundle  of  deeds  and  title  poppers 
when  I  drew  these  deeds.  Part  of  them  my  father  gave  me^  and 
part  of  them  my  uncle  brought  over  from  his  house  and  laid  tbem 
down  on  the  table.  The  deeds  my  uncle  brought  over  were,  as  I 
understood,  a  part  of  the  chain  of  title  papers.  I  begun  the 
deeds  on  the  2d  day  of  July,  and  finished  them  on  the  morning 
of  the  4th  of  July.  They  were  signed  on  the  afternoon  of 
the  4th  of  July.  They  were  signed  and  witnessed  at  the 
house  of  Doctor  M.  D.  Canfield,  in  Bargaintown.  They  went 
there  to  make  some  bills  of  sale  of  vessels  which  they  had  held 
in  partnership.  Exhibits  K,  L  and  M,  on  the  part  of  the  de- 
fendant, being  shown  to  him,  he  says  he  believes  them  to  be  the 
same  bills  of  sale  which  were  executed  that  day.  The  deeds 
were  taken  along  to  be  executed  at  tbe  same  time.  He  drove 
up  by  Daniel  Lake's  from  Doctor  Canfield's,  and  the  deeds  were 
acknowledged  before  Daniel  Lake.  The  body  of  Exhibit  E.  on 
the  part  of  defendant  is  in  his  writing.  The  signatures  to  it 
we  the  signatures  of  my  father  and  uncle  ;  it  was  executed  by 
them  in  my  presence ;  I  recollect  its  being  signed  by  them.  The 
My  of  Exhibit  F.  on  the  part  of  defendant  is  chiefly  in  his 
handwriting ;  some  little  of  it  is  not.  It  is  all  in  his  handwrit- 
ing except  a  little  that  my  father  wrote  and  a  little  that  my  uncle 
"•^te.  The  part  my  father  wrote  is  interlined  between  the  6th 
and  6th  lines  from  the  top ;  the  words  are,  "  except  where  the 
sawyer's  house  stands."  The  part  my  uncle  wrote  consists  of 
four  lines  near  the  bottom,  commencing  with  the  words  "  blocks 
aad  riggbgj"  and  ending  with  the  words  "  also  at  home."  My 
^u^le  also  wrote  the  words  ''  signed,  sealed  and  delivered  in  the 
presence  of."  I  commenced  drawing  these  papers  E.  and  F.  in 
the  afternoon  of  July  5th,  and  finished  them  in  the  morning  g[ 
July  6.    I  did  not  frame  the  instruments  myself,  but  copied  them 
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from  a  draft  that  i^as  furnished  me.  My  micle  famished  me 
with  the  draft :  to  the  best  of  my  recollection  it  was  in  his  wri- 
ting. iAs  near  as  I  can  recollect,  I  just  copied  after  the  draft 
he  gave  me.  These  two  papers,  E.  and  F.,  were  signed  at  my 
uncle's  house,  on  the  porch  on  the  north  side  of  the  house  ;  Chas. 
Murphy  was  there  and  signed  them  as  a  witness.  I  think  these 
papers  were  examined  by  my  uncle  before  they  were  executed. 
There  were  duplicates  of  the  papers  E.  and  F.  executed  that 
day,  and  each  party  took  one.  Before  the  papers  were  signed  I 
read  one  of  each  kind  aloud  so  that  they  all  could  hear,  and  my 
uncle  looked  over  the  others  while  I  was  reading,  and  saw  they 
were  right.  Uncle's  wife  was  present  during  all  this  time.  I 
don't  recollect  of  her  objecting  to  anything.  After  the  papers 
were  read  over,  my  uncle's  wife  said  to  my  uncle,  "  You  might  as 
well  have  the  old  sorrel  horse  in,  for  he  is  old  and  worn  out,  and 
Enoch  (the  defendant)  would  work  him  to  death/'  or  somethiog 
like  that.  Father  agreed  to  it,  and  I  then  put  in  Exhibit  E.  the 
words  ^^  and  the  old  sorrel  horse."  I  think  the  papers  had  been 
all  left  unfinished  so  that  anything  might  be  added.  I  mean  that 
I  left  off  the  attesting  part  at  the  foot  of  the  instruments.  They 
were  all  finished  before  they  were  signed  and  sealed  by  the  par- 
ties. The  papers  which  were  executed  by  my  father  and  uncle, 
and  taken  by  my  uncle,  were  duplicates  of  E.  and  F.  to  lliebest 
of  my  recollection.  I  think  the  part  of  F.  which  I  have  described 
as  being  written  by  my  father  and  my  uncle  was  written  that 
day,  at  my  uncle's  house,  before  the  papers  were  executed.  Be- 
fore father  and  I  went  home  that  afternoon,  we  went  to  uncle's 
bam  and  removed  over  home  the  teams  which  had  been  set  over 
as  my  father's  share ;  my  uncle  knew  we  took  them.  I  think  he 
saw  us  do  it.  He  was  down  at  the  bam,  but  whether  he  assisted 
us  I  do  not  recollect.  They  kept  a  small  store.  There  was  a 
little  coffee  and  sugar  divided  between  my  father  and  my  uncle. 
The  store  was  kept  near  uncle's  house.  I  went  over  sometime 
the  next  week ;  think  my  mother  sent  me.  Some  sugar  and  cof- 
fee were  ^ven  to  me.  I  told  them  I  wanted  father's  share  of  the 
groceries,  and  these  were  given  to  me ;  I  took  them  home.  My 
uncle  is  a  capable  business  man — so  considered  generally.  He 
has  been  so  considered  since  I  knew  him. 
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To  a  question  put  by  defendant's  counsel,  whether  complain* 
ant  was  entirely  competent  to  do  business  when  he  executed  the 
deed,  he  says  he  was.  To  the  question  :  was  the  complainant  in 
full  possession  of  his  mental  faculties  when  he  executed  Exhibits 
£.  and  F.  1  he  says  he  thinks  he  was  ;  he  has  no  doubt  of  it. 
To  the  question  :  From  your  uncle's  condition  and  conversation 
on  Ae  2d,  3d,  4th,  6th  and  6th  of  July,  1833,  have  you  any 
doubt  of  bis  being  in  the  full  possession  of  his  reason  and  mental 
fSM^ulties  and  capable  of  transacting  the  business  which  he  did 
then  transact  1  he  answers,  I  have  no  doubt  about  it;  I  think  he 
was  fully  capable  of  transacting  the  business  which  he  then  did. 
I  don't  know  of  his  being  deranged  or  in  any  way  out  of  his  mind 
during  the  months  of  June  and  July,  1833.  In  making  the  dis- 
solution of  the  partnership,  and  in  executing  the  instruments 
and  papers  which  were  then  executed,  he  appeared  to  understand 
fully  the  nature  of  the  business  he  was  doing.  A  part  of  the 
property  conveyed  to  the  complainant  was  called  the  100  acre 
tract ;  another  part  was  called  the  Peggy  Leeds  place.  Com- 
plainant lived  on  what  was  called  the  100  acres.  Since  the  diS' 
solution  of  the  partnership,  complainant  has  used  separately  the 
property  set  oflF  to  him  as  his  own  separate  property.  He  took 
and  used  the  personal  property  set  off  to  him  also  as  his  own. 
Since  the  dissolution  my  father  has  always  had  the  separate  use 
and  control  of  his  own  share  of  the  property.  Uncle,  right 
away  after  the  division,  tore  down  the  bam  on  his  part  of  the 
property  or  belonging  to  his  part  and  re-built  it  right  away,  the 
same  season.  The  bam  that  was  taken  down  I  have  understood 
was  not  on  the  100  acre  tract,  but  it  was  always  used  with  the 
house.  He  moved  it  across  the  road  upon  what  I  understood  was 
the  100  acre  tract,  and  put  it  up  again,  part  of  the  old  timber 
and  part  new  timber.  I  think  they  tore  the  bam  down  the  next 
week  after  the  articles  of  dissolution  were  executed.  It  was  put 
up  again  on  the  100  acre  tract ;  within  two  weeks,  or  three  at 
farthest,  the  bam  was  raised  again.  I  suppose  this  was  done 
under  the  direction  of  my  uncle ;  he  attended  to  it.  Complain- 
ant has  since  built  a  house  on  the  Peggy  Leeds  place  ;  the  house 
was  commenced  in  August  or  September,  1833,  and  was  raised 
that  fall.     I  have  understood  that  my  uncle  has  sold  part  of  the 
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Peggy  Leeds  p]ace>  to  one  Gilbert  Miller.  I  have  beea  on  the 
property  deBcribed  in  Exhibit  0.  It  is  a  part  of  the  Peggy 
Leeds  place,  as  I  always  understood  it.  I  never  saw  the  P^ggy 
Leeds  place  run.  Miller  has  built  a  house  on  it  since  he  bought 
it.  Part  of  the  Peggy  Leeds  place  was  woodland  at  the  time  of 
the  dissolution ;  I  understood  complainant  had  it  cut  off.  The 
wood  was  sold  or  disposed  of  by  him ;  a  part  of  it  was  burnt 
into  charcoal.  He  sold  me  about  20  cords  of  that  wood.  This 
was  after  1840,  and  before  1844.  I  asked  my  uncle  about  this 
wood,  and  he  said  I  could  have.  it.  I  gave  uncle  credit  for  it  in 
my  books.  I  gave  him  credit  for  the  number  of  cords,  I  dunk. 
I  then  kept  a  store,  and  uncle  had  dealings  with  me  and  he  had 
an  open  account.  Father  and  I  went  into  business  together  in 
May,  1840,  in  store  keeping.  Uncle  has  not  dealt  with  thefiim 
since  1844.  Uncle  frequently  paid  his  workmen  by  his  individ- 
ual orders  on  the  store  ;  Exhibits  P.,  Q.,  R.  and  S.  are  four  of 
those  orders.  I  suppose  I  have  at  home  100  orders  of  the  sftme 
kind.  Since  the  dissolution  uncle  has  always  occupied  the  clear- 
ed land  south  of  the  mill  as  mentioned  in  Exhibit  F.  He  hag 
occupied  the  sawyer's  house  and  the  land  it  stands  on,  part  of  the 
time,  since  the  dissolution.  He  once  showed  me  the  line  of  the 
100  acre  tract,  and  told  me  that  one  of  the  lines  took  in  the 
sawyer's  house.  He  claimed  the  sawyer's  house  as  his,  aad  I 
don't  recollect  that  my  father  has  ever  occupied  it  since.  Since 
the  dissolution  my  uncle  has  always  used  and  claimed  the  cat- 
ting privilege  on  the  property  described  in  Exhibit  F.  Since  the 
dissolution  my  father  has  always  carried  on  business  by  himself, 
except  his  partnership  business  with  me.  He  has,  ever  since, 
held  and  enjoyed  the  property  set  apart  to  him  as  his  own  sepa- 
rate property. 

He  speaks  of  conversations  between  his  uncle  and  father,  in 
1831  and  '32,  about  their  law  suits  with  others,  respecting  the 
boundaries  and  title  of  tracts  set  off  to  his  father  when  they  dis- 
solved. Part,  if  not  all  those  suits,  were  pending  at  the  time  of 
the  dissolution. 

Father  made  various  improvements  on  the  land  set  apart  to 
him.  He  removed  the  old  dwelling-house,  and  built  a  new  one. 
This  he  conmienced,  I  think,  in  the  faU  of  1834.    He  has  built 
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two  Other  small  houses  on  the  part  set  apart  to  him,  on  what  is 
called  the  mill  tract ;  one,  I  think,  in  1844  or  ^5,  and  the  other 
last  year.  One  was  built  before  this  suit  was  commenced ;  but 
I  don't  recollect  positiye  about  the  other.  My  father  also  built  a 
third  house  on  a  part  of  the  property  he  got  at  the  time  of  the 
dissolution^  called  the  Brown  place*  This  was  built  two  or  three 
years  ago.  Ever  since  the  dissolution  father  has  used  and  occu- 
pied, separately  and  by  himself,  the  mill.  The  re-building  of 
the  mill  was  commenced  in  1841,  and  finished  early  in  1842.  I 
assisted  in  ridsing  the  mill ;  father  was  then  at  home.  Uncle 
took  no  part  in  superintending  or  directing ;  he  had  nothing  to 
say.  Uncle  lived  at  home  while  the  building  the  houses  and  mill 
was  going  on,  and  could  see  what  was  going  on  every  day. 

After  the  dissolution  my  uncle  sometimes  brought  logs  to  the 
saw-mill  to  be  sawed.  I  have  known  logs  to  be  brought  there  by 
other  people ;  but  it  is  a  very  rare  thing.  Uncle's  logs  were  al- 
ways marked  in  a  particular  way,  so  that  they  might  be  known. 
Sometimes  they  were  marked  when  they  came  to  the  mill,  and 
sometimes  after  they  got  to  the  mill.  After  the  dissolution,  my 
uncle's  lumber,  when  sawed,  was  always  kept  by  itself,  to  the 
best  of  my  recollection.  That  was  not  the  practice  before  the 
dissolution.  I  have  seen  my  uncle's  team-drivers  mark  his  logs 
sometimes ;  they  were  generally  marked  by  his  workmen ;  I  never 
saw  anybody  else  mark  them. 

On  the  next  Monday  after  the  articles  dissolving  the  partner- 
ship, £.  and  F.  were  signed  and  executed  by  the  parties.    I  re- 
member returning  from  Absecom  with  my  father,  in  a  wagon,  and 
as  we  passed  uncle's  door,  I  recollect  uncle's  asking  my  father  if 
he  could  let  him  have  some  money  to  pay  his  harvest  men  with  ; 
I  think  he  asked  for  $2  or  $3.     I  think  my  father  said  he  had 
not  it  with  him ;  but  when  he  went  home  he  sent  me  back  with 
the  $3,  after  dinner.     I  handed  it  to  uncle  just  as  father  handed 
it  to  me.    Uncle's  people  harvested  the  next  day.     I  was  over 
there    in    the    afternoon    while    they    were    at    work.     My 
nnde  was  in  the  field  in  the  afternoon,  and  I  think  he  helped  car- 
ry some  of  the  rye  together,  or  helped  shock  it.     After  the  har- 
vesting was  done,  I  think  the  next  week,  I  heard  that  my  uncle 
bad  a  fit.    According  to  the  best  of  my  recollection,  it  was  in 
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tlie  forepart  of  the  week  that  I  heard  this.  After  I  heard  it,  I 
went  over  to  uncle's,  the  same  day.  They  called  it  a  rum  fit.  I 
understood  it  wa&  the  same  kind  of  one  he  had  before,  and  that 
I  saw  him  have.  The  one  I  saw  him  have  threw  him  down, 
prostrated  his  whole  sytem  and  twitched  his  limbs.  I  saw  him 
have  the  fit  in  May,  1833.  He  then  recovered  in  about  half  an 
hour.  It  came  on  him,  at  that  time,  while  we  were  hitching  the 
horses  to  go  to  Absecom.  After  he  recovered  he  went  to  Abse- 
com,  the  same  afternoon.  I  remember  uncle's  being  sick  in  the 
fall  of  1828.  The  Doctor  said  he  had  the  bilious  fever.  That 
fit  of  sickness,  as  near  as  I  can  recollect,  began  in  August,  and 
he  was  out  again  the  last  of  October  of  that  year. 

Exhibit  Z.  on  the  part  of  defendant  is  in  his  handwriting. 
The  signature  of  complainant  to  it  is  in  his  writing.  He  has  no 
recollection  of  the  time  it  was  executed.  He  supposes  it  was  on 
the  day  it  bears  date,  or  about  that  time. 

Thinks  uncle  was  over  at  father's  several  times  while  I  was 
drawing  the  deeds.  I  recollect  he  was  over  there  one  day,  and 
asked  father  if  the  deeds  were  done. 

Cross-examined.  The  first  time  I  heard  uncle  and  father  talk 
about  dissolving  was  in  1831.  Don't  recollect  any  other  person 
being  present  but  myself.  I  don't  recollect  hearing  them  talk 
about  it  again  until  they  did  divide,  in  1833  ;  think  in  the  latter 
part  of  June,  1833.  No  one  else  was  present  but  myself.  The 
next  time  I  heard  them  talk  about  it  was  on  the  2d  of  July, 
1833.  That  was  over  on  my  father's  side,  on  that  place  where 
my  father  lived.  It  was  about  20  or  30  yards  from  father's 
house.  There  was  no  one  else  present  but  myself.  I  had  no 
orders  from  the  parties  that  morning  to  draw  any  bills  of  sale 
for  any  vessels.  I  think  there  was  over  60  acres  in  the  Peggy 
Leeds  plaee.  There  was  no  house  on  it  at  that  time ;  supposes 
there  was  about  20  acres  of  farm  land  on  it,  besides  the  banked 
meadow.  I  always  heard  the  other  place  called  the  100  acres. 
There  was,  I  suppose,  about  25  or  30  acres  of  farm  landin  that ; 
the  balance  was  pine  timber — some  oak  interspersed,  but  called 
pine  land.  I  began  to  draw  the  deeds  on  the  2d  of  July.  I  don't 
recollect  that  I  consulted  my  father  while  drawing  the  deeds.    I 
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think  my  father  laid  the  deeds  down  before  me  and  told  me  how 
to  draw  them,  that  is,  the  descriptive  part  of  the  deed ;   I  mean 
the  description  of  the  property.    Uncle  brought  a  small  bundle 
of  deeds  over  there,  and  my  father  had  some ;  but  whether  I 
drew  my  father's  deed  from  the  one  or  the  other  I  cannot  tell.    I 
caimot  name  the  deeds  my  uncle  brought  over ;  I  understood 
they  were  title  papers ;  I  don't  recollect  whether  I  understood 
this  from  my  father  or  my  uncle.     I  remember  my  father's  giv- 
i^  uncle  some  deeds  that  belonged  to  the  100  acres,  and  the 
Peggy  Leeds  deed,  or  the  old  deed  for  the  Peggy  Leeds  place ; 
and  I  think  my  father  kept  the  others  that  related  to  the  land 
that  he  had.     My  uncle  brought  the  deeds  over  on  the  3d  of 
July,  Wednesday.     My  uncle,  after  we  separated  that  morning, 
went  right  over  the  dam  towards  home.     Father  and  myself 
went  over  to  uncle's,  and  we  all  three  went  to  Absecom  that  fore- 
noon.   We  generally  drive  our  horses  under  the  shed  at  the 
tavern  at  Absecom ;  don't  recollect  whether  I  went  into  the  tav- 
ern or  not ;  father  and  uncle,  to  the  best  of  my  recollection,  went 
into  the  tavern.     Don't  know  what  their  object  was  in  going  to 
Absecom.     I  went  after  paper  to  draw  the  deeds  on.     Think  I 
commenced  one  of  the  deeds  in  the  morning  of  the  2d  of  July. 
Think  I  had  but  one  sheet  of  paper,  and  I  quit  till  I  got  the 
paper  I  have  spoken  of,  and  I  re-commenced  that  afternoon. 
Think  I  went  on  with  the  same  deed  I  first  commenced ;  that  was 
the  deed  from  uncle  to  my  father.     I  did  iiot  go  on  with  the 
same  sheet  of  paper  I  had  commenced  with  in  the  morning.     I 
had  made  a  mistake  in  it,  and  hove  that  away  and  conamenced 
again.    I  had  not  got  to  any  description.     Father  was  in  tht 
room  widi  me  part  of  the  time  while  I  was  writing  that  deed. 
The  room  was  considered  a  parlor  in  those  days.     Father  told 
me  to  copy  the  description  of  such  and  such  property  from  the 
deeds  he  laid  down.     Think  I  got  the  deeds  done  about  10  or  11 
A.  M.  of  the  4th  of  July.    I  think  I  gave  them  to  my  father  af- 
ter I  finished  them.     I  next  saw  them  again  after  dinner  that 
day ;  uncle  had  one  or  both  of  them  in  his  hands  then,  in  his 
own  house.     Father  was  then  at  uncle's  house.     I  was  in  the 
room  where  they  were ;  I  remember  my  uncle's  wife  being  there. 
I  think  there  i^er^  other  persons  there  i  thi&k  they  ^ere  women 
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and  girls.  It  was  about  two  or  half-past  two.  I  was  17  fhe 
November  following.  After  the  dissolution  the  principal  articles 
of  personal  property  which  my  father  took  possession  of  were  6 
mules,  a  very  poor  lot  of  gear,  four  horses,  three  heavy  wagons, 
one  light  wagon,  one  sulkey,  some  old  harness  with  these  horses, 
one  set  of  ox-chains ;  that  is  about  the  principal  that  I  recollect, 
excepting  the  vessels  and  vessel  property.  There  was  some 
lumber  at  the  mill ;  there  might  have  been  10  or  15,000  ft.  Fa- 
ther did  not  get  possession  of  the  whole  of  that  lumber ;  uncle 
got  a  good  part  of  it ;  think  it  likely  he  got  half  of  it,  likely  not 
so  iBuch,  likely  more.  There  was  considerable  cord  wood  and 
coal  wood  cut,  and  uncle  got  a  part  of  the  cord  wood.  At  a 
rough  guess  there  was  from  600  to  1,000  cords  of  coal  wood  cut. 
I  don't  know  how  much  of  the  wood  uncle  got ;  he  was  to  have 
200  cords  of  cord  wood  in  the  division.  I  donH  know  how  much 
he  got ;  I  saw  him  take  some.  Uncle  kept  the  oxen,  and  fattier 
took  the  steers ;  there  was  one  yoke  of  each. 

Father,  uncle  and  I  went  away  from  uncle's  together  in  about 
half  an  hour  after  father  and  I  went  over  to  uncle's  on  the  4th 
of  July.  We  went  to  Doctor  Canfield's.  I  did  not  see  the  deeds 
from  the  time  we  started  from  my  uncle's  till  we  got  there. 
When  we  got  there  I  think  my  uncle  had  one  deed  and  my  father 
the  other.  They  laid  them  down  on  the  table  and  said  they 
might  as  well  sign  them  there  before  the  Doctor.  They  signe<l 
them  there. 

I  don't  recollect  anything  being  said  before  I  left  uncle's  house 
what  we  were  going  to  Doctor  Canfield's  for.  I  don't  know 
whether  these  deeds  were  examined  by  my  uncle  and  my  father, 
or  either  of  them,  while  they  were  in  the  kitchen  at  uncle's.  I 
heard  father  ask  uncle  if  he  had  read  them,  and  he  said  he  had. 
I  think  I  saw  the  deeds,  one  or  both  of  them,  lying  on  the  table 
at  uncle's  before  we  left  for  Doctor  Canfield's  on  the  4th  of 
July. 

On  the  dissolution  of  the  partnership  uncle  took  a  pair  of  grey 
horses,  a  sorrel  horse,  a  new  farm  wagon,  gears  for  the  horses, 
riding  chair  and  harness.  He  retained  one-third  part  of  the 
schooner  Uriah  and  all  his  stock  of  neat  cattle  and  sheep.  There 
were  several  head  of  cows  and  calves  and  a  good  many  sheep. 
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My  fatlier  did  not  get  as  many  head  of  cattle  as  my  uncle  got, 
and  he  got  no  sheep.  The  sorrel  horse  was  said  to  be  old,  and  I 
suppose  he  was. 

I  saw  tmcle  on  the  5th  of  July.  He  had  neither  of  the  deeds 
then  that  I  know  of.  He  took  one  of  them  after  they  were  signed 
at  Doctor  Canfield's,  and  father  took  the  other.  I  saw  uncle 
take  one  up  and  put  it  in  his  hat ;  and  I  saw  him  afterwards  hand 
it  to  Daniel  Lake.  I  never  saw  the  deed  in  uncle's  possession 
after  he  handed  it  to  Daniel  Lake.  The  division  of  the  mules 
and  wagons  and  such  like  was  made  on  the  6th  of  July. 

Uncle's  wife  gave  me  the  coflfee  and  sugar  mentioned  in  my  ex- 
anunalion  in  chief.  It  was  not  weighed  to  me.  Father's  family 
were  in  the  habit  of  going  over  to  uncle's  and  getting  groceries. 
The  groceries  and  provisions  of  the  firm  were  kept  over  there. 
When  I  went  over  there  to  get  groceries  for  my  father's  family, 
it  was  the  usual  habit  to  hand  them  to  me  without  weighing  them. 

I  saw  my  uncle  on  the  5th  of  July,  the  day  after  the  execution 
of  the  deeds,  at  his  own  house.  I  think  aunt  and  likely  the 
whole  family  were  present,  but  I  don't  recollect  positively.  I 
don't  recollect  anything  about  the  deeds  being  mentioned;  I 
mean  the  deeds  executed  the  day  before.  My  uncle,  on  the  5th 
of  July,  handed  me  a  paper  and  told  me  to  copy  it.  The  con- 
tents of  the  paper  which  uncle  gave  me  to  copy  are  embodied  in 
two  papers  which  have  been  exhibited  here.  I  don't  know  that  I 
have  ever  seen  the  paper  which  he  gave  me  to  copy  since  the  6th 
of  July,  1833.  I  have  no  recollection  of  what  I  did  with  it.  It 
had  no  name  to  it  when  he  gave  it  to  me.  I  don't  recollect 
whether  it  had  a  date  to  it  or  not. 

Being  asked  by  the  counsel  for  complainant  whether  he  made  a 
copy  of  that  paper,  he  says  he  thinks  he  did.  He  copied  the 
paper  and  made  these  two  copies  which  are  here.  I  don't  re- 
collect whether  uncle  gave  me  one  or  two  papers  to  copy.  To 
the  best  of  my  knowledge,  I  made  the  two  copies  marked  £.  and 
F.  from  the  paper  or  papers  my  uncle  handed  me.  I  can't  say 
positively  whiether  my  uncle  handed  me  two  papers  or  only  one. 
I  thiidc  they  were  exact  copies  of  the  paper  or  papers  he  handed 
ine,  tidily*  as  I  can  i^cbtlect.  My  memory  don't  serve  me  what 
became  of  the  papers  he  gave  me.    I  think  I  carried  the  papers 


280  DoaGHTY  V.  DOtroHTT.  [sept 

over  to  my  uncle  mjself,  after  I  had  copied  them ;  did  so  on  Sat- 
urday the  6th  of  July,  in  the  forenoon.  I  gave  my  uncle  four 
papers  on  the  morning  of  the  6th  of  July. 

Being  asked  whether  he  means  to  say  that  the  papers  he  then 
gave  his  uncle  were  exact  copies  of  the  paper  or  papers  his  uncle 
had  given  him  the  day  before,  he  says  two  of  the  papers  hegaye 
him  were  like  Exhibit  F.,  and  the  other  two  like  Exhibit  E.  So 
far  as  one  of  these  Exhibits  is  in  my  writing,  I  think  it  is  an  ex- 
act copy  of  the  paper  he  gave  me,  so  far  as  I  can  recollect.  The 
other  Exhibit  was  written  down  to  where  the  words  "  the  old  sor- 
rel horse"  are  added  ;  and  I  think  those  were  copies  also  of  the 
paper  imcle  gave  me.  The  paper  or  papers  hfe'gaVe  me  to  copy 
were  in  his  own  writing.  Has  no  recollection  of  the  original  pa- 
per or  papers  and  the  copies  being  compared  together.  I  don't 
recollect  whether  I  had  any  conversation  with  my  father  about 
these  papers  or  the  copies  previous  to  or  while  I  was  making  the 
copies.  These  papers  were  executed  on  the  afternoon  of  the  6th 
of  July,  in  the  porch  on  the  north  side  of  the  house.  I  don't 
recollect  that  I  have  ever  seen  among  my  father's  papers  the 
original  paper  or  papers  which  my  uncle  gave  me  to  copy. 

On  the  4th  of  July,  1833,  when  we  went  from  Doctor  Canfield's 
to  Mr.  Lake's,  father  and  uncle  went  into  the  house  with  Mr. 
Lake  ;  I  did  not  go  in ;  I  stayed  and  minded  the  horses  ;  father 
told  me  to  do  so. 

There  was,  I  think,  8  or  10  acres  of  meadow  belonging  to  the 
Peggy  Leeds  place.  There  was  20  or  25*  acres  of  farm  land  on 
the  part  my  father  lived  on.  I  think  uncle's  house,  at  the  time 
of  the  dissolution,  take  it  on  an  average,  was  fully  as  good  as 
father's. 

/.  C.  SmaUwood  states  the  o£Sce  of  Sheriff  to  have  yielded 
defendant  $7,000,  subject  to  expenses  and  his  charges  as  agent 
&c. 

Jeffers  and  Brownings  for  the  complainant.  They  cited 
Highmore  on  Lunacy ^  103  3  2  Greenes  Ch.  357 ;  4  Wash.  C.  C. 
Rep.  583  ;  Shelford  on  Lunatics,  2,  274,  276,  379,  280  J  2  P- 
W.  270 ;  Fonbl.  Eq.  67, 8  ;  9  Pet.  Rep.  416. 
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/.  Wilson  sxkd  P.  D.  Vroan^  for  the  defendant.  They  cited 
2  Stark.  Ev.  982 ;  3  Mass.  Rep.  330 ;  7  Searg.  ^  Rmok,  92  ; 
8  lb.  573 ;  8  Mass.  Rep.  371 ;  1  Green's  Ch.  11,  87 ;  3  lb. 
305 ;  1  Sfory^s  Eq.  Jur.y  sec.  529,  sec.  231 ;  .^ngel  an  Lim.  9, 
168 ;  9Pet.  Rep.  416 ;  3  Bro.  Ch.  633,  647  ;  2  /oc.  S"  Walk. 
161 }  3  Ves.  Jm.  688 ;  17  lb.  96 ;  2  Stark.  Ev.  26. 

The  Chancellor.  The  answer  in  this  case  is  a  very  labored 
production,  containing  a  great  deal  of  argument  and  a  great 
amount  of  verbiage.  But,  it  is  not  only  a  failure  as  an  answer, 
by  its  omission  to  respond  to  several  very  essential  matters ;  but 
a  careful  observer,  who  will  take  the  labor  of  studying  it,  after 
having  read  carefully  the  testimony  in  the  cause,  cannot  fail  to  see 
its  illusory  character,  and  the  care  which  has  been  bestowed  on  its 
frame  and  language.  It  is  apparent  that  the  ''mens  conscia 
sibi  recti  "  is  not  in  it.  The  defect  of  the  answer  is,  no  ddvibt, 
chargeable  to  the  person  who  furnished  the  draft  of  its  statements 
to  ihe  solicitor. 

First,  as  to  its  omissions:  The  bill,  from  its  nature  and 
charges,  called  on  the  defendant  to  state  what  the  partnership 
property,  or  the  property  held  in  common  between  them,  consisted 
of,  as  well  real  as  personal  property ;  including  the  debts  due  the 
partnership.  The  bill  charges,  that  there  were  1,000  cords  of 
pine  wood  ready  for  market,  on  a  landing ;  1,600  cords  of  wood 
in  the  woods,  ready  to  be  made  into  charcoal ;  a  quantity  of  sawed 
lumber  at  the  mill,  and  1,600  bushels  of  charcoal.  All  the  an- 
swer says  as  to  this  is,  that  there  was  some  wood,  lumber  and 
charcoal,  but  the  precise  quantity  the  defendant  cannot  state. 
So,  as  to  the  debts  due  the  firm,  he  says  there  were  debts  due 
the  firm,  and  that  he  has  collected  all  of  any  importance,  but 
that  he  is  unable  to  state  the  amount  thereof. 

So,  the  bill  charges  that  the  complainant  and  defendant  put  in, 
as  stock,  an  equal  amount  in  the  partnership.  No  answer  is 
given  to  this.     These  are  some  of  the  omissions. 

They  are  all  very  material  mattes.  The  amount  of  property 
and  debts  due  the  firm  may  enter  very  essentially  into  the  ques- 
tion involed  in  the  case  ;  and  the  allegations,  which  seem  to  be 

given  in  lieu  of  answers  to  these  matters,  that  the  complainant 
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knew  or  ooght  to  have  known  i?liat  wa8  the  property  q{  tibe  part- 
nerehip,  caimot  be  received  as  an  answer. 

It  is  tme  that  the  answer  might  have  been  excepted  to  for  such 
omisaions ;  but  the  not  excepting  does  not  cure  the  defect ;  tnd 
if  a  defendant  will  take  the  responsibility  of  putting  in  such  an 
answer,  he  takes  the  risk  of  the  influence  of  its  defects  on  the 
decision  of  the  cause. 

But  there  are  much  graver  matters  for  the  consideration  of 
the  court,  growing  out  of  the  nature  of  this  answer.  I  shall 
first  notice  its  statements  in  relation  to  the  vessels.  It  says  ihat, 
in  further  carrying  out  their  said  agreement  for  dissolution  aad 
division,  the  complainant,  on  the  4th  of  July,  1833,  by  IhIIs  of 
sale,  conveyed  to  the  defendant  five-twelfths  of  the  schooner  J.  R* 
Bapelye,  one-third  of  the  schooner  Sun,  and  one-twelfth  of  the 
schooner  Uriah.  That  the  shares  of  the  said  vessels  were  esti- 
mated between  him  and  the  complainant,  and  the  estimated  value 
put  into  the  bills  of  sale  as  the  consideration  thereof ;  (the  con- 
siderations stated  are,  (1,000  for  the  five-twelfths  of  the  Ra- 
pelye  ;  $1,000  for  the  one-third  of  the  Sun ;  and  $150  for  the 
one-twelfth  of  the  Uriah,)  which,  the  answer  says,  was  eidier 
paid  by  the  defendant  to  the  complainant,  or  allowed  and  satisfied 
to  him  in  the  settlement  and  division  of  the  partnership  busings 
and  property.  This  is  a  remarkable  answer.  Did  he  pay  the 
complainant  the  consideration  stated  in  these  bills  of  sale  1  If 
he  did,  he  certainly  knew  it,  and  would  have  said  so.  If  he  did 
not,  why  does  he  say  he  paid  him  or  satisfied  him  in  the  settle- 
ment 1  This  part  of  the  answer  betrays,  at  once,  a  consciousness 
of  the  wrong  done  the  complainant  and  an  insincerity  in  the  an- 
swer, and  apprizes  the  court  of  what  may  be  expected  to  be  found 
in  other  parts  of  it.  Now,  in  reference  to  these  vessels,  iite  an- 
swer, in  another  part  of  its  voluminous  statements,  (it  requires 
great  labor  to  reduce  it  to  simples,)  says  that,  after  the  dissolu- 
tion,  the  complainant  conveyed  and  delivered  into  his  possession^ 
or  agreed  that  he  should  take,  sundry  property,  to  wit. :  oae- 
ihird  of  the  schooner  Sun,  five-twelfths  of  the  schooner  J.  R- 
Rapelye,  and  one-twelfth  of  the  schooner  Uriah,  &c.  That  the 
said  parts  or  shaxes  of  vessels  Were  conveyed  M>  him  by  the 
complainant  by  bills  of  sale  under  his  hand  and  seal,  dated  July 
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4i  1833 ;  and  all  the  aforesaid  articles  of  personal  property,  aiid 
of  any  otber  property  whatever  of  the  partnership,  which  he 
took  iBto  his  possessioD,  he  so  took  under  an  express  agreement 
and  stipulation  with  the  complainant  for  that  purpose.  And  in 
another  part  of  the  answer  he  says,  that  at  the  time  of  the  dis- 
solution they  held,  as  tenants  in  common  in  equal  parts,  two- 
thirds  of  the  schooner  Sun,  ten- twelfths  of  the  schooner  J.  R. 
Rapelye,  and  that  each  owned  five-twelfths  of  the  Uriah  ;  and 
that  the  complainant  having,  by  said  biUs  of  sale,  conveyed  to 
him  one-third  of  the  schooner  Sun,  and  five-twelfths  of  the 
schooner  J.  R.  Rapelye,  the  complainant  ceased  to  have  any  in- 
terest therein  and  the  defendant  became  invested  with  all  the  in- 
terest in  said  vessels  which  had  belonged  to  him  and  the  com- 
plainant jointly,  and  was  therefore  entitled  to  use  the  same  as 
his  own ;  and  that,  the  complainant  having  conveyed  to  him,  by 
one  of  said  bills  of  sale,  one-twelfth  of  the  schooner  Uriah,  he 
became  the  owner  of  six-twelfths  thereof,  and  the  complainant 
remained  the  owner  of  four-twelfths  thereof. 

It  thus  appears  that  the  defendant  got,  by  bills  of  sale  from 
the  complainant,  all  his  share  of  the  schooner  Sun,  valued  at 
$1,000,  all  his  share  of  the  schooner  J.  R.  Rapelye,  valued  at 
$1,000,  and  one-twelfth  of  the  schooner  Uriah,  valued  at  $150, 
in  all  $2,150,  without  any  consideration  whatever ;  and  yet  the 
answer,  in  a  former  part  of  it,  has  said  that  he  paid  for  these 
shares,  or  allowed  and  satisfied  the  complainant  therefor  in  the 
settlement  and  division  of  the  partnership  business  and  property. 
He  seems  to  consider  that  because  the  complainant,  in  the  so- 
called  division,  got  a  small  part  of  his  own  half  of  other  prop- 
erty, that  is  to  be  considered  as  a  payment  or  settlement  for  the 
complainant's  interest  in  these  vessels. 

We  will  next  look  at  the  answer  in  reference  to  the  real  es- 
tate, in  view  of  the  testimony  of  John  H.  Doughty,  sworn  for 
the  defendant,  and  the  only  witness  as  to  what  passed  at  the  in- 
terview between  complainant  and  defendant  immediately  before 
the  work  of  drawing  the  deeds  was  commenced. 

John  says  that  one  morning  his  uncle  (the  complamant)  came 
over  to  his  father's  (the  defendant's)  house ;  it  was  the  morning 
of  July  2, 1838.    That  his  uncle  said  to  his  father :  ^'  Enoch,  I 
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am  tired  of  doing  basiness  this  way,  and  let  us  dissolve."  Fa- 
ther replied,  "  What  way  do  you  want  to  dissolye  ?"  Uncle 
said,  fis  near  as  witness  can  recollect,  ^^  You  take  and  make  me 
and  my  wife  a  deed  for  your  part  of  the  100  acres  where  I  lire 
and  your  part  of  the  Peggy  Leeds  place,  and  let  me  keep  my 
half  of  the  salt  meadow,  my  half  of  the  20  acres,  and  my  part 
of  Zack's  meadow,  and  I  will  make  you  a  deed  for  all  the  rest." 
Father  then  said  to  him,  as  near  as  witness  can  recollect,  ^'  when 
shall  we  get  the  papers  drawn  ?"  Uncle  said  to  him,  ^^  Have  it 
done  right  away."  Witness  thinks  his  father  asked  his  uncle 
who  he  would  have  to  draw  them.  Thinks  his  uncle  replied, 
^^  You  can  set  John  to  draw  them."  As  near  as  witness  recol- 
lects they  then  talked  over  about  the  teams  and  other  property, 
debts  and  the  like.  They  agreed  that  they  should  draw  the  ar- 
ticles of  agreement  for  the  balance  of  the  property.  The  wit- 
ness says  he  set  about  drawing  the  deeds  for  the  lands  right 
away,  beginning  with  the  deed  from  his  uncle  to  his  father. 

This  is  the  only  thing  in  the  nature  of  a  proposal  from  the 
complainant  that  we  have  in  proof  in  the  case ;  and,  looking  at 
the  nature  of  the  proposal  and  at  the  answers  given  by  the  de- 
fendant, it  strikes  me  as  very  extraordinary,  and  would,  of  it- 
self, very  naturally  suggest  to  any  person  acquainted  with  the 
amount  and  variety  of  property  they  held  together  an  inquiry 
into  the  state  of  mind  of  the  person  who  made  it.  It  may  be 
remarked,  in  passing,  before  proceeding  to  an  examination  of  the 
answer  as  to  the  real  estate,  that,  in  this  conversation  detailed 
by  John,  nothing  is  said  about  the  vessels ;  and  yet  the  defendant 
took  from  the  complainant' bills  of  sale  for  his  shares  in  vessels 
estimated  at  $2,150,'  without  paying  one  dollar  of  consideration 
for  such  shares.  In  this  respect  he  seems  to  have  gone  to  the 
letter,  for  "all  the  rest."  But  we  proceed  with  the  state- 
ments of  the  answer  in  reference  to  the  real  estate. 

The  answer  says  that,  on  or  about  July  2,  1833,  the  com- 
plainant made  to  the  defendant  a  distinct  proposition  for  such 
dissolution  and  division,  and  the  same  was  considered  and  de- 
bated between  them ;  and  at  length  the  terms  proposed  by  the 
complainant  were,  without  much  if  any  alteration  or  modifica- 
tion, agreed  upon  between  them.    What  was  the  proposition 
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made  by  the  complainant  1  Why  not  state  it  ?  Was  it  the  pro- 
position testified  to  by  John  ?  That  is  the  only  proposition  in 
proof. 

The  answer  proceeds  to  say,  that  it  was  then,  that  is,  at  or 
about  July  2, 1833,  agreed  between  them,  that  a  part  of  the  real 
estate  should  be  taken  by  the  complainant  and  a  part  by  the  de- 
fendant ;  that  certain  parcels  of  real  estate  should  not  be  di- 
vided, but  continue  to  be  held  by  them  as  tenants  in  common  ; 
that  the  defendant  should  convey  to  the  complainant 
all  the  defendant's  right  and  interest  in  the  real  estate 
80  to  be  taken  by  the  complainant,  and  the  complainant,  m  like 
maimer,  convey  to  the  defendant  all  the  complainant's  interest 
in  the  real  estate  to  be  taken  by  the  defendant ;  and  that  the 
consideration  to  be  expressed  in  each  deed  should  be  $2,000 ; 
that  the  defendant  should  lease  and  convey  to  the  complainant 
the  right  to  cut  wood  and  timber  for  his  own  use  on  certain  lands 
in  the  answer  after  specified  ;  that  the  complainant  should  take, 
as  his  own  separate  property,  certain  personal  estate  in  the  an- 
swer after  mentioned ;  and  that  the  residue  of  the  joint  personal 
property  should  belong  to  the  defendant ;  that  this  defendant 
should  have  all  the  debts  coming  to  the  firm  on  book  accounts  or 
noteSs  fti^d  should  pay  all  the  debts  against  the  complainant  and 
defendant  in  Egg  Harbor  or  Galloway,  or  in  New  York  or  Phil- 
adelphia, which,  as  he  avers,  comprised  all  or  the  chief  part  of 
the  debts  of  the  firm. 

That,  in  pursuance  of  said  agreement  and  understanding,  he 
did,  on  the  4th  of  July,  1833,  by  deed  of  that  date,  convey  to 
the  complainant  all  this  defendant's  interest  in  certain  tracts  or 
parcels  of  land  belonging  to  the  firm,  which  were  the  same  tracts 
which  the  complainant  had  selected  and  chosen  for  that  purpose ; 
and  the  complainant,  in  pursuance  of  their  said  agreement  for 
dissolution  and  division  of  property,  did,  by  deed  of  that  date, 
convey  to  this  defendant  all  the  complainant's  right  in  certain 
tracts  of  land  and  real  estate  in  said  deeds  described ;  and  being 
the  tracts  particularly  set  forth  in  the  complainant's  bill. 

The  agreement  here  stated  as  having  been  made  between 
them  is,  that  certain  lands  (the  answer  does  not  say  what  lands) 
should  remain  undivided ;  that  by  an  interchange  of  deeds  each 
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Aouli  become  the  sole  and  separate  owner  of  certain  lands ; 
(the  answer  does  not  say  what  lands ;)  that  the  complunaat 
shoold  take  as  his  own  personal  property  certain  personal  estate^ 
snd  that  the  residue  of  the  joint  personal  estate  should  belong 
to  the  defendant ;  that  the  defendant  should  have  the  debts  due 
tlie  firm,  and  pay  the  debts  due  from  it,  as  aforesaid. 

Now,  taking  this  statement  only,  there  is,  from  its  uncertainty, 
nothing  apparent  on  the  face  of  it  that  is  unreasonable ;  but  tiie 
defect  of  the  defendant's  case  is  that  it  appears  that  no  sudi 
agreement  was  ever  carried  out.  The  deed  made  to  the  com- 
plainant is  of  the  defendant's  interest  in  one  tract  of  100  acres 
and  another  tract  of  60  or  70  acres ;  and  the  deed  from  the 
complainant  is  of  his  interest  in  all  the  other  lands  mentioned  in 
the  bill,  said  to  be  from  6,000  to  7,000  acres ;  and  the  defend- 
ant has  not  told  us  that  any  other  lands  remained  to  be  divided. 
Whatever  may  have  been  the  agreement  which  the  defendant 
sets  out  in  his  answer,  and  whenever  it  may  have  been  made, 
(the  word  abouty  as  to  time,  is  sometimes  used  in  a  wide  sensei 
and  something  like  this  agreement  may  have  been  talked  of  at 
some  time  prior  to  July  2, 1833,  when  the  complainant  may  have 
been  of  sound  mind,)  the  result  of  the  deeds  was  a  very  different 
state  of  things ;  and  how  the  defendant  should  have  ventured  to 
make  such  a  statement,  in  view  of  what  was  actaally  done,  it  is 
difficult  to  imagine. 

It  was  perceived,  no  doubt,  that  the  defendant's  statement  of 
the  mode  in  which  the  agreement  was  carried  out  would  be  im- 
perfect if  it  did  not  say  something  as  to  what  lands  the  defend- 
ant got ;  and  therefore,  after  stating  that  the  conveyance  to  him 
was  of  complainant's  interest  in  certain  lands,  he  adds,  being 
the  tracts  set  forth  in  the  bill.  Now  were  not  those  all  the  lands 
that  belonged  to  them  in  common?  Were  there  any  lands  re- 
maining to  be  held  in  common  between  them  1  The  answer  is 
silent  as  to  this ;  though  the  bill  calls  for  an  answer  showing  all 
the  real  estate.  The  necessary  conclusion  is  that  the  deed  to 
the  defendant  was  for  all  the  lands  except  what  complainant  got* 

Whatever  agreement  the  defendant  may  have  seen  proper  to 
state  in  his  answer,  it  is  evident  that  the  actual  result  of  the 
papers  procured  from  the  defendant  corresponds  more  nearly,  if 
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it  does  not  en  tirely,  with  die  propoBal  John  testifiefl  to  have  been 
made  by  the  compkinant  to  the  defendant  on  the  2d  of  Jnlj, 
1888. 

The  answer  then  goes  on  to  state  that,  in  further  carrying  out 
ilieir  said  i^^reement  for  dissolution  and  dirision,  the  complun- 
anl,  on  the  4th  of  July,  1883,  by  bills  of  sale,  conveyed  his  said 
interest  in  the  said  vessels  to  the  defendant.  * 

Let  ns  now  see  what  the  complainant  actually  got,  in  what  is 
called  the  division.  By  the  deed  from  the  defendant  to  him,  he 
got  the  one-half  of  a  tract  of  land  of  101  acres,  and  one-half  of 
what  is  called  the  P^gy  Leeds  tracts,  called  in  the  deed  74  1-4 
acres.  By  what  is  called  the  article  of  dissolution,  he  was  al- 
lowed 200  cords  of  pine  market  wood  on  Absecom  Landing,  two 
grey  horses  and  gearing,  a  two-horse  wagon,  a.chair  and  harness, 
and  the  old  sorrel  horse.  By  another  article,  called  in  the  an- 
swer a  further  agreement  for  the  division  of  property,  the  com- 
^ainMit  was  to  have  his  equal  half  of  all  the  carpenter's  tools, 
Teeeel  screws,  plows,  harrows,  shovels,  forks,  blocks,  &c.,  (it  is 
so  in  the  agreement,)  and  of  the  salt  they  had  on  hand,  and  of 
the  8to<^  of  store  goods,  and  the  iron  at  James  Smith's  and  at 
home ;  and  a  lease  of  the  cleared  land  on  the  south  side  of  the 
buH,  except  where  the  surveyor's  house  stands,  with  the  privi- 
lege of  cutting  market  wood  within  certain  boundaries,  for  five 
years,  or  as  long  as  he  may  want  it  himself,  or  his  wife  Sarah ; 
and  the  cedar  wood  for  his  own  use,  and  oak  timber  for  firewood, 
and  what  lumber  he  might  want  for  his  buildings,  that  was  aU 
ready  sawed.  This  is  the  whole  of  what,  by  all  the  papers,  the 
complainant  got,  in  what  is  called  the  division  of  property. 

As  to  all  the  articles  of  which  his  half  is  allowed  him,  he,  of 
course,  only  got  what  belonged  to  him ;  he  was  half  owner.  And 
his  getting  his  half  of  any  item  of  property  can  be  no  consider- 
ation or  reason  for  defendant's  getting  any  more  than  the  otiier 
half  of  the  same  item  of  property*  This  disposes  of  the  car- 
]>enter's  tools,  &c.,  &c.,  and  store  goods ;  each  was  to  have  his 
half  of  them*  Next,  the  complainant  was  to  have  200  cords  of 
pine  market  wood  on  the  landing.  Now  the  bill  charges  tiiat 
tbeve  were,  belonj^g  to  the  partnership,  1,000  cords  of  pme 

(laarket  wood  on  the  landing ;  and  the  answer  does  not  deny  it. 

# 
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The  oomplainant's  half,  then,  of  the  pine  wood  on  the  landing 
was  500  cords.  His  being  allowed  to  keep  200  of  his  own  500 
cords  can  be  no  consideration  for  his  conveying  away  the  other 
800  of  his  own  500  cords.  The  defendant  would  seem  to  think 
that  his  not  taking  all  the  defendant's  500  cords  was  a  good  rea* 
son  or  consideration  for  taking  300  cords  of  complainant's  pine 
wood ;  and  also,  by  the  same  rule,  I  suppose,  a  good  reason,  or 
consideration  for  taking  the  whole  of  the  complainant's  800 
cords  of  wood  in  the  woods  ready  to  be  made  into  charcoal,  and 
also  the  complainant's  750  bushels  of  charcoal ;  for  the  bill 
charges  that  the  partnership  had  1600  cords  of  wood  in  the 
woods  and  1500  bushels  of  charcoal ;  and  the  answer  does  not 
deny  it 

And  as  to  the  lumber  the  complainant  might  want  for  his 
buildings,  that  was  already  sawed,  allowed  him  by  one  of  the  ar- 
ticles, the  bill  charges  that  there  was  a  quantity  of  sawed  lum- 
ber at  the  mill ;  and  the  answer  does  not  deny  it.  Half  of  it,  of 
course,  belonged  to  the  complainant.  Whether  the  complain- 
ant's own  half  of  it  would  not  be  abundant  for  his  buildings  we 
haye  no  means  of  telling,  from  the  defect  of  the  answer  in  not 
telling  us  how  much  there  was.  As{to  the  live  stock,  it  is  clear, 
I  Ihink,  that  the  complainant  did  not  keep  his  half  of  that.  The 
defendant  got  6  mules,  with  gear,  4  horses,  8  heavy  wagons,  one 
light  wagon,  one  sulkey,  some  harness  with  the  horses,  and  a  set 
of  ox-chains.  These,  John  says,  were  the  principal  articles  of 
personal  property  his  father  took  possession  of.  I  think  this  is  a 
very  full  half  of  the  live  stock,  as  against  the  compladnant'0 
two  grey  horses  and  gearing,  a  two-horse  wagon,  a  chaif  and  har 
ness,  and  the  old  sorrel  horse. 

As  to  all  the  personal  property,  then,  which  the  defendant  got 
from  the  complainant,  including  the  shares  in  the  vessels,  he  did 
not  pay  one  dollar  of  consideration. 

As  to  the  lands,  the  defendant  admits  that  no  money  consider* 
ation  was  paid.  The  parties  lived  near  each  other,  each  living 
on  a  farm  of  about  equal  value,  as  it  would  seem  from  John's 
testimony.  If  the  agreement  spoken  of  in  the  answer  contem- 
plated that  each  should  become  the  separate  owner  of  the  htm 
he  lived  on,  and  that  the  residue  of  their  large  landed  estate 
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should  remain'imdiyided,  all  that  was  necessary  to  be  done  was, 
for  the  defendant  to  convey  to  the  complainant  the  defendant's 
interest  in  the  farm  the  complainant  lived  on,  and  for  the  com- 
plainant to  convey  to  the  defendant  the  complainant's  interest  in 
the  farm  the  defendant  lived  on.  And  I  am  disposed  to  think, 
firom  all  the  developments  in  the  case,  that  this  may  have  been, 
at  some  time,  talked  of.  Be  this  as  it  may,  putting  the  two 
farms  against  each  other,  as  equal  in  value,  we  have  the  defend^ 
ant's  conveyance  of  half  the  Peggy  Leeds  place,  of  74  acres,  u 
e.,  37  acres  of  land,  without  any  buildings  on  it,  and  what  is 
called  the  lease  and  cutting  privilege,  as  a  consideration  for  the 
compldnant's  half  of  6,000  or  7,000  acres  of  land,  i  e.,  3,000 
or  3,500  acres,  and  that,  as  part  of  a  transaction  by  which  the 
defendant  got,  without  any  consideration  whatever,  the  amount 
of  personal  property  above  stated,  besides  the  debts  due  the  firm 
over  and  above  the  debts  ixsfi  from  it,  of  which  the  defendant 
has  not  seen  proper  to  give  in  any  account ;  the  complainant's 
shares  in  the  vessels  being  admitted  to  have  been  estimated  at 
12,150,  and  the  complainant's  share  of  the  wood  alone,  1100 
cords,  amounting,  I  should  suppose,  to  at  least  $1,000  more. 

It  is  not  surprising  that  the  defendant  has  laid  before  us  such 
a  volume  of  answer  in  endeavoring  to  meet  a  state  of  things  like 
tfiis,  or  to  cover  it  up  with  words  and  carefully  chosen  language. 
He  has,  by  such  an  answer,  imposed  great  labor  on  all  who  have 
been  put  to  an  examination  of  it ;  (and  possibly  he  has  hoped 
that  it  might  escape  a  thorough  examination ;)  but  when  the  la- 
bor of  extracting  from  it  the  true  state  of  things  it  discloses  is 
performed,  it  reveals  a  case  of  most  extraordinary  character. 

It  would  require  more  time  than  I  have  to  devote  to  this  case 
to  go  through,  on  paper,  with  the  examination  it  might  be  profit- 
able to  make  of  this  answer ;  to  show,  further,  its  defects  in  its 
answers  to  the  charges  of  the  bill ;  the  insu£Sciency  of  its  de- 
nials ;  and  the  allegations  contained  in  it  which,  in  my  judg. 
ment,  have  been  disproved.  Suffice  it  to  say,  that  I  think  the 
term  which  one  of  the  counsel  for  the  defendant  ventured  to  ap- 
ply to  the  bill  (a  very  strong  one,)  is  much  more  applicable  to 
the  answer.  Indeed  I  have  not  been  able  to  perceive  its  appli- 
cability to  the  bill  at  all. 
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If  die  results  produced  bj  the  writio^si  signed  by  Ae  oom- 
plaiiuuit  corresponds  with  any  proposal  ever  made  by  hiskj  it  is 
not  with  what  the  answer  would  seem  lo  state  the  proposal  to  be^ 
but  what  John  H.  Donghty,  in  his  testimony^  states  the  propossl 
to  hare  been  on  the  morning  of  the  2d  of  July,  1883  ;  and  that 
proposal,  and  the  manner  in  whioh  it  was  met  by  the  defeiidanti 
goes  far,  of  itself,  to  show  the  truth  of  the  main  allegation  of 
the  bill,  that  the  complainant  was  not  then  of  sound  mind  and 
competent  for  the  transaction  of  business,  and  that  the  defend- 
ant was  fully  aware  of  this.  I  think  that,  independenUy  of  the 
testimony  in  the  cause,  one  could  hardly  read  John's  account  of 
what  passed  at  that  interview  without  inquiring  whether  the 
complainant  was  in  his  right  mind. 

The  answer  says  that  ^^  certain"  lands  were  to  be  taken  bj 
each  party,  leaving  the  rest  of  the  lands  to  remain  undivided  be- 
tween them ;  atkd  that  ^^  certain"  personal  property  was  to  be 
taken  by  the  complainant,  and  the  residue  of  the  personal  prop- 
erty by  the  defendant ;  and  that,  in  pursance  of  the  said  agree- 
ment, the  defendant's  interest  in  certain  lands  was  conveyed  to 
the  complainant,  and  the  complainant's  interest  in  certain  lancb 
was  conveyed  to  the  defendant,  being  the  lands  mentioned  in  the 
bill ;  and  that,  by  other  writings,  the  complainant  got  200  cords 
of  wood,  his  half  of  some  personal  property  specified,  two  grey 
horses,  &c.,  as  above,  and  the  defendant  got  all  the  rest  of  the 
personal  property  ;  the  complainant  also  getting  tiie  lease  and 
cutting  right  specified.  This  is  the  blind  shape  of  the  answer. 
It  is  not  the  answer  which  the  bill  required.  The  bill  required 
the  defendant  to  state  all  the  property,  real  and  personal,  that 
belonged  to  the  partnership ;  and  to  state  what  the  complainant 
got  and  what  the  defendant  got ;  and  to  state  what,  by  any  agree- 
ment set  up  in  the  answer,  the  complainant  was  to  get,  and  what 
the  defendant  was  to  get.  To  say  that  by  an  agreement  the 
complainant  was  to  have  certain  lands,  and  the  defendant  terUKm 
other  lands,  being  thei  lands  mentioned  in  the  bill,  without  saj* 
ing  whether  those  other  lands  got  by  the  defendant  were  all  tlie 
lands  except  what  complainant  got,  is  not  sufficient  under  saoh 
agreements  as  he  sets  up,  showing  that  certain  lands  were  to  re- 
main undivided. 
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The  reamn  of  tbe  pecnliar  shape  of  this  andwer  is  manifest. 
To  do  vfhmi  the  bill  plainly  requires,  state  all  the  property,  real 
and  personal,  which  belonged  to  the  parties  in  common,  say 
6,000  acres  of  land,  yessels  the  interest  of  the  complainant  in 
whieh  was  estimated  at  $2,150,  2,600  cords  of  wood,  each 
one's  half  therein  being  1,800  cords,  &c.,  (without  now  statmg 
die  oAer  personal  property ;)  then  to  say  that  in  pursuance  of 
an  agreement  that  certain  of  the  real  estate  should  be  divided, 
leaving  the  residue  of  the  real  estate  in  common,  and  that  com- 
plainant should  take  certain  personal  property,  and  the  defendant 
aQ  tbe  rest,  the  complainant's  own  half  of  a  small  part  of  the 
real  estate  was  conveyed  to  the  complainant,  and  he,  the  de- 
fendant, took  all  the  rest  of  the  land,  and  that,  of  the  said  wood, 
the  complainant  retained  200  of  his  own  1300  cords,  and  the  de- 
fendant took  all  the  rest,  and  took  also  the  interest  of  the  com- 
plainant in  the  vessels,  valued  at  $2,150,  and  that  the  complain- 
ant retained  his  half  of  certain  other  personal  property  ;  to 
make  tliis  statement  plainly  was  more  than  the  defendant's  cour- 
age was  equal  to.  And  yet  this  is  the  result  of  the  answer 
wh^i  its  involution  is  unraveled.  It  is  emphatically  a  most  ex- 
traordinary case ;  such  a  one  as  I  have  never  met  with  in  my  ex- 
perience or  reading ;  I  mean  the  case  developed  by  the  answer 
alone. 

The  only  satisfactory  solution  of  the  question  how  such  a  di- 
vision of  property  could  have  been  obtained  by  the  defendant 
and  submitted  to,  nay,  it  is  said,  proposed  by  the  complainant, 
is  to  be  found  in  the  testimony  as  to  the  condition  of  the  com- 
plainant, in  body  and  mind,  at  the  time  it  was  made. 

I  am  clearly  of  opinion,  that  the  testimony,  if  not,  of  itself 
sufficient,  (I  am  inclined  to  think  it  is,)  yet,  taken  in  connection 
with  the  unconscionable  character  of  the  so-called  division,  is 
entirely  sufficient  to  show  that  the  complainanant  was  incompe- 
tent for  the  transaction  of  business.  I  do  not  propose  to  enter 
upon  a  minute  examination  of  the  testimony. 

But,  it  is  not  necessary  for  me  to  say  that  the  complainant 
was  absolutely  non  compos  mentis,  to  entitle  him  to  relief  in 
each  a  caee  as  this.    He  was,  to  say  the  least,  by  long  intemper- 
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ance  and  severe  sickness,  producing  frequent  convulsions,  re- 
duced to  a  very  low  state  of  weakness  of  body  and  great  imbe- 
cility of  mind ;  the  defendant  was  his  elder  brother,  who  had 
long  been  a  partner  with  him  in  business,  and  therefore  in  a  re- 
lation to  exercise  great  influence  over  him ;  and  the  bargain  was 
such  as  no  honest  and  fair  man  would  think  of  proposing,  or 
ought  to  be  willing  to  accept.  In  this  case  it  is  said  it  was  pro- 
posed by  the  complainant.  If  it  was,  the  proposal  was,  in  itself, 
so  strong  evidence  of  imbecility  or  delusion  that  no  man  should 
have  accepted  it. 

Relief  in  equity  on  such  and  similar  grounds  has  been  granted 
in  numerous  cases ;  and  Courts  of  Equity  have  frequently  in- 
ferred fraud  from  circumstances  less  conclusive  than  the  facts  in 
this  case.  2  Harr.  §•  John.  422 ;  2  Harr.  502  ;  2  LUt.  118 ; 
1  Jlik.  890 ;  1  Munf.  557  ;  6  Harr.  §•  John.  435 ;  14  John. 
Rep.  527 ;  6  Yager^  75  ;   2  Rooty  216. 

The  defendant's  counsel,  pressed  with  this  view  of  the  case, 
argued  that  the  case  made  by  the  bill  was  a  case  of  total  insanity 
and  no  consideration  whatever,  and  not  a  case  of  imbecility  and 
inadequate  consideration ;  and  that  the  case  as  made  in  proof 
did  not  come  up  to  the  case  charged  in  the  bill;  and  tbat»if  it 
did  not,  the  court  could  not  relieve  on  the  ground  of  imbecility 
and  inadequate  consideration,  however  great  the  imbecility  or 
however  gross  the  inadequacy.  This  argument  cannot  prevail. 
The  bill  charges  that  the  complainant  was  deprived  of  his  right 
reason,  and  was  of  unsound  mind  and  totally  incapable  of  trans- 
acting any  business,  or  of  the  government  of  himself  and  nuA- 
agement  of  his  affairs.  I  have  intimated  before  that,  to  my 
mind,  the  proof  comes  up  to  this  charge.  But  if  it  does  not,  bat 
comes  up  to  the  state  of  mental  imbecility  I  have  before  stated, 
sufficient  under  the  circumstances  to  call  for  relief,  I  know  of  no 
rule  or  reason  why  relief  for  such  cause  should  not  be  granted 
under  such  a  charge  as  is  made  in  the  bill.  Relief  in  such  cases 
cannot  depend  on  the  question  whether  the  precise  degree  of  im- 
becility charged  in  the  bill  is  proved.  Imbecility  calling  for  re- 
lief under  the  circumstances  may  be  proved,  and  acted  upon  by 
the  court,  though  it  be  not  the  degree  of  imbecility  charged.  But 
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I  do  not  understand  the  charge  in  the  bill  to  be  a  charge  of  total 
insanity. 

As  to  consideration,  the  bill  states  that  the  complainant  and 
defendant  were  seized  of  certain  lands  and  possessed  of  certain 
personal  property  mentioned  in  the  bill ;  that  after  the  com- 
pliant recovered  from  his  affliction,  the  defendant,  to  his  sur- 
prise, informed  him  that  he  had,  on  the  4th  of  July,  1833, 
not  only  executed  a  bill  of  sale  of  all  his  right  to  the  said  per- 
sonal property,  but  also  a  deed  for  all  his  right  in  the  said  real 
estate ;  that  the  complainant  then  told  the  defendant,  if  such 
was  the  case,  the  defendant  well  knew  that  the  complainant  had 
received  no  consideration  therefor  and  that  both  were  fraudulent* 
And  the  bill  afterwards  states,  that  the  complainant  has  never 
received  any  consideration  money  from  the  defendant  for  the  said 
personal  property  or  the  said  real  estate. 

Now  it  is  admitted  by  the  defendant  that  not  one  dollar  of  the 
consideration  money  mentioned  in  the  deed  and  bills  of  sale  from 
the  complainant  to  the  defendant  was  ever  paid ;  and  I  have 
shown  that  as  to  the  personal  property  not  a  particle  of  any  con- 
sideration whatever,  money  or  other,  was  ever  paid  or  given.  But 
it  is  sud  there  was  some  consideration,  though  not  a  money  con- 
sideration, for  the  deed.  What  was  the  consideration  T  The 
compliunant  and  defendant  were  owners  in  common  of  numerous 
and  some  of  them  large  tracts  of  land.  Is  the  conveyance  by 
one,  of  his  interest  in  one  tract,  so  that  the  other  may  become  the 
sole  owner  of  that  tract,  a  consideration  for  anything  more  than 
a  conveyance  to  him  of  the  other's  interest  in  a  tract  of  equal 
value,  so  that  he  may  become  the  sole  owner  of  that?  Would  it 
be  a  consideration  on  which  the  conveyance  to  him  of  all  the 
lands  they  held  in  common,  however  extensive,  could  rest  ?  It 
is  different  from  the  ease  of  a  sale ;  it  is  a  division  to  the  extent 
of  each  taking  an  equal  portion  of  property ;  and  beyond  that  it 
is  as  if  the  rest  of  the  lands  remained  in  common  and  the  one 
gets  a  deed  for  the  other's  interest  in  those  remaining  lands  with- 
out any  consideration.  As  to  what  is  called  the  lease  and  cut « 
ting  privilege  on  a  small  portion  of  the  lands  held  in  common,  it 
is  only  retaining  a  small  part  of  his  own,  a  small  portion  of  the 
number  of  acres  his  own  half  would  give  him ;  and  it  is  no  more 
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a  coik8iderati<m  for  the  oonyeyance  of  the  residae  of  his  intavst 
than  the  omission  of  the  defendant  to  include  all  the  complain- 
ant's lands  in  the  deed  ir ould  have  been  a  consideration  for  the 
parts  included  in  the  deed.  The  complainant  was  allowed  tore- 
tain  a  small  interest  in  a  small  part  of  his  own  ;  and  this  is 
churned  to  be  a  consideration  for  all  his  interest  in  all  the  rest  of 
bis  own ;  or  in  other  words,  the  defendant's  not  takbg  all  that 
belonged  to  the  complainant  is  claimed  to  be  a  consideration  for 
what  he  did  take. 

But  I  see  nothing  in  the  case  which  should  induce  the  court  to 
refuse  relief  on  this  ground.  It  will  hardly  be  expected  that  the 
court,  in  such  a  case,  could  deny  relief  on  so  refined  a  position. 

Again,  it  was  contended  that  the  complainant  was  too  late  in 
his  application  for  relief ;  that  twelve  years  elapsed  before  he 
filed  his  bill.  It  might  be  a  sufficient  answer  to  this  to  say,  that 
the  defendant  sets  up  no  such  ground  of  defense  in  his  answer ; 
but  applies  himself  seriously  to  the  sustaining  of  the  transaction 
in  all  its  length  and  breadth.  But  another,  and  I  think  quite 
sufficient  answer,  is  furnished  by  the  pleadings  and  proofs  in  die 
case.  The  bill  states  that  notwith  standing  the  deed,  the  de- 
fendant and  complainant  continued  to  cut  upon  the  said  property, 
and  use  and  occupy  the  same  after  the  same  manner  as  had  been 
done  previous  to  June,  1833,  up  to  July,  1844.  That  in  or 
about  July,  1844,  the  defendant  ordered  the  sawyer  at  the  mill 
not  to  saw  any  logs  the  complainant  might  have  brought  to  the 
mill,  and  took  the  exclusive  possession  thereof  and  forbid  the 
complainant  and  his  workmen  from  cutting  upon  or  using  the 
aforementioned  premises. 

The  answer  says,  that  the  defendant,  at  difierent  times,  re- 
vested the  complainant  to  account  to  and  settle  with  him  for  va- 
rious matters  and  transactions  had  and  done  between  them  since 
ihe  dissolution,  but  the  defendant  (meaning  the  complainant)  has 
always  refused  to  do  so ;  and  that,  in  order  to  compel  >  settle- 
ment, the  defendant  was  at  length  compelled  to  bring  a  suit,  and 
did  so.  That  neither  the  complainant  nor  any  other  person  has 
cut  on  said  lands,  or  used  the  same,  unless  by  the  defendant's 
consent,  without  being  held  by  him  as  a  trespasser.  That  the 
complainant  has,  at  different  times,  eut  wood  on  said  lands,  but 
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only  bj  pefnuBSKA  of  this  defendant,  and  in  Bnch  manner  atod  at 
raefa  times  and  places  as  this  defendant  permitted,  or,  if  he  has 
out  iriihoat  sneh  permission,  it  has  only  been  as  a  trespasser. 
That  for  the  wood  and  timber  so  cut  he  has  always  expected  the 
oomplainant  would  pay  him,  and  that  the  complainant  never  al- 
leged that  he  had  a  right  to  such  land  as  part  owner  thereof,  un- 
til aboat  the  time  the  defendant  sued  him.  This  is  a  fair  speci- 
men <tf  the  answer  ihronghoat.  It  is  no  answer  to  the  charge, 
and  must  be  considered  an  admission  of  it.  Did  the  complain- 
ant CTor  ask  Us  permission  to  cut  7  Did  the  defendant  oyer  tell 
the  eomplwit  he  was  a  trespasser,  or  ever  forbid  his  catting  un- 
til juat  before  he  sued  the  complainant  ?  And  was  it  not  on 
being  then  forbidden  that  the  complainant  claimed  his  right,  as 
part  owner  of  the  land,  notwithstanding  the  deed  1 

So,  as  to  sawing  the  lumber  at  the  mill,  the  same  kind  of  at- 
tempt to  answer  the  charge  in  the  bill  is  made.    He  says  the 
oomplainant  has,  also,  since  the  dissolution,  had  considerable 
lumber  sawed  at  the  mill,  and  then  adds,  immediately,  and  has 
had  sundry  other  dealings  with  this  defendant  by  means  whereof 
he  has  become  largely  indebted  to  him,  and  has,  also,  dealt  con- 
siderably with  the  firm  of  £.  D.  &  Son,  at  their  store  and  in 
other  ways,  and  is  now  indebted  to  them  in  a  considerable  sum ; 
and  then  says  that,  the  complainant  haying  been  repeatedly  re- 
quested to  come  to  an  account  and  settlement  of  said  accounts, 
and  to  pay  what  was  in  arrear  and  due  them,  (without  saying 
when  requested,)  and  having  always  refused  so  to  do,  he  and  the 
said  firm  of  E.  D.  &  Son  were  at  length  compelled  to  resort  to 
compulsory  measures.    That  accordingly  he  directed  the  sawyer 
at  the  saw  mill  to  saw  no  more  lumber  for  the  complainant  with- 
out orders  from  him,  the  defendant,  and  forbid  the  complainant 
and  his  workmen  from  cutting  on  said  lands ;  and  he  and  the 
said  firm  of  £•  D.  &  Son  eadi  commenced  an  action  against  the 
eomplainaiitj  to  recover  from  him  the  sums  s<f  due  them,  and 
which  ke  always  n^Iected  and  refused  to  account  for  and  pay* 
Now  all  IfaiS)  instead  9£  being  a  denial,  shows,  substantially,  the 
tniih  of  Ae  charge  in  the  bill,  liliAt,  notmthstnndttil;  ike  deed  to 
tke  defendant,  the  complainant  contumed  to  cut  wood  on  the 
kiKbs  BientiMied  in  the  deed ;  to  haul  timber  to  the  mill  there- 
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from  to  be  sawed ;  and  to  get  his  groceries  and  goods  at  the  store. 
The  complaiiiant  seems  carefully  to  avoid  saying  when  it  iras 
that  he  forbid  his  cutting  &c.     The  bill  says  it  was  not  till  1844. 
The  answer  does  not  deny  this.     It  must  be  taken  as  true,  then, 
that  things  went  on  as  above  stated  until  1844.     And  such  a 
state  of  things  certainly  furnished  strong  grounds  for  a  brother 
to  expect  or  at  least  to  hope,  that  a  brother  did  not  intend  to  en- 
force, or  attempt  to  enforce  against  him,  writings  of  so  uncon- 
scionable a  character  as  those  which  had  been  procured  from  him 
in  his  imbecility,  when  away  from  his  family,  and  without  any 
knowledge  on  their  part  of  their  contents.     I  say  this  with  as- 
surance, notwithstanding  the  effort  in  the  answer  and  in  a  part 
of  the  testimony,  to  induce  a  belief  that  the  complainant's  wife 
was  made  acquainted  with  the  contents  of  the  papers.    As  to 
the  bills  of  sale,  there  can  be  no  pretence  that  the  wife  knew 
anything  about  them,  or  of  any  intention  to  have  such  papers  ex- 
ecuted.   They  were  not  drawn  till  after  the  complainant  andde- 
fendant  got  to  Doctor  Canfield's ;  and  it  does  not  appear  diat 
anything  was  said  to  her,  or  even  to  the  complainant,  about  such 
papers,  before  the  complainant  and  defendant  left  the  complain- 
ant's on  the  morning  of  the  day  on  which  the  papers  were  execu- 
ted.    And  as  to  the  deed  from  the  complainant  for  the  lands 
therein  specified  having  been  read  by  the  complainant's  wife,  or 
even  by  the  complainant  himself,  the  idea  is  utterly  inadmissible 
by  any  one  who  will  read  that  deed  and  the  testimony  as  to 
what  passed  at  the  complainant's  house,  on  the  morning  of  that 
4th  of  July,  and  as  to  the  time  between  the  defendant's  going 
there  and  the  complainant's  leaving  with  him. 

And,  besides  the  answer  to  the  charge  of  the  bill  as  to  the  rea- 
son of  the  delay,  we  have  the  testimony  of  witnesses,  at  least 
two,  who  testify  to  their  being  employed  in  cutting  under  the  di- 
rection of  the  complainant,  and  that  the  defendant  did  not  forbid 
them.  I  am  of  opinion  that  the  silence  of  the  defendant,  and 
his  acquiescence  in  the  course  pursued  by  the  complunant  is  a 
course  amounting  to  a  continual  affirmation  of  the  complainant's 
right  notwithstanding  the  deed,  and  to  a  continual  reproach  oa 
the  defendant  and  expression  of  a  belief  that  he  would  not  at- 
tempt to  enforce  the  deed ;  and  form,  if  not  a  justificati(»i  for  the 
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eomplamimt's  delay,  yet  an  excuse  in  view  of  which  the  court  * 
cannot,  in  a  case  like  this,  refuse  its  aid.  1  Story^  sec.  629. 
The  time  within  which  a  fraudulent  transaction  may  be  asked  to 
be  set  aside  depends  on  circumstances  and  the  sound  discretion 
of  the  court.  Whitens  Eq.  Ca.  144,  5.  Indeed,  a  distinguished 
Chancellor,  in  2  Eden^s  Rep.  280,  said,  that  delay  would  never 
purge  a  fraud  while  he  sat  in  the  court ;  that  every  day  added  to 
the  injustice  and  multiplied  the  oppression. 

But  in  this  case  the  lapse  of  time  is  entirely  too  short  to  de- 
feat the  complainant  on  the  ground  of  delay.  No  case  can  be 
found  in  which  such  a  lapse  of  time  in  such  a  case  was  held  to 
be  a  bar. 

And  I  think  the  circumstances,  above  mentioned,  accounting 
fi>r  the  delay,  in  connection  with  the  fact  that  the  defendant  has 
not  in  his  answer  asked  any  protection  on  account  of  delay,  are 
sufficient  to  induce  the  court  not  to  interpose  the  objection  of  de- 
lay firom  any,  considerations  of  policy,  even  in  refer^ce  to  the 
bills  of  sale  for  the  personal  property.  It  was  all  one  connected 
transaction ;  and  I  think  it  should  be  wholly  declared  fraudulent 
and  void.  i 

But  I  am  unwilling  to  consider  the  partnership  as  subsisting  in 
reference  to  the  personal  property.  It  will  be  held  to  have  been 
dissolved  on  the  4th  of  July,  1833. 

The  defendant  will  be  directed  to  account  for  half  the  rents 
and  profits  of  the  lands,  other  than  the  respective  farms  on  which 
the  parties  reside,  and  for  half  the  proceeds  of  the  wood  and 
timber  taken  therefrom ;  and  for  the  value  of  the  complainant's 
share  of  the  vessels ;  and  for  the  complainant's  half  of  the  other 
persona]  property  to  an  extent  sufficient  to  make  up,  with  what 
he  got^  the  half  of  it. 

Order  accordingly. 
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The  Hamburgh  Manufacturing  Company  and  others  v.  Jos* 
E.  Edsall,  Elias  L^Hommedieu  and  othen. 

li'lntd  t>«ta  detdtmiwd  ttM,  by  aa  it^ement  betwieen  ere^Unn  of  n  ineofponkA 
.  AMorafaotoriiig  oompany  Md  the  oomptay,  a  mattHllMstiirlbg^  MtaUlsbmiBt  wm  held 
by  A.,  in  tniat,  first,  for  the  payment  of  the  creditorfly  and  then  for  the  oonpioy. 
fhe  property  was  occupied  by  B.,  in  its  appropriate  use,  in  connection  with,  or  with 
the  ootfSeAt  of  A. ;  and  an  order  bad  been  made  In  a  cause  in  which  the  comitiay 
uta  oomplalnant,  and  A.  and  B.  were  defendants,  directing  both  A.  and  B.  tosfr 
count  for  the  rents  and  profits,  for  the  purpose  of  ascertaining  whether  thsy  lui 
not  amounted  to  sufficient  to  pay  the  debts ;  and  the  account  had  not  yet  been  tar 
ken.  B/s  ability  to  respond  was  admitted ;  and  the  property  was  of  a  nature  to  be 
injured  if  not  used.  In  this  state  of  things,  the  company  applied  for  a  receiver  i» 
take  charge  of  the  property.    The  motion  was  denied. 

A  denial  that  property  is  held  in  trust  does  not  make  the  appointment  of  a  receirer 
necessary  on  the  establishment  of  a  trust. 

Where  there  is  no  ground  for  apprehension  of  loss  by  permitting  the  property  to  re- 
main, in  its  appropriate  use,  in  the  occupancy  of  him  whe  has  the  use  of  i^  ttod  his 
ability  to  respond  for  its  use  is  admitted,  and  he  is  one  of  the  persons  who  hare 
been  ordered,  in  the  cause,  to  account  before  a  Master  for  the  rents  and  profits  thit 
may  haTc  been  receired,  a  receirer  will  not  be  appointed  to  take  charge  of  ibe 
property* 

The  decision  of  the  main  points  in  this  case  by  the  Court  of 
Chancery  is  reported  ant^,  vol.  1,  p.  249  ;  and  the  decision  by 
the  Court  of  Errors  and  Appeals  is  reported  ante,  vol.  1,  p.  658. 
The  last  mentioned  decision  was  made  in  July,  1848. 

A  motion  was  made  on  the  3d  of  November,  1848,  in  behalf  of 
the  Hamburgh  Company  or  some  person  or  persons  interested  in 
that  company  as  stockholders,  for  the  appointment  of  a  receiver ; 


Ae  WD  hatfang  prayed  for  a  reenter,  and  iSstt  ^oiurt  hsvixt^  nd 
7et  app<Hiited  tme. 

B.  WUHamson  and  TF.  Penningtan  in  import  of  the  motioii. 

D.  Hainei,  R.  HamUttm  B,nd  S.  O.  PottSj  oontra.  They  cited 
1  Greenes  Ch.  179 ;  10  Law  Ub.  106 ;  2  Story^s  jBj.  Jar.,  Beer. 
884 ;  Edw.  m  Beeewers,  20,  21. 

Toe  ORAFCELLOtK.  By  an  article  of  agreement  made  by 
eeme  of  tiie  creditors  of  the  Hamburgh  Mannfactnring  Company, 
among  them,  they  covenanted  and  agreed  mith  each  oilier  to 
imite  wilh  each  other  in  the  pnrdiase  of  the  properly  of  the 
Hamburg  Company,  then  advertised  to  be  sold  at  Sheriff's  sale, 
and  dso  of  the  mine  farm  <^  the  Clinton  Manufacturing  Com- 
pany, then  also  advertised  to  be  sold  at  Sheriff's  sale;  (having 
recited  in  the  said  agreement  that  they  if  ere  in  danger  of  losing 
their  claims  against  the  Hamburgh  Company  if  the  Hamburgh 
property  sold  for  less  than  $17,Q00 ;)  and  constituted  L'Homme- 
dieu,  who  was  one  of  the  said  *  agreeing  creditors  of  the  Ham- 
burgh Manufacturing  Company,  their  agent  and  trustee  to  pur- 
chase the  said  properties  for  their  use  ;  and  authorized  their  said 
trustee  to  raise,  by  bond  and  mortgage  on  the  property,  suffi- 
cient money,  &c. ;  and  authorized  and  directed  the  said  trustee 
to  lease  the  said  premises,  and  to  agree  with  the  lessee,  if  he  de- 
sires it,  to  sell  to  him  the  said  premises  upon  his  securing  to  the 
said  trustee  the  cost  of  the  premises,  including  their  respective 
claims,  with  interest ;  and  to  make  a  deed  of  release  to  him  in 
full.  The  sales  were  made,  and  the  Sher^  gave  absolute  deeds 
to  L'Hommedieu. 

Upon  the  testimony  in  the  cause,  the  Court  of  Chancery  held, 
that  it  appeared  that  Edward  W.  Pratt,  who  had  been  a  large 
stockholder  in  both  these  separate  Coyipanies,  but  who  had  taken 
the  benefit  of  the  insolvent  law,  and  had,  in  pursuance  of  the 
provisions  of  that  law,  made  an  assignment  of  all  his  estate  to 
his  assignees  in  insolvency,  was,  by  a  side  agreement  between 
the  said  agreeing  creditors  of  the  Hamburgh  Company  and  him- 
self,  V>  ^  the  lessee  under  the  said  agreement,  and  the  person  to 
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whom  both  properties  were  to  be  conveyed  by  the  said  trustee, 
on  his  paying  the  claims  of  the  said  agreeing  Hambnrgh  credit- 
ors ;  and  that,  by  reason  of  means  used,  in  connection  with  this 
agreement,  which  prevented  competition  and  produced  a  sacrifice 
of  the  property  of  both  companies,  the  sales  were  void ;  and 
that,  consequently,  as  respected  the  Hamburgh  property,  a  trust 
resulted  in  favor  of  the  Hamburgh  Company  and  its  creditors 
generally ;  and  that,  as  respected  the  property  of  the  Clintcm 
Company,  it  remained  the  property  of  the  Clinton  Company,  and 
a  trust  resulted  in  their  favor;  but  that,  as  the  Clinton  Com- 
pany was  not  before  the  court,  nothing  could  be  done  in  this  suit 
in  the  way  of  relief  to  them  or  their  creditors. 

On  appeal  from  the  decree,  the  Court  of  Errors  and  Appeals 
decided,  that  the  Sheriff's  deeds,  for  both  properties,  to  L'Hom- 
medieu  were  good ;  but  ^%at  the  facts  and  circumstances  led  ir- 
resistibly to  the  conclusion,  that  the  sales  were  not  considered  by 
the  parties  as  absolute  and  beyond  redemption ;  but  that  Pratt, 
either  for  himself  or  the  Company,  had  a  reversionary  right ;" 
and  in  this  view  of  the  case  sustained  the  decree  for  an  account 
as  to  the  Hamburgh  Company's  property ;  which  was  a  decree 
against  L'Hommedieu,  who  took  the  deeds,  and  Edsall,  who  was 
one  of  the  said  agreeing  creditors  of  the  Hamburgh  Company, 
and  who  had  gone  into  possession  of  the  property  under,  or  in 
connection  with,  or  with  the  consent  of  L'Hommedieu — ^he,  Ed- 
sall, also  holding  a  mortgage  on  a  part  of  the  property.  And  as 
to  the  property  of  the  Clinton  Manufacturing  Company,  the 
Court  of  Errors  and  Appeals  decided,  that  L'Hommedieu  held 
that  in  trust  for  the  same  persons  for  whom  he  held  the  Ham- 
burgh Company's  property.  I  might  remark  here,  that  it  is  man- 
ifest that  the  sale  of  the  property  of  the  Clinton  Company  was 
intended,  by  the  said  agreement  among  a  portion  of  the  creditors 
of  the  Hamburgh  Company,  to  be  absolute,  and  to  divest  all  the 
title  of  the  Clinton  Company,  and  vest  it  in  L'Hommedieu  in 
trust  for  the  said  agreeing  8reditors  of  the  Hamburgh  Company. 
And  it  might  be  further  remarked  that,  if  the  deed  to  L'Hom- 
medieu for  the  property  of  the  Clinton  Company  be  valid,  it  is 
difficult  to  perceive  how  the  Hamburgh  Company  can  have  any 
reversionary  interest  in  the  property  of  the  Clinton  Company,  or 
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any  interest  at  all  in  it.  If  the  deed  to  L'Hommedien  for  the 
property  of  the  Clinton  Company  be  good,  it  would  seem  that  he 
would  hold  this  property  either  absolutely,  according  to  the  pur- 
port of  the  deed  to  him,  or,  if  in  trust,  in  trust  for  the  persons 
for  whom  he  agreed  to  hold  it  in  trust,  that  is  to  say,  that  por- 
tion of  the  creditors  of  the  Hamburgh  Company  who  entered  into 
ihe  said  agreement ;  and  not  for  the  Hamburgh  Company,  the 
complainants  in  the  case. 

As  to  both  properties  it  was  clear  to  my  mind  that  the  yery 
object  of  Pratt  and  the  agreeing  creditors  of  the  Hamburgh 
Company,  in  the  arrangement  they  made,  was  that  the  sales  of 
both  properties  should  be  absolute  as  against  both  Companies ; 
and  ihat  the  Clinton  property  should  go  into  the  hands  of  L'Hom- 
medien  to  aid  in  paying  the  claims  of  these  agreeing  creditors  of 
the  Hamburgh  Company,  which  they  despaired  of  getting  out  of 
the  Hamburgh  property ;  and  then,  on  Pratt's  paying  the  amount 
of  those  claims,  he,  individually,  and  not  the  Hamburgh  Com- 
pany, was  to  have  both  properties,  free  from  all  debts  except  the 
mortgages.  This  was  the  very  arrangement  which  put  an  end  to 
all  competition  and  caused  the  sacrifice  of  both  properties. 

It  was  clear  to  my  mind,  that  if  the  deeds  were  valid,  the  de- 
fendants were  right  in  saying,  that  L'Hommedieu  was  not  a  trus- 
tee for  the  Hamburgh  Company,  but  was  a  trustee  for  them,  the 
said  agreeing  creditors  of  the  Hamburgh  Company.  And,  in 
this  view,  the  only  ground  on  which  any  other  trust  could  be 
reached  was  by  decl|^g  the  deeds  void ;  thus  reaching  a  result- 
ing trust  in  favor  of  the  Hamburgh  Company  in  reference  to  the 
Hamburgh  property.  But  a  trust  could  not  result  to  the  Ham- 
burgh Company  in  the  Clinton  property  by  the  setting  aside  of 
the  deed  to  L'Hommedieu  for  that  property.  Whether  that  deed 
be  good  or  bad,  there  can  be  no  trust  in  L'Hommedieu  of  the 
Clinton  property  in  favor  of  the  Hamburgh  Company. 

If  the  case  stood  now  as  it  did  when  it  passed  from  my  hands 
before,  there  would  be  a  ground  for  the  appointment  of  a  Re- 
ceiver arising  from  the  constructive  fraud  by  which  the  property 
got  into  the  hands  of  L'Hommedieu.  But  by  the  view  taken  of 
the  case  by  the  Court  of  Errors  and  Appeals  that  ground  is 
taken  away.    The  deeds  have  been  declared  by  that  Court  to  be 
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good ;  and  L'Homnediea  ib  declared  to  be  a  trustee  of  bodi 
in^rties,  first,  for  die  said  agreeing  creditors  of  tbe  Hamburi^ 
Company,  or,  it  may  be,  for  all  the  creditors  of  the  Hamburg^ 
Cempaay,  the  language  of  the  deed  does  not  certainly  indieate 
which,  and,  after  the  debts  of  those  creditors  shall  be  paid  thein, 
for  the  Hamburgh  Company.  And,  on  the  case  being  remitted 
to  this  court,  an  order  was  made  directing  an  account,  in  ordo 
to  ascertain  whether  the  rents  and  profits  have  been  suffici^it  to 
pay  tiiose  debts,  and  how  nmch,  if  any,  of  the  rents  and  profits 
has  been  applied  for  that  purpose ;  and  this  matter  of  account  is 
BOW  in  the  hands  of  a  Master.  What  will  be  the  result  of  the 
account  is  entirely  uncertain ;  the  said  creditors  have  not  yet 
been  piud.  In  this  state  of  things,  the  Hamburgh  Company  aski 
that  the  property  may  be  taken  out  of  the  hands  of  the  trustee 
so  agreed  upon,  and  put  into  the  hands  of  a  Receiver,  a^dnst 
the  consent  of  the  said  creditors  by  whom,  with  Pratt's  consenti 
the  said  trustee  was  appointed ;  the  said  creditors  preferring 
that  the  said  trustee  be  continued  in  the  trust.  The  works  on 
the  property  (iron  works,)  are  now  in  operation,  conducted  by 
Edsall,  a  man  experienced  in  the  business,  and  of  unquestioned 
reQ)onsibility,  and  who,  also,  has  been  directed  to  account  before 
the  Master.  And  all  agree,  that  to  stop  the  works  and  permife 
them  to  stand  unemployed  would  be  ruinous  to  them.  And  a 
Reoetyer  is  not  asked  for  the  purpose  of  selling  the  property. 

The  principal  ground  on  which  the  appointment  of  a  Ree^^er 
was  pressed  was,  that  L'Hommedieu  ai^  Edsall  denied  tht 
trust.  It  is  true  they  denied  any  trust  in  favor  of  the  Hambutgh 
Company ;  and,  if  the  deeds  be  valid,  it  is  difficult,  as  I  bam 
before  said^  to  perceive  how  there  can  be  a  trust  in  favor  of  the 
Hamburgh  Company  as  to  either  of  the  properties,  and  much 
more  difficult  to  see  how  there  can  be  a  trust  in  favor  of  the 

« 

Hamburgh  Company  as  to  the  property  of  the  Clinton  Company ; 
but  they  admitted  the  trust  created  by  the  words  of  the  said 
agreement  among  the  said  agreeing  creditors. 

But  a  denial  of  a  trust  would  not,  of  itself,  make  the  appoint- 
ment <^  a  Receiver  necessary  on  the  establishment  of  the  trust. 
Wher^  Acre  is  no  ground  for  apprehension  of  loss  by  permitting 
the  property  to  renudn,  in  its  appropriate  use,  in  the  oeouiNUi^y 
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of  him  who  has  the  use  of  it,  and  his  ability  to  respond  for  its 
use  is  admitted,  and  he  is  one  of  the  persons  who  have  been  or- 
dered in  the  canse  to  aeconnt  before  a  Master  for  the  rents  and 
pio^  that  p^y  have  bee^  receiTed,  I  see  ^o  0od  eod  to  be  Att 
tained  by  the  appointm^t  of  a  B^^iim  for  the  purpose  of 
taUng  charge  of  the  property. 

The  motion  cannot  prevail. 

Motum  denied- 
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The  Newark  Aqueduct  Company  and  others  v.  Jambs  N» 

JoaALEMON  and  others. 

A.  hftTiog  oontneted  to  buj  a  lot  of  land  from  B. ,  and  there  being  judgments  agiinit 
A^  it  was  agreed  between  them  that  B.  should  make  the  deed  to  a  brother  of  A^ 
in  trust  for  an  infant  son  of  A.,  the  brother  and  son  haying  no  knowlegde  of  the 
iransaction  at  the  time^  and  that  the  deed  should  not  be  recorded  ;  and  that  when 
A.  should  settle  with  his  creditors,  B.  should  make  a  deed  to  A*  A.  paid  the  moo^ 
for  the  lot,  and  B^  afterwarda^  in  the  absence  of  A.  from  the  State,  made  the  deed 
to  the  brother  in  trust  Ac  and  had  it  recorded.  Subsequentl  j  C.  applied  to  A., 
who  was  in  possession  of  the  lot,  for  the  purchase  of  it,  and  A.  agreed  to  ae&lt, 
and  to  procure  a  deed  from  the  brother  to  0.  C.  requested  A.  to  show  him  the  title 
papers,  but  the  deed  to  the  brother  could  not  be  found,  or  was  not  produced.  C 
then  applied  to  the  Clerk  of  the  Conntj  for  a  certificate  of  the  title  as  it  appealed 
on  the  records ;  and  the  Clerk's  certificate^  bj  mistake,  gare  the  deed  finom*  B.  to 
the  brother  as  sn  absolute  deed,  unlimited  by  anj  trust;  whereupon  C.  took  a  deed 
from  the  brother  and  paid  the  purchase  monej.  C.  had  no  notice  of  the  trust,  other 
than  the  oonstruetiTe  notice  hy  the  record. 

JBU^  that  a's  title  wss  good. 

The  facts  stated  in  the  bill  were  admitted  in  the  answer ;  the 
infant  defendant  answering  by  James  N.  Joralemon^  his  gaar- 
dian.    They  are  shortly  as  follows : 

In  October,  1842,  James  N.  Joralemon  agreed  to  buy  of  Lucas 
Carter  a  lot  of  land  in  Newark ;  but  the  said  James  being  in 
embarrassed  circumstances,  it  was  agreed  between  them,  in  order 
that  the  lots  should  be  secure  from  the  liens  of  judgments  against 
James,  that  the  deeds  should  be  made  to  Samuel  L.  Joralemon, 
the  brother  of  the  said  James ;  and,  with  a  view  of  providing 
against  the  contingency  of  the  said  lot  descending  to  the  heirs  of 
said  Samuel  in  case  of  his  death,  it  was  agreed  that  the  deed  to 
Samuel  should  be  in  trust  for  Ihe  benefit  of  Lewis  Joralemon,  an 
infant  son  of  the  said  James.  Neither  Lewis  nor  Samuel  had 
any  knowledge  of  the  transaction  at  the  time ;  and  it  was  agreed 
that  the  deed  to  Samuel  should  not  be  put  on  record,  but  should 
be  held  by  Samuel  until  James  could  find  it  convenient  to  make 
a  settlement  with  his  creditors,  when  the  lot  was  to  be  conveyed 
by  Carter  to  James.  James  gave  Carter  his  note  for  the  consid- 
eration money,  $500 ;  which  he  afterwards  paid. 
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James,  after  making  the  arrangement,  went  to  New  Orleans  ; 
and  diirmg  his  absence  Carter  had  the  deed  drawn  and  executed, 
acknowledged  and  recorded.  The  deed  was  to  Samuel  L.  Joral- 
emon,  his  heirs  and  assigns,  in  trust  for  the  said  Lewis,  his  heirs 
and  assigns.  For  a  long  time  after  the  deed  was  givetl  it  re- 
mained in  James's  possession ;  the  said  Samuel  and  Lewis  still 
continuing  ignorant  that  any  such  conveyance  had  been  made. 

In  1843,  Hanford  Smith,  since  deceased,  applied  to  James  for 
the  purchase  of  all  the  real  estate  whereof  he  was  then  possessed 
in  Clay  street  and  on  the  Passaic  river,  in  Newark,  including  the 
lot  so  conveyed  to  the  said  Samuel ;  and  James  agreed  to  sell  the 
same  to  him ;  and  that  a  deed  should  be  given  therefor  by  the 
said  Samuel ;  and  accordingly,  at  the  request  of  James,  Samuel 
and  his  wife,  by  deed  dated  January  1, 1845,  in  consideration  of 

f y  paid  by  Smith  to  Samuel  for  the  benefit  of  the  said  James, 

conveyed  the  said  property  to  Smith,  his  heirs  and  assigns,  in 
fee  simple,  unlimited  by  any  trust,  with  full  covenants  of  war- 
ranty. 

Preparatory  to  the  purchase  by  Smith,  he  requested  the  said 
James  to  hand  him  the  deeds  showing  his  title  to  the  property 
about  to  be  conveyed ;  but  the  deed  for  the  said  lot  could  not  be 
found ;  whereupon  Smith  caused  the  records  of  the  county  of 
Essex  to  be  searched ;  and  a  regular  deduction  of  title  was  there- 
upon made  out  by  the  Clerk  of  said  County,  under  his  hand  and 
seal ;  in  which  the  deed  from  Carter  to  ^e  said  Samuel  L.  Jo- 
ralemoa  for  the  said  lot  was  noted  witiout  any  qualification 
whatever ;  but  appeared  therein  as  a  deed  in  fee  simple,  unlim- 
ited by  any  trust. 

Smith  afterwards  sold  the  said  property  to  the  complainants,. 
The  President  and  Directors  of  the  Newark  Aqueduct  Company, 
by  deed  dated  April  1,  1845 ;  and  in  April,  1846,  the  said 
Aqueduct  Company,  for  the  consideration  of  $1,000,  sold  to  the 
complainants  Stoudinger  and  Baldwin  a  part  of  the  said  lot. 

The  complainants,  before  their  respective  purchases,  consulted 
the  said  certificate  or  deduction  of  title  made  by  the  Clerk ;  and 
were  induced  to  take  a  deed  for  the  property  from  the  fact  that 
the  said  certificate  exhihibited  a  clear  and  satisfactory  title  to  the 
same  in  the  said  Samuel  at  the  time  they,  respectively,  pur- 
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chased ;  and  suiyKM^  that  «&  absplute  and  ucM^aaiUA  tUtle 
iras  couveyed  to  them  by  the  said  Samuel. 

F*  T.  Frdinghuffsm  for  the  complamanta. 

No  cottnBel  i^peared  for  the  defendantB. 

The  Chaitcsllob.  The  ooitfideratioin  money  havii^  1nm| 
paid  by  James  N.  Joralemon,  the  conveyance  to  Samuel,  is  tpifit 
for  the  infant  son  of  James,  was  voluntary ;  and  the  facts  aboif 
that  it  was  for  an  improper  purpose.  The  subseqaentpnrGhasqri 
Smith,  who  took  the  conveyance  from  Samuel,  was  a  bom  fiit 
pnrdiaser  without  actual  notice  of  the  trust;  and  the  oertifioite 
of  the  Clerk,  on  the  faith  of  whioh  he  purchased,  represeatod 
the  deed  to  Samuel  to  be  an  absolute  deed,  unlimited  by  naj 
trust.  Smith's  equity  is  superior  to  that  of  the  infiint.  Hib  ti» 
tie  will  be  established. 

Decree  accordingly. 
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Ezra  Parkhubst  v.  Josiah  F.  Muir. 

Ib  18M,  i^  being  the  owner  of  a  mill  Btte,  Bold  half  of  it  to  B.,  and  A.  and  B.  agreed 
to«eek  a  ftdoij  thereon,  and  to  cany  on  »mannfaetaring  buaitteM  in  partoenhip. 
Ko  written  artides  of  partnenhip  were  made;  nor  was  any  time  fixed  for  the  du* 
latidn  of  the  partnexahip.  A.  and  B.  mortgaged  the  property  to  caiae  money  topiit 
■p  the  building  required,  and  about  $8,000  remained  due  on  the  mortgage  at  the 
Itaieeftlie  filing  of  the  bfIL  B.  had  given  A.  a  mortgage  on  the  half  he  purehaeed, 
fbrHOOof  the  poichase  money;  all  which  remained  doe  at  the  filing  ofthebilL  la 
October,  1848,  B.  filed  a  bill,  charging  that  A.  excluded  him  firom  taking  any  part  in 
the  boirineaa;  and  refoaed  to  giro  him  any  information  aa  to  hfa  aalea  and  oolleo- 
tiokia;  end  hid  aeld  gooda  of  flie  partnerahip  in  hie  own  name^  and  applied  the  pro- 
eeediio  hie  ova  uae;  and  refueed  to  diaeolre  and  oome  to  a  aettlement ;  and  thiit 
on  a  juat  aettlement  a  oonaiderable  balance  would  be  due  him,  8. ;  and  pngred  % 
diaaolatioa  and  aooount,  and  a  ReoeiTer.  The  bill  did  not  charge  that  A.  was  un* 
able  to  req^ond. 

Theaaewer  denied  theezdoaion;  rtated  that,  in  March  preceding  the  filing  of  the 
biU,  thepartiea  had  a  aettlement,  by  whioh  the  oomplainant  acknowledged  hinuelf 
indebted  to  the  defendant  in  $609  92,  beyond  the  said  mortgage  debt  of  $400,  and 
gsre  his  note  therefor  to  the  defendant,  no  part  of  which  had  been  paid ;  and  that 
itwMtherw^Mm  agreed  by  oomplainant  that  defendant  ahould  ooUeot  from  the 
partneahip  bnaineaa  anffioient  to  pay  the  aaid  note ;  that  he,  aocordin^y,  after  aaid 
aettlement,  sold  gooda  of  the  partnership,  (atating  particularly  what  goods,)  and 
charged  himself  with  them  on  the  books  ef  the  partnership ;  and  that  the  oom- 
plaiaanfa  ahaie  of  the  net  proflta  of  the  partnerahip  ainoe  .aaid  aettlement  (giving 
the  nceipts  and  payments  of  the  partnerahip  ainoe  that  time)  was  not  anflicient  to 
pay  the  aaid  note;  and  denied  that  he  ever  refuaed  to  come  to  a  aettlement,  and 
atated  flist  he  baa  been  at  all  timea,  and  is  ready  to  account;  and  denied  any  deaign 
to  act  unflhirly. 

▲  notSon  for  a  Reoetrer  was  denied. 


On  the  18th  October,  1848,  Ezra  Parkhurst  exhibited  his  bill, 
statiiig,  that  in  or  about  May,  1839,  he  entered  into  an  agree- 
ment with  Joseph  F.  Muir  to  form  a  partnership  with  him  in  the 
business  of  carrying  on  a  saw  mill  and  manufacturing  paper,  in 
the  name  and  style  of  Parkhurst  &  Muir,  on  a  mill  site  on  the 
Passuo  river,  in  the  township  of  New  Providence,  which  at  that 
time  belonged  to  the  said  Muir ;  which  agreement  was  not  re- 
duced to  writing,  and  was  to  the  effect  following :  That  the  com- 
plainant should  purchase  half  of  the  said  mill  site  and  real  estate 
thereunto  appertaining,  from  the  said  Muir,  for  $2,250,  and  that 
the  complainant  and  said  Muir  should  each  furnish  half  of  the 
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capital  necessary  .to  build  a  paper  mill  on  the  said  premises  and 
carry  on  the  saw  mill  and  paper  making  business,  and  each  of 
them  to  share  equally  in  the  profits  and  loss  of  said  business ; 
and  that  each  of  them  should  own  the  half  of  the  said  mill  site 
and  real  estate,  and  each  be  at  half  the  costs  and  expense  of 
building  a  paper  mill  and  paaking  the  improvements  and  repairs 
necessary  to  carry  on  the  said  business  ;  and  no  time  was  agreed 
upbn  for  the  limitation  or  continuance  of  the  said  partnership. 

That  the  said  partnership  business  was  entered  upon,  and 
has  ever  since  continued  to  be  carried  on  by  the  complainant  and 
said  Muir,  under  and  in  pursuance  of  the  said  agreement,  ex- 
cept when  interrupted  by  Muir,  as  in  the  bill  after  stated ;  no 
other  agreement  having  been  made  between  them  in  relation  to 
the  said  partnership. 

That,  immediately  after  they  entered  into  the  said  partner- 
ship, the  complainant  paid  the  said  $2,250,  in  the  manner 
agreed  upon  between  them,  to  the^said  Muir,  and  they  erected  a 
paper  mill  on  the  said  premises,  and  put  the  necessary  machinay 
therein ;  and,  in  the  course  of  several  months  after  entering  into 
said  partnership,  they  commenced  manufacturing  paper  in  the 
said  mill,  and  ever  since  that  time  have  continued  to  cany  on 
the  said  business  together,  until  August  last ;  since  which  time 
Muir  has  prevented  the  complainant  from  participating  in  the 
said  business,  and  still  persists  in  excluding  the  complainant 
from  participating  in  the  transaction  of  the  said  partners^p  bu- 
siness, and  refuses  to  consult  with  the  complainant  in  relation 
thereto,  and  refuses  to  ^ve  the  complainant  any  information  of 
his  transactions  of  the  partnership  business  and  of  his  sales  of 
partnership  property  and  collection  of  partnership  debts.  That 
during  the  last  winter  he  was  very  much  dissatisfied  with  the 
manner  in  which  Muir  was  conducting  the  said  business,  and  so 
infomied  him. 

That  Muir  has  taken  the  books  of  account  and  of  the  business 
transactions  of  the  partnership  from  the  paper  mill,  where  they 
belonged  and  had  ever  been  kept,  and  carried  them  to  his  own 
house,  against  the  consent  and  remonstrance  of  the  complainant; 
and  refuses  to  bring  them  back  to  the  said  mill,  and  to  permit 
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die  complftiiiaiit  to  liave  access  to  the  same,  against  the  repeated 
request  of  the  complamant. 

That  Mnir  has  lately  sold  and  sent  away  from  the  mill,  on  his 
indiyidnal  acooont,  a  quantity  of  the  paper  made  at  the  said 
mill,  without  ike  consent  or  approbation  of  the  complainant,  and 
marked  the  same  with  his  own  name,  instead  of  the  name  of  the 
firm,  as  they  had  always  been  in  the  habit  of  doing ;  and  he 
marked  the  said  paper  with  his  own  name  because  he  had  sold  it 
for  his  indiyidual  benefit ;  but  without  the  knowledge  or  cons^t 
of  the  complainant. 

And  the  complainant  charges  that  Muir  has  recently  applied 
to  his  own  use  large  sums  of  money  from  the  receipts  and  profits 
of  the  said  business,  greatly  exceeding  the  proportion  thereof  to 
which  he  was  entitled,  and  refuses  to  account  to  the  complainant 
for  the  same.  And  the  complainant  believes  and  charges,  that 
if  Muir  is  permitted  to  remain  in  possession  of  said  mill,  and  to 
sell  the  partnership  property  and  collect  the  partnership  dues, 
the  complainant  will  be  deprived  of  his  share  and  interest  in  the 
partnership  property,  and  be  compelled  to  pay  the  partnership 
debts. 

That  Muir  declares  to  some  persons  that  he  has  dissolved  the 
said  partnership ;  and  at  other  times  declared  that  he  has  agreed 
with  the  complainant  to  carry  on  the  business  on  terms  by  which 
each  partner  is  to  use  the  mill  on  his  own  account  and  interest ; 
all  which  the  complainant  charges  to  be  untrue. 

That  Muir,  on  the  19th  September,  1848,  addressed  and  sent 
to  the  complamant  a  note  in  writing,  dated  that  day,  in  which  he 
proposes  to  the  complainant  to  keep  on  in  business  with  him  for 
one  year  longer,  and  on  the  12th  of  October,  1848,  addressed 
and  sent  to  the  complainant  a  note,  dated  that  day,  in  which  he 
alleges  that  he  is  not  in  partnership  with  the  complainant  in 
making  pasteboard,  and  that  he  never  intended  to  be ;  whereas 
the  complsdnant  charges,  that  they  have  been  in  partnership  in 
the  said  paper  mill  since  1889,  as  above  stated^  and  thatthe  part- 
nership has  never  been  dissolved ;  and  Muir  refuses  to  dissolve 
the  partnership  and  come  to  a  fair  and  just  settlement  with  the 
complainant  of  their  partnership  accounts. 

That  since  Muir  has  declared  that  the  partnership  was  dis- 


6iie  piwmra»  ^.  inn.  [mo. 

iolv^  ud  widuii  a  iBOHtli  pwit^  lie  kM  pttrekAsed  stock  m  bis 
Dim  name  and  mixed  it  witii  partnersliip  stodt  and  suiteiials  at 
tiie  bhU,  nhiah  he  is  new  manvfactnring  and  appropriatii^  tahis 
own  aoeDint,  against  the  consent  and  r^nonstranoe  ef  ilie  eom- 
pfannant ;  and  has  lately  bought,  <m  the  partnership  aoconnt, 
and  pot  in  the  mill,  mmecessaiy  and  nseless  raaohinery,  sgaiost 
Ae  oonseut  and  remonstmnoe  of  the  complainant. 

That  Mmr  has  boasted  that  he  kept  in  his  possession  the  said 
partnexehip  books,  and  Hiat  the  complainant  kiKms  nothing 
about  the  situation  of  their  business  affairs ;  and  the  eomplain- 
ant  beUeres,  firom  his  conduct,  that  it  is  his  intention,  if  posmble, 
to  G<Hnpel  the  complainant  to  sell  out  to  him  the  compkanant's 
interest  in  the  partnership  property  at  a  sacrifice,  and  throDgh 
fraudulent  means  and  by  concealing  from  the  complainant  the 
true  condition  of  their  partnership  aflbirs,  to  possess  himself  of 
all  the  partnership  property. 

The  complainant  charges,  that  on  a  true  settlement  of  sud  ac- 
counts it  would  appear  that  a  considerable  balance  is  due  him 
from  Muir  in  respect  of  said  partnership  dealings ;  but  never 
theless  Muir  is  collecting  the  partnership  debts  and  applying  the 
same  to  his  own  use ;  which  he  is  enabled  to  do  by  means  of  his 
possession  of  the  books  of  account  and  of  the  partnership  trans- 
actions ;  whereby  the  balance  due  from  him  will  be  increased,  to 
the  great  loss  and  injury  of  the  complainant.  , 

That  he  has  from  time  to  time,  by  himself  and  his  agents,  ap- 
plied to  Muir,  and  hath  requested  him  to  ccftne  to  a  fuU  and  fair 
account  in  respect  of  said  partnership  transactions,  and  to  agree 
to  a  dissolution  of  the  partnership.  But  that  he  refuses  to  agree 
to  an  amicable  and  mutual  dissolution  of  the  partnership  and  to 
come  to  a  foil  and  fair  settlement  of  said  accounts  Mid  to  pay 
the  oomplaiiiant  the  share  of  the  moneys  and  profits  due  the 
complainant  in  respect  of  the  said  partnership,  and  to  permit  the 
complainant  to  participate  in  the  said  partnership  transactaoas. 

The  complainant  diarges,  that  smce  March  last,  Mtur  has 
collected  from  $8,000  to  |6,000  of  the  partnership  debts,  asd 
has  appropriated  to  his  own  «se  more  than  $1,000  e^er  what  he 
was  entitled  to  for  his  share  of  the  same. 

That  within  a  nxmth  past  Muir  has  refuse  to  come  to  a  mu- 
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iiil  «ftd  ittdMffite  ^Kfl06hEiiM,  tkottgh  he  WIMS  teqiteerted  t6  do  bo 
hf  aH  iigellt  of  flie  eolbj^hihfimt  sent  to  him  fcr  l^at  ptiz{k>se ; 
9liA  Imm  ref\is6d  ^u^  eontivtMs  to  refine  to  petmxt  the  tomplain- 
Wt  tb  patftioiprte  WiA  him  in  Ae  potiseMio&  of  saifl  paper  mill^ 
idtfd  in  tile  tMtHMietieti  of  tiie  said  peErtnersfaip  bnedmss ;  a&d 
Mttbi  a  month  paet  has  declared  Aat  he  was  advised  to  tomtiie 
MifplikiMit  oitf  of  posseEMioii  of  said  mill,  and  that  he  intended 
to  do  so,  and  timt  he  did  iiot  mean  to  let  the  oomplainant  have 
nything  to  do  irith  t2ie  said  business. 

The  Ull  prays,  that  the  partaie^rship  may  be  dissolred,  and 
tttt  asL  aoeotbst  may  be  talten  of  the  partnership  dealix^s  and 
iMneaieliaas ;  and  Ihat  Mnir  may  be  decreed  to  pay  the  com- 
plaiAant  trfaat,  if  anything,  shall  be  fonnd  to  be  due  to  him,  the 
oemplatnaat  being  willing  and  offering  to  pay  Mnir  what,  if  any 
thiBgi  shall  be  found  due  to  him  from  the  complainant ;  and  that 
in  the  mean  time  Muir  may  be  injoined  from  collecting  any  of  ttie 
dues,  moneys,  rights  or  effects  of  the  partnership,  and  from  con- 
traeiiag  any  partnership  debts,  and  from  selling,  transferring,  or 
disposing  of  any  of  the  effects  of  die  partnership ;  and  that  a 
Receiver  may  be  appointed  for  the  benefit  of  the  creditors  of  the 
partnership  and  of  the  complainant  and  Muir ;  and  for  further 
relief. 

AffidaTits  were  annexed  to  the  bill. 

On  the  reading  of  the  bill,  an  injunction  was  allowed. 

On  the  3d  of  November,  1848,  a  motion  for  a  Receiver  was   * 
made,  upon  notice. 

The  answer  of  the  defendant  was  read  in  opposition. 

The  answer  admits  the  partnership  for  carrying  on  a  saw  mill 
and  making  pasteboard,  and  not  paper ;  though  -die  firm  after- 
wards entered  into  the  manufacture  of  paper ;  that  the  agree- 
ment forming  ike  partnership  was  not  in  writing,  and  was  to  the 
effect  stated  in  the  bill ;  and  that  no  time  was  agreed  upon  fcfr 
the  limitation  or  continuance  liiereof ;  and  that  said  partneilship 
Imsiness  was  entered  npon  as  dtated  in  the  bill. 

The  deftodant  delues  that  the  said  partnership  business  was  ih 
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anywise  interrupted  by  him ;  and  that  no  other  agreement  ezoept 
the  agreement  in  the  bill  mentioned  was  ever  entered  into  be- 
tween him  and  the  complainant  in  reference  to  the  partnership. 

He  says  that  the  $2,250  agreed  to  be  given  to  him  by  the 
complainant  for  the  half  of  said  mill  site  and  real  estate  was  se- 
cured to  be  paid  as  follows :  he  and  the  complainant,  on  or  about 
May  16, 1889,  gave  to  Jonathan  M.  Meeker  their  joint  bond  for 
the  payment  of  $8,700,  in  instalments,  with  interest  payable  an- 
nually ;  the  payment  of  which  bond  was  secured  hj  a  mortgage 
executed  by  him  and  the  complainant  and  his  wife  upon  the 
whole  of  said  real  estate  of  the  said  partnership  ;  and  the  sum 
of  $400  was  secured  to  be  paid  to  this  defendant  by  the  bond  of 
said  Parkhurst,  dated  May  16, 1839,  with  interest ;  the  payment 
of  which  last  mentioned  bond  was  secured  by  a  mortgage  execu- 
ted by  said  Parkhurst  and  wife  to  this  defendant  upon  sud  Park- 
hurst's  undivided  half  of  said  partnership  real  estate*  That  on 
the  said  bond  and  mortgage  given  to  Meeker  there  has  been  paid, 
out  of  the  funds  of  the  partnership,  all  the  interest  due  therecm 
up  to  May  1, 1848,  and  $1,300  of  principal ;  and  that  no  other 
payments  have  been  made  thereon.  That  on  the  said  bond  and 
mortgage  given  by  Parkhurst  to  this  defendant  no  money  has 
been  paid  for  principal  or  interest. 

He  admits  that  he  and  the  complainant  erected  upon  the 
premises  a  pasteboard  mill  and  put  the  necessary  machinery 
therein ;  and,  in  the  course  of  several  months  after  entering  into 
the  partnership,  he  and  the  complainant  commenced  manufactor- 
ing  pasteboard. 

That  the  complainant  did  not  comply  with  his  agreement  in  the 
bill  mentioned  to  pay  half  of  the  cost  of  putting  up  the  neces- 
sary improvements  on  said  premises ;  but  that,  on  the  contrary, 
this  defendant  paid  on  that  account  considerably  more  money 
than  the  complainant. 

He  says  that  on  or  about  August  16, 1848,  he  and  the  com- 
plainant  did  agree  to  make  sale  of  all  and  singular  the  said  mills 
belonging  to  the  partnership ;  and  that,  in  pursuance  of  said 
agreement,  and  with  the  concurrence  of  the  complainant,  the 
same  were,  with  all  and  singular  the  machinery  in  the  mills  and 
a  set  of  rollers  belonging  to  the  partnership  and  then  being  at 
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Newarky  at  the  shop  of  Hewes  &  Phillips,  machinists,  and  also 
all  the  material  or  unwrought  stock  and  tools  and  certain  other 
personal  property  then  belonging  to  the  partnership,  on  the  Slst 
of  AngiiBt,  1848,  struck  off  and  sold  at  public  vendife,  to  John 
J.  Henderson,  for  $8,500,  he  being  the  highest  bidder  therefor. 
That  the  complainant  was  present  at  said  sale,  took  part  therein, 
and  assisted  in  fixing  the  terms  or  conditions  theireof . 

,  That,  within  the  time  in  said  conditions  mentioned,  he  duly 
tendered  to  said  Henderson  a  deed  duly  executed  by  him,*  this 
defendant,  and  his  wife,  for  his  share  of  said  real  estate  and 
machinery  in  said  mill ;  and  that  Henderson  refused  to  receive 
the  same. 

He  says  he  is  informed  and  believes  that  the  complainant, 
about  the  time  of  said  sale  and  after  the  same  had  been  agreed 
upon  as  aforesaid,  stated  that  said  Henderson  would  own  the 
property  in  company  with  the  complainant.  And  he  has  also 
been  informed  and  believes  that  the  complainant  entered  into  an 
agreement  with  one  David  Burnet  to  lease  to  him,  Burnet,  after 
the  said  sale  should  have  taken  place,  the  saw  mill  in  the  bill 
mentioned.  And  the  defendant  says  he  is  advised  by  his  coun- 
sel and  submits,  that  by  the  said  sale  of  the  said  partnership 
property  and  effects  the  partnership  was  dissolved,  and  the  bu- 
siness thereof  at  an  end,  except  so  far  as  regarded  the  collection 
of  dues,  the  payment  of  debts,  the  sale  of  the  residue  of  the 
stock,  and  the  adjustment  of  the  accounts  of  this  defendant  and 
the  complainant  in  respecf  thereto,  or  the  winding  up  of  the  af- 
fairs of  the  partnership. 

He  denies  that  he  has  ever,  at  any  time,  in  any  way  prevented 
the  complainant  from  participating  in  the  partnership  business, 
or  ever  in  anywise  excluded  or  attempted  to  exclude  the  com- 
plainant from  participating  in  the  transaction  thereof,  or  refused 
to  consult  with  him  in  relation  to  the  partnership  business,  or  re- 
fused to  give  the  complainant  any  information  of  his,  this  defend- 
anVs,  transaction  of  the  partnership  business  or  of  his  sales  of 
the  partnership  property  and  collection  of  partnership  debts. 
But,  on  the  contrary,  he  says  he  has  at  all  times  during  the  con- 
tinuance of  the  partnership,  and  subsequently  to  the  dissolution 
thereof  as  aforesaid,  been  ready  and  willing  to  give  to  the  com- 

20 
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plainant  all  information  he  might  require  of  thiB  defendant  con- 
cerning Sftid  partnership  affairs,  and  to  give  the  oomplainant  a 
voice  in  all  the  partnership  transactions  and  a  fnll  and  equal 
participation  with  this  defendant  therein  to  all  intents  and  pur- 
poqeSy  and  to  communicate  to  the  complainant  any  information 
he  might  desire  concerning  the  partnership  affairs  and  husinefls, 
and  of  this  defendant's  conduct  therein  in  every  req[>ect»  And 
he  says  that  he  never,  except  hy  the  hill  of  complunt,  so  far  as 
he  can  now  recollect,  was  informed  by  the  comjflainant  that  the 
complainant  was,  or  at  any  time  had  been,  dissatisfied  with  the 
conduct  of  this  defendant  about  said  partnership  buameaa  and 
a&irs. 

He  denies  that  he  has  taken  the  books  of  account  and  of  the 
business  transactions  of  the  partnership  from  the  paper  mill, 
whore,  as  the  bill  alleges,  they  belonged,  to  his  own  house, 
against  the  consent  or  remonstrance  of  the  complainant ;  or  that 
he  refuses  to  bring  said  books  back  to  the  mill  and  to  permit  the 
complainant  to  have  access  to  them. 

He  says  that,  from  the  commencement  of  the  business  of  the 
partnership  to  about  December,  1842,  the  said  firm  had  but  one 
book  of  partnership  accounts  or  transactions ;  which  book  was, 
at  the  commencement  of  the  partnership,  kept  in  said  pasteboard 
mill ;  and,  there  being  no  office  in  said  mill,  was  then  and  for 
some  time  thereafter  kept  in  different  places  in  said  mill,  there 
being  no  fixed  place  for  keeping  it :  but  it  was  often  to  be  found 
lying  on  bales  of  stock  in  said  mill,  or  on  heaps  of  unwrought 
material  or  of  pasteboard.  That,  about  six  years  ago,  the  com- 
plainant, in  a  conversation  by  him  had-  with  this  defendant,  re- 
ferred to  the  loose  and  unsafe  manner  in  which  said  book  was 
kept  in  said  mill,  and  suggested  to  this  defendant  that,  lest  it 
should  accidentally  be  destroyed,  this  defendant  should  remove  it 
to  this  defendant's  dwelling  house,  about  200  yards  distant  from 
the  mill,  and  keep  it  there ;  and  this  defendant  did  so,  and  kept 
it  at  his  said  house  ever  since,  to  this  time,  except  when  it  hafl 
been  brought  forth  as  occasion  required. 

He  says  that,  about  December,  1842,  another  book  of  accounts 
and.partnership  transactions  was  commenced ;  and  after  that, 
another  book. was  commenced.;  and  that  said  three  books  are  all 
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the  books  of  account  of  the  finn.  That  ike  laet  two  books  have 
neY&r  been  kept  in  said  mill,  nor  in  any  other  place  except  this 
4efeiidiiat'B  dwelling  house ;  and  that  the  complainant  has  at  all 
times  had  free  access  thereto,  and  has  never,  in  anywise,  to  the 
knowledge  of  this  defendant,  been  prevented  from  examining  or 
nsi^  the  same ;  and  that  all  the  said  books  were  placed  in  this 
defendant's  dwelling  house  with  the  complainant's  full  ooncnr- 
raiee ;  smd  that  the  complainant  never  requested  this  defendant 
to  remove  or  suffer  said  books  to  be  removed  from  said  dwelling 
house  to  said  mill,  or  to  any  other  place,  to  be  there  kept,  instead 
of  at  this  defendant's  dwelling  house. 

He  says  that,  on  the  31st  of  March,  1846,  he  and  the  com- 
plummt  did  account  with  each  other  of  and  concerning,  their  said 
partnership  business  theretofore  transacted^  and  their  respective 
transactions  thereof  and  therein ;  and,  on  a  full,  careful  and  ac- 
curate examination  of  their  said  accounts  of  the  business  and 
transactions  of  the  partnership  from  the  commencement  thereof 
to  that  time,  the  same  were  adjusted  to  the  satisfaction  of  this 
defendant  and  the  complainant,  the  complainant  then  expressing 
his  entire  satisfaction  therewith,  the  complainant  was  found  in- 
debted to  this  def^dant  in  $609  92 ;  of  which  sum  $408  was 
due  this  defendant  for  moneys  advanced  beyond  his  share  for 
building  said  mill,  and  interest  thereon ;  and  the  residue  was  due 
this  defendant  from  the  complainant  on  account  of  this  defend- 
ant's share  of  the  profits  of  the  partnership  business  up  to  said 
March  31, 1848 ;  for  which  sum  of  $609  92  the  complainant 
then  gave  his  note  to  this  defendant,  of  that  date,  payable  one 
day  after  date ;  which  note  is  still  in  this  defendant's  possession, 
no  payment  either  of  principal  or  interest  having  been  made. 
And  the  complainant  then  gave  to  this  defendant,  in  a  book  kept 
by  this  defendant  of  moneys  recaved  and  paid  out  by  this  de- 
fendant on  account  of  the  partnership,  a  written  statement  under 
the  complainant's  hand  acknowledging  that  he  had  on  that  day 
settled  all  accounts  on  said  book  of  this  defendant  and  for  the 
building  of  the  mill,  and  that  he,  the  complainant,  then  found  a 
balance  due  this  defendant  of  $609  9^  for  which  he,  the  com- 
plainant, had  on  that  day  ^ven  his  note,  at  one  day  from  that 
date,  and  that  said  settlement  settled  for  all  charges  the  com- 
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plainant  then  had  against  this  defendant  and  said  firm  of  Park- 
hurst  &  Muir.  And  the  oomplainant  at  the  same  time,  in  the 
same  book,  gave  tiiis  defendant  another  written  statement  nnder 
his  hand  to  the  effect  that  all  the  accoiints  in  said  book  were  set- 
tled up  to  said  March  31, 1848,  by  the  complainant's  giving  said 
note  for  (609  92  to  this  defendant ;  and  also  another  statement 
in  writing,  immediately  following  the  last  mentioned  statement  in 
said  book,  in  the  words  and  figures  or  of  the  tenor  and  to  die  ef- 
fect following,  that  is  to  say :  also  all  accounts  up  to  this  date, 
March  31, 1848 ;  which  statement  was  signed  by  this  defendant 
and  the  complainant. 

The  defendant  further  says,  that  it  was  expressly  agreed  be- 
tween him  and  the  complainant,  on  the  said  31st  of  March,  1848, 
that  this  defendant  should  thereafter  take  from  the  partnership 
business  sufficient  moneys  to  pay  the  said  note  ;  and  that  he  has 
been  informed  and  believes  that  the  complainant  has,  since  sud 
settlement,  declared  that  this  defendant  must  take  his  pay  for 
the  said  note  out  of  the  said  partnership  property. 

He  says  that,  since  said  Aug.  31, 1848,  he  has  sent  away  and 
sold  on  his  individual  account  from  said  mill  the  following  goods 
of  the  property  of  the  partnership :  t,252  pounds  of  trunk  boards, 
which  were  sold  to  H.  N.  Peters,  of  Newark,  on  or  about  Sept. 
16, 1848,  on  a  credit  of  six  months,  at  $4  50  per  hundred 
pounds ;  2,807  pounds  of  hardware  paper,  worth  at  this  time 
$146,  sent  on  or  about  Sept.  29, 1848,  to  John  Campbell  &  Co., 
of  Newark,  to  be  sold  on  the  account  of  this  defendant ;  but 
whether  the  same  has  been, sold  or  not  this  defendant  does  not 
know ;  and  547  pounds  of  trunk  boards,  sold  on  or  about  Oct. 
6, 1848,  to  Cornelius  Walsh,  of  Newark,  on  this  defendant's  ac- 
count, for  $24  62 ;  and  that  besides  the  above  he  has  not  sold  or 
sent  away  to  be  sold  from  said  mill,  or  any  other  place,  any  of 
the  stock  or  goods  belonging  to  the  partnership. 

He  says  that  all  the  said  paper  and  pasteboard  so  sold  an^  Bemt 
away  to  be  sold  on  his  account  was  duly,  at  the  several  times  wh^ 
the  same  was  sold  or  sent  away  to  be  sold,  charged  by  him  against 
himself  in  the  partnership4>ooks,  at  the  full  prices  thereof ;  and  tiiat 
the  said  paper  sent  to  Campbell  &  Co.  to  be  sold  was  marked  with 
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the  letter  M. ;  and  said  pasteboard  was  not  marked  in  any  way 
to  designate  from  whom  it  came,  or  by  whom  it  was  sent. 

He  says  that,  believing  the  partnership  to  have  been  dissolved 
by  the  sale  of  said  partnership  real  estate  and  other  partnership 
property,  on  said  31st  of  Aug.  1848,  and  the  complainant  hav- 
ing expressly  agreed,  as  aforesaid,  with  this  defendant,  that  this 
defendant  should  pay  himself  the  amount  of  the  said  note  of 
$609  92  out  of  said  partnership  property,  this  defendant  sold 
and  sent  away  to  be  sold  the  said  paper  and  pasteboard  in  good 
faith,  and  intending  to  account  for  the  same  to  the  complainant 
in  the  final  adjustment  of  their  said  partnership  affairs. 

That,  unce  the  said  31st  of  March,  1848,  he  has  received  of 
the  moneys  belongmg  to  the  partnership  $3,825  37,  or  there- 
abonts^  uid  has  paid  out  on  account  of  said  partnership  $8,515 
66y  OT  thereabouts,  since  that  day,  leaving  $308  81,  or  there- 
abont,  excess  of  such  receipts  over  such  expenditures ;  a  just 
and  trae  account  of  which  said  receipts  is  annexed  to  this  an- 
swer, marked  Schedule  A. ;  and  a  just  and  true  account  of  said 
payments  is  also  annexed  to  this  his  answer,  marked  Schedule 
B.  That,  in  addition  to  said  moneys  mentioned  in  Schedule  A«, 
he  received  on  account  of  the  partnership  business,  on  or  about 
May  I63  1848,  of  the  firm  of  C.  &  H.  Lee,  their  due  bill  for 
$29  12 ;  on  the  15th  of  Aug.  1848,  of  the  firm  of  Leggett  & 
Brothers,  their  note  for  $250 ;  which  said  due  bill  and  note  are 
yet  unpaid  and  are  now  in  his  possession,  no  part  of  the  money 
dae  thereon  having  at  any  time  been  received  by  him. 

That  the  complainant's  share  of  the  net  profits  of  the  partner- 
ahip  business  which  have  accrued  since  March  31, 1848,  is  not 
sufficient  to  pay  the  amount  of  principal  and  interest  moneys  due 
this  defendant  on  said  note  of  $609  92. 

He  says  it  is  true  that,  since  said  3l6t  of  Aug.  1848,  he  has 
declared  that  the  partnership  has  been  dissolved ;  but  has  never 
so  declared  prior  to  that  time. 

He  denies  that  he  ever  said  he  had  agreed  with  the  complain- 
ant to  carry  on  said  partnership  business  on  terms  by  which  eack 
partner  was  to  use  the  mill  on  his  own  account  and  interest ;  but  he 
says  that  he  did,  since  said  3l8t  of  August,  state,  in  effect,  that 
he,  this  defendant,  was  going  to  run  said  mill  for  one  month,  and 
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and  suffer  the  complainant  to  ran  it  the  succeeding  month,  and 
so  on,  each  running  the  mill  on  his  own  account  erery  alternate 
month.  And  he  says  that,  shortly  after  he  commenced  to  use 
the  mill  on  his  own  account,  he  was  informed  that  the  complain- 
ant had  said,  in  effect,  that  such  an  arrangement,  wherehy  each 
partner  should  run  the  mill  on  his  own  account  every  alternate 
month,  was  well  enough,  except  that  this  defendant  should  have 
suffered  the  complainant  to  have  the  use  of  the  mill  for  the  first 
month,  and  that  the  arrangement  should  have  been  that  each 
partner  should  run  the  mill  on  his  own  account  every  alternate 
week. 

He  admits  that  he  addressed  two  letters  to  the  complainant ; 
and  that  in  the  letter  dated  Sept.  19,  1848,  he  may,  as  in  die 
bill  alleged,  have  proposed  to  the  complainant  to  continue  the 
partnership  for  still  another  year  ;  and  that  in  the  letter  dated 
Oct.  12, 1848,  he  may  have  made  the  allegations  in  the  bill  men- 
tioned ;  but  he  denies  that  he  intended  to  convey  in  said  last 
mentioned  letter  the  idea  that  this  defendant  had  never  been  in 
partnership  with  the  complainant,  or  any  similar  meaning. 

He  says  that  the  complainant  and  he  have  been  in  partnership 
in  said  business  since  1839,  and  until  Aug.  81, 1848,  when,  as 
he  is  advised  by  his  counsel  and  submits,  the  partnership  waB 
dissolved  by  the  sale  of  the  partnership  real  estate  and  property 
hereinbefore  mentioned  and  stated  to  have  been  made  on  that  day. 
That  no  appeal  has  ever  been  made  to  him  by  the  complainant,  or 
on  his  behalf  in  any  wise  since  said  31st  of  March,  1848,  for  any 
dissolution  of  the  said  partnership,  or  for  a  settlement  of  said 
partnership  accounts  ;  and  he  denies  that  he  has  ever  refused  in 
any  way  to  come  to  a  just  and  fair  settlement  with  the  complain- 
ant of  the  said  partnership  accounts ;  but,  on  the  contrary,  he 
says  that  he  has  ever  since  said  settlement  made  between  them 
on  said  3l8t  of  March,  1848,  been  ready  at  all  times  to  render 
an  account  of  such  portion  of  the  partnership  business  as  has 
been  under  his  management  and  control. 

He  says  that  after  the  refusal  of  said  Henderson  to  take  said 
deed  for  his  part  of  the  partnership  property  and  real  estate,  he 
continued  to  carry  on  business  in  said  mill  on  the  partnership  ac- 
count, with  the  sole  design  of  turning  to  the  best  advantage  of 
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the  partnership  the  unfinished  material  belonging  to  the  partner- 
ship and  then  being  in  the  mill.  But  finding,  about  the  4th  of 
Oct.,  1848,  that  the  design  of  working  up  the  said  material  was 
not  likely  to  prove  profitable  to  the  partnership,  on  account  of 
tlte  natare  of  said  stock  or  material,  the  same  being  very  hard 
and  not  easily  worked  by  the  engines  in  the  mill  except  when 
mixed  with  other  and  more  pliable  stock,  and  when  not  so  mixed 
tlie  same  required  Aree  times  as  much  work  to  convert  it  into 
pasteboard  as  when  mixed  with  other  stock  as  aforesaid ;  and 
not  being  willing  to  make  purchases  of  other  stock  on  the  part- 
nership account,  said  partnership  then  being,  as  he  conceived  and 
still  conceives,  dissolved,  he  purchased  stock  in  his  own  name, 
and  commenced  the  manufacturing  thereof  in  said  mill  on  his 
own  account,  as  he  is  advised  by  his  counsel  he  might  properly 
do  nnder  the  circumstances  of  the  case. 

That  since  the  4th  October,  1848,  he  has  used,  for  his  own 
account,  of  the  partnership  property,  280  pounds  of  trunk 
boards  that  had  been  spoiled  in  the  finishing,  worth  about  2 1-4 
cents  a  pound,  and  which  he  believed  could  never  be  sold  for  the 
purpose  for  which  they  were  made.  That  said  280  pounds  of 
trunk  boards  were  taken  by  him  the  day  before  the  injunction  itt 
this  case  was  served  on  him,  and  part  thereof  used  on  that  day 
and  part  on  the  day  of  such  service  and  prior  thereto.  That  he 
intended  to  charge  himsell  with  it  on  the  books  of  the  partner- 
ship when  he  should  have  used  it,  but  on  account  of  the  filing  of 
complainant's  bill  has  omitted  to  do  so.  That  on  the  said  4th 
'October,  1848,  there  remained  in  the  mill  twenty-one  hundred, 
one  quarter  and  fifteen  pounds  of  unwrought  material  hereinbe- 
fore mentioned ;  and  that  he  did  then  charge  himself  with  the 
same  on  the  books  of  the  partnership,  at  the  full  value  thereof, 
to  wit,  $48  11,  and  has  used  about  one-third  thereof.  That  he 
is  now^  and  has  at  all  times  since  taking  said  pasteboard  and 
stock  or  materials,  been  ready  to  account  to  the  complainant  for 
the  same. 

That,  besides  said  280  pounds  of  boards  and  said  unwrought 
material  so  taken  by  him,  he  has  in  no  wise  mixed  with  his  pri- 
vate stock,  or  used  on  his  own  account,  any  of  the  stock  or  ma- 
4exial  of  the  partnership.    And  that  the  complainant  has  never 
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at  any  time  expressed  dissent  to  such  use  of  said  280  pounds  of 
boards  and  said  stock  or  material,  or  either  of  them,  or  remon- 
strated in  any  way  with  him  on  acooont  of  snch  ose  thereof. 

That  he  lately  purchased  for  said  paper  mill  a  grind  stone,  of 
the  weight  of  682  pounds,  and  which  cost  $6  82 ;  that  he  paid 
for  the  same  with  his  own  private  funds ;  and  that,  after  it  was 
so  purchased  and  paid  for,  he,  believing  it  to  be  necessary  to  the 
mill,  and  that  it  would,  when  placed  therein,  be  for  the  equal 
benefit  of  himself  and  the  complainant  as  tenants  in  common  of 
the  mill,  charged  it  to  said  partnership  on  his  own  private  book 
of  receipts  and  expenditures  on  account  of  the  partnership.  And 
that,  except  said  grindstone,  he  has  lately  purchased  no  ma- 
ohinery  for  said  mill  except  one  roller,  bought  by  him  about  Oct. 
12, 1848,  in  his  own  name  and  on  his  own  account  and  credit 
That  he  has  lately  made  some  slight  and  very  necessary  repairs 
to  the  machinery  in  the  mill ;  and  that  the  expense  of  sach  re- 
pairs, with  the  cost  of  the  grindstone,  will  not  exceed  $15,  as  he 
verily  believes. 

That,  to  replace  a  piece  of  the  machine  banding  accidentally 
broken  in  the  mill,  he  did,  on  or  about  Oct.  7, 1848,  purchase 
another  piece  of  banding  on  the  account  of  the  said  Parkhurst  & 
Muir,  at  a  cost  of  $3  27,  which  he  has  charged  among  the  pay- 
ments in  said  Shedule  B.  And  that  he  is  ready  and  willing  to 
account  to  the  complainant  for  all  of  said  expenditures  bo  made 
by  him  on  account  of  said  repairs  to  said  machinery  and  for  said 
grindstone  and  banding.  And  the  complainant  has  never  in  any 
way  remonstrated  with  him  against  such  expenditure  for  repairs 
to  said  machinery  or  for  said  grindstone  or  banding ;  and  that 
the  complainant  has  never,  himself  or  by  hi^  agents,  spoken  to 
him  in  any  way  on  the  subject  thereof. 

He  denies  that  he  has  ever  in  any  way  boasted  that  he  kept 
said  books  of  said  partnership  in  his  possession  and  that  the 
complainant  knew  nothing  about  the  situation  of  the  affairs  of 
the  partnership.  He  says  he  has  never,  as  he  verily  believes, 
made  any  statement  to  the  effect  that  the  complainant  was  ignor- 
ant of  the  affairs  of  said  business,  whereby  this  defendant  had 
any  advantage  of  said  complainant. 

He  says  he  has  never  conceived  the  design  or  had  the  intentioB 
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of  oompelliBg  the  complainant  to  sell  oat  to  him  the  compliun- 
ant's  interest  in  said  partnership  property  at  a  sacrifice^  or 
through  jGraudulent  means  and  by  concealing  from  the  complain- 
ant the  true  and  exact  situation  of  the  partnership  affairs  to  pos- 
sess himself  of  all  of  said  partnership  property.  But  he  says 
ihat,  on  the  contrary,  he  has  at  all  times  been  ready  and  willing 
to  give  the  complainant  a  full  statement  of  his  acts  and  deeds  in 
and  aboat  said  partnership  business ;  and  he  has  kept  a  just, 
true  and  full  account  thereof  in  the  books  of  the  partnership  and 
said  book  of  said  defendant  kept  by  him  as  aforesaid  and  con- 
taiiung  an  account  of  his  expenditures  and  receipts  on  account  of 
said  partnership  business.  And  he  has  never  conceived  the  de- 
sign or  intended  in  any  way  to  act  unjustly  or  unfairly  towards 
the  complainant  in  or  about  said  partnershi]^  business  or  prop- 
erty. 

He  denies  that  upon  a  settlement  of  the  partnership  accounts 
it  would  appear  that  any  balance  whatever  is  due  from  him  to 
the  complainant  in  respect  of  said  partnership  dealings;  but 
says  he  verily  believes  that  on  a  just  and  true  account  of  said 
partnership  dealings  since  March  81, 1848,  when  the  said  part- 
nership accounts  were  settled  as  aforesaid,  it  would  appear  that 
he  has  not  received  from  the  partnership  business  sufficient,  over 
and  above  his  share  thereof,  to  pay  the  said  note  of  $609  92, 
given  by  the  complainant  to  him  as  aforesaid. 

He  says  that,  since  said  settlement  on  the  81st  of  March,  1848, 
the  complainant  has  collected  and  received,  in  cash,  diyers  sums 
of  money  belonging  to  the  partnership,  amounting  to  $145  or 
thereabouts ;  and  did  also,  as  he  is  informed  and  believes,  re- 
ceive, on  or  about  Oct.  4, 1848,  on  account  of  moneys  due  the 
partnership  from  the  firm  of  John  Campell  &  Co.,  the  note  of 
said  firm,  at  six  months,  for  $100  ;  and  this  defendant  verily  be- 
lieves, that  with  the  exception  of  $5  paid  by  complainant  to  one 
Isaac  Pryer,  the  complainant  has  applied  said  $145,  so  collected 
and  received  by  him,  to  his  own  individual  use  and  benefit ;  and 
this  defendant  is  ignorant  what  disposition  the  complainant  may 
have  made  of  the  said  note  of  $100  received  by  him  from  Camp- 
beU&Co. 

He  denies  that  he  has  at  any  time  in  anywise  prevented  or  en- 
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deavored  to  prevent  the  complainant  from  using  the  mill  or  occu- 
pying it  in  common  with  him,  otherwise  than  as  before  set  forth. 

He  says  it  may  be  true  that  he  has  said  he  was  working  Ihe 
mill  on  his  own  account  and  had  been  advised  that  he  had  a  right 
to  do  so  until  he  had  been  paid  the  amount  due  him  from  the 
complainant ;  yet  he  denies  that  he  has  ever,  according  to  the 
best  of  his  knowledge,  recollection  or  belief,  said  that  he  was 
working  the  mill  and  collecting  the  debts  of  the  partnersbip  to 
pay  the  amount  due  him  on  said  partnership  account  for  his  share 
thereof.  But  he  submits  that  under  the  said  agreement  nuide 
between  him  and  the  complainant  on  said  Slst  of  March,  184S, 
in  reference  to  said  promissory  note  of  $609  92,  and  under  the 
circumstances  herein  before  mentioned,  he  was  fully  at  liberty  to 
have  worked  said  mill  and  to  have  collected  said  debts,  for  the 
purpose  of  realizing  the  amount  of  said  note. 

That  it  may  be  true  that  he  has  said  that  he  had  been  advised 
to  turn  the  complainant  out  of  possession  of  said  mill ;  but  he 
denies  that  he  ever  said  he  intended  to  do  so  and  did  not  mean  to 
let  complainant  have  anything  to  do  with  said  business,  or  Ihat 
he  used  words  to  that  effect,  or  in  anywise  declarative  of  the  in- 
tention to  turn  complainant  out  of  said  mill  or  not  to  permit 
complainant  to  have  any  participation  in  said  partnership  busi- 
ness. 

He  denies  that  he  has  declared,  at  any  time  since  the  com- 
mencement of  the  partnership  up  to  this  time,  that  he  was  never 
in  partnership  with  the  complainant,  or  has  used  words  to  that 
effect  or  of  that  tenor  ;  and  he  says  he  has  no  recollection  of  ever 
having  said  that  he  had  dissolved  said  partnership ;  and  he  verily 
believes  he  has  never  said  so.  But  he  admits  that  since  sud 
31st  August,  1848,  he  may  have  said  that  they,  the  comphunant 
and  this  defendant,  had  dissolved  said  partnership,  or  used  words 
to  that  effect ;  this  defendant  having  reference  to  the  dissolution 
by  the  sale  of  said  partnership  property  and  real  estate. 

He  says  that,  sinco  March  31,  1848,  the  complainant  has 
spent  but  a  very  small  part  of  his  time  in  said  mill  and  about 
the  business  of  the  partnership ;  and  the  time  so  spent  by  com- 
plainant would  not  in  all,  as  this  defendant  believes,  amount  to 
more  than  40  days.     That,  since  said  31sfc  of  March,  1848,  al- 
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most  the  whole  burden  of  said  business  has  rested  on  this  de- 
fendant ;  as  well  the  superintending  of  the  mill  as  the  making 
sale  of  the  partnership  goods ;  and  that  he  has  given  to  said  bu- 
nness  his  whole  and  undivided  time  and  attention.  And  he  sub- 
mita  that  on  the  taking  of  the  accounts  of  the  partnership  busi- 
ness since  said  settlement  thereof  on  said  81st  of  March,  1848, 
he  is  entitled  to  receive  an  extra  allowance  in  consideration  of 
such  care,  time  and  attention  so  given  and  bestowed  by  him  since 
svd  settlement,  taken  in  connection  with  the  fact  that  the  com- 
plainant has  since  then  neglected  the  same  and  has  not  given  the 
tune  and  attention  thereto  which  he  ought  to  have  done. 

F.  B.  Chetwood  and  Wm.  Pennington  for  the  motion. 

T.  Runyon  and  ^.  Whitehead,  contra.    They  cited  3  Kent^s 
Cam.^  page  88,  and  sec.  328 ;  18  Ves.  280 ;  8  lb.  818. 

Th£  Chancellor.    I  see  no  ground  for  the  appointment  of 
Receiver  in  this  case. 
Motion  denied. 
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Thomas  W.  Haythorn  v.  Stephen  F.  Margerem. 

In  1814,  by  Agreement  under  seal,  A.  oontmcted  to  buy,  and  B.  to  sell  to  A.  a  tract  of 
land  ;  and  B.  bound  himself  to  gire  a  deed  to  A.  for  it  A:  paid  Ifae  porcbaie 
money,  and  went  into  poasenion,  and  occupied  it  until  1885,  when  he  moved  fitn 
the  rioinity ;  and,  aubaequently,  G.  took  poaaeaaicm  of  the  land.  Bild,  that  the 
fact  that  A.  had  not  obtained  a  deed  from  B.  waa  not  a  sufBcient  ground  fiir  apply- 
ing to  a  Court  of  Equity  to  giro  him  poaaeasion  as  against  an  intruder;  that  his 
remedy  was  by  ^ectment 

By  agreement  under  seal  B.  agreed  to  sell  to  A.  atraot  of  land  which,  the  agreeoMBt 
said,  B.  had  bought  of  C,  and  for  which  D.,  by  agreement  between  him  and  C^  wis 
to  make  a  deed  to  C. ;  and  B.  undertook  to  procure  and  make  title  to  A.  D.,  after- 
wards, made  a  deed  for  the  land  to  E.  A.  filed  a  bill  against  E.  alone,  praying  that 
his  title  might  be  established,  and  for  possession  and  an  account  of  rents  and  pro^ 
its.    JBeld,  that  the  representatiyes  of  D.,  who  was  dead,  were  neeeeasiy  paittes. 

A  party  in  possession  may  go  into  a  Court  of  Equity  under  proper  cirenmstaneis  to 
remoTe  a  cloud  from  his  title.  But,  it  seems,  that  a  party  out  of  poaseasioa  cannot, 
as  against  another  in  possession  and  claiming  title  under  a  deed,  obtain  a  decree  de- 
claring the  defendant's  title  roid,  and  putting  the  complainant  in 


On  the  26th  Noyember,  1814,  by  an  agreement  of  that  date, 
under  seal,  between  William  and  Robert  Colfax,  of  the  first 
part,  and  Thomas  W.  Haythom,  of  the  second  part,  the  Colfaxes 
agreed  to  sell  and  conyey  to  Haythom  the  middle  and  south  part 
of  the  farm  they  had  lately  bought  of  John  Seward,  sitoate  in 
Vernon  and  Hardiston  townships,  in  Sussex  county,  (describing 
it,)  supposed  to  contain  about  580  acres,  including  20  acres  near 
the  turnpike  house ;  for  which,  the  agreement  says,  Jos.  Sharp 
was  to  giye  a  deed  to  said  John  Seward,  by  agreement,  and 
which  agreement  the  Colfaxes  were,  by  the  agreement  between 
them  and  Haythom,  to  giye  oyer  to  Haythom ;  the  Colfaxes  to 
haye  the  farm  suryeyed  as  soon  as  conyenient,  and  to  make  to 
Haythom  a  good  warrantee  deed  for  the  same,  except  a  claim 
that  Samuel  S.  Seward  had  on  the  farm,  for  about  $4,000 ;  and 
also  for  the  said  20  acres ;  the  said  claim  of  Samuel  S.  Seward 
to  be  taken  out  of  the  purchase  money  for  the  farm.  And  Hay* 
thorn  agreed  to  pay  the  Colfaxes,  on  the  deliyery  of  the  deed, 
$16  60  per  acre,  $5,000  down,  and  the  residue  in  four  equal 
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animal  payments,  with  interest,  secured  by  bond  and  a  mortgage 
on  the  premises. 

In  1820,  Samuel  S.  Seward  obtained  a  decree  of  foreclosure 
on  his  mortgage,  and  for  a  sale  of  the  mortgaged  premises,  (the 
elaim  of  Samuel  S.  Seward,  spoken  of  in  the  agreement,  was  a 
mortgage.)  This  mortgage  did  not  cover  all  the  lands  agreed  to 
be  sold  by  the  Colfaxes  to  Haythom. 

On  the  11th  of  November,  1820,  the  mortgaged  lands  were 
sold  by  the  Sheriff  of  Sussex  under  the  said  decree  and  ^fi.fa. 
issued  thereon. 

In  the  September  term,  1820,  of  the  Supreme  Court,  the  State 
Bank  at  Newark  recovered  a  judgment  against  Haythom  as  in- 
dorser  for  the  Colfaxes,  for  $1,781  53  ;  and  at  the  same  term 
recovered  a  judgment  against  the  Colfaxes  for  the  same  debt. 
On  these  judgments  executions  were  issued  and  levied  on  the 
lands  agreed  to  be  sold  by  the  Colfaxes  to  Haythom  which  were 
not  included  in  the  mortgage  to  Samuel  S.  Seward,  consist- 
ing of  three  lots ;  one,  called  the  Butler  Seward  lot,  of  about 
39  acres ;  another,  a  lot  of  20  67-100,  lying  at  the  south  end  of 
the  farm ;  and  the  third,  a  lot  of  twenty  acres  near  the  turnpike 
house. 

On  the  3d  of  May,  1821,  the  Sheriff,  under  the  said  execu- 
tions, sold  these  three  lots.  Two  of  them  were  struck  off  to 
Nicholas  Ryerson ;  and  the  third  was  struck  off  to  the  Bank. 

The  Sheriff,  by  deed  dated  August  13,  1821,  acknowledged 
August  20, 1822,  stating  that  Nicholas  Ryerson,  for  and  in  be- 
half of  William  Smith,  did  then  and  there  bid  for  a  certain  lot, 
commonly  called  the  Butler  lot,  $136  ;  and  also  the  said  Nicho- 
las Ryerson,  for  the  use  of  the  said  William  Smith,  did  then  and 
there  bid  the  sum  of  $100  for  another  lot  of  land,  commonly 
called  the  turnpike  lot,  situate  on  each  side  of  the  turnpike,  as 
18  8npx>osed,  and  that  no  person  bid  more,  conveyed  the  said  lots 
to  William  Smith.  This  deed  was  made  on  the  sale  under  the 
execution  of  the  Bank  against  Haythom. 

And  the  Sheriff,  by  another  deed,  dated  August  13, 1821,  ac- 
knowledged August  20, 1822,  stating  that  Nicholas  Ryerson,  for 
and  in  behalf  of  William  Smith,  did  then  and  there  bid  for  a 
certain  lot  of  land  said  to  contain  24  acres,  commonly  known 
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by  the  name  of  the  Batler  lot,  the  sum  of  one  dollar,  and  the 
said  Nicholas  Ryerson,  for  the  use  of  said  T^illiam  Smith,  did 
also  then  and  there  bid  for  another  lot  said  to  contain  24  acres, 
being  known  by  the  name  of  the  turnpike  lot,  the  sum  cl  one 
dollar,  and  that  no  person  bid  more,  conveyed  the  said  lots  to 
Wm.  Smith.  This  deed  was  made  on  the  sale  under  the  execor 
tion  of  the  Bank  against  the  Colfazes. 

No  deed  was  ever  made  by  the  Sheriff  to  the  Bank  for  the  lat 
struck  off  to  the  Bank  at  this  sale. 

After  the  sale  of  the  mortgaged  lands,  Haythom  remained  in 
the  Mansion  House  on  the  farm. 

In  July,  1825,  Haythom  left  the  county  of  Sussex,  and  moved 
to  Paterson,  where  he  has  ever  since  resided. 

On  the  25th  of  October,  1842,  Haythom  filed  his  bill,  stating 
the  foregoing  facts ;  and  stating,  that  on  the  execution  of  the 
agreement  between  him  and  the  Colfaxes,  for  the  sale  by  them 
and  purchase  by  him  of  the  lands  mentioned  in  that  agreement, 
he  paid  a  large  part  of  the  purchase  money  to  the  Colfaxes,  and, 
in  pursuance  of  said  agreement,  entered  and  took  possession  of 
all  the  lands  therein  mentioned,  and  continued  in  possession, 
making  improvements,  and  making  payments,  until  about  1819, 
when  he  had  entirely  satisfied  the  Colfaxes  all  the  money  to  be 
paid  to  them ;  and  that  they  offered  him  a  deed  for  the  premises ; 
but  that,  because  they  had  not  procured  a  title  from  Sharp  for 
the  20  acre  lot  near  the  turnpike  house,  he  declined  taking  the 
deed  till  that  was  done ;  and  that  the  delivery  of  the  deed  from 
the  Colfaxes  to  him  was  for  this  cause  delayed  from  time  to  time, 
so  that  he  has  never  received  a  title  from  them.  That  he  made 
payments  from  time  to  time  on  the  mortgage  to  Samuel  S.  Sew- 
ard, until  1819,  when  S.  S.  Seward  filed  his  foreclosure  bill. 

He  says  that,  after  the  Sheriff's  sale  of  the  mortgaged  land 
to  Ryerson,  and  on  the  28th  of  November,  1820,  Ryerson,  at 
the  request  of  the  complainant,  Haythom,  and  by  an  arrange- 
ment  and  agreement  between  the  complainant  and  Smith,  for 
$800^  assigned  all  his  right  and  interest  in  his  bid  for  the  mort- 
gaged premises  to  Smith,  and  th^eby  directed  the  Sheriff  to 
convey  said  mortgaged  lands  to  Smith ;  and  that  the  Sheriff,  i& 
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pnrsnaiice  thereof,  on  the  29th  of  November,  1.820,  by  deed  of 
that  date,  coDveyed  the  said  mortgaged  lands  to  Smith. 

That  it  was  agreed  between  the  complainant  and  Smith,  that 
the  complainant  might  become  joint  owner  of  the  lands  so  con- 
Teyed  to  Smith  by  paying  half  the  purchase  money  ;  and  that 
they  would  carry  on  business  on  the  said  lands  together.  That, 
in  pursuance  thereof,  the  complainant  and  Smith  built  and  put 
in  operation  together,  on  said  mortgaged  premises,  a  forge  and 
saw  mill.  That  Smith  resided  in  New  York.  That  the  com- 
plainant had  the  possession  of  the  said  premises,  and  controlled 
and  managed  the  business  thereon.  That  he  remained  so  ^i  pos- 
session of  said  premises  until  July,  1825,  when,  he  and  Smith 
haying  had  difficulties  respecting  said  agreement  to  purchase  the 
said  lands  sold  tmder  the  mortgage,  and  respecting  the  business 
carried  on  by  them  on  the  same,  and  haying  submitted  those  dif« 
ficulties  to  arbitration,  the  complainant  gave  up  the  possession  of 
said  mortgaged  lands  to  Smith,  and  moved  to  Faterson. 

As  to  the  lots  not  included  in  the  mortgage,  he  states,  that  he 
remained  in  the  quiet  and  peaceable  possession  of  them  from  the 
tune  he  purchased  them,  with  the  mortgaged  property,  from  the 
Colfaxes,  until  he  moved  to  Faterson. 

He  states,  that  at  the  sale  of  these  lots  under  the  judgment  of 
the  Bank  against  him,  Mr.  Vanderpool  and  Mr.  Bolles  attended 
the  sales  as  agents  of  the  Bank,  and  that  Nicholas  Ryerson  at- 
tended there  as  his  agent  and  friend.  That  Ryerson  remonstra- 
ted ag^nst  the  sale  of  the  complainant's  lands,  insisting  it  was 
wrong  to  sell  the  complainant's  lands  while  the  Colfaxes  had 
lands  and  means  of  paying  the  claim.  That  it  was  then  agreed 
between  the  agents  of  the  Bank  and  the  complainant  that  the 
Sheriff  should  sell  the  complainant's  said  tracts  of  lands,  by 
Tirtue  of  sud  judgment  and  execution  against  him,  upon  the 
oondition  and  the  express  understanding  that  the  Sheriff  should 
delay  to  make  a  deed,  and  thi^  if  the  claim  of  the  Bank  was 
paid  and  satisfied  in  a  short  time,  by  the  Colfaxes  or  the  com- 
plainant, the  sale  was  to  be  void  and  of  no  effect.  That  the 
Sheriff  then,  in  pursuance  of  the  said  understanding  and  agrees 
maoity  put  up  the  said  lots  for  sale  by  yirtue  of  the  execution 
a^unst.the  complainant^  and  tiiat^  said  N.  Ryersofn,  at  1^  in- 
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Stance  and  as  the  friend  and  agent  of  the  complainant,  bid  in 
two  of  said  lots,  the  Batler  Seward  lot,  and  the  lot  at  the  south  end 
of  the  farm.  (The  deed  from  the  Sheriff  to  Smith,  above  stated, 
for  two  lots  conveys  the  Batler  lot  and  the  turnpike  lot.) 
•  That  at  the  same  time,  and  under  the  same  arrangement  and 
understanding,  by  virtue  of  the  execution  of  the  Bank  against 
the  Colfaxes,  the  Sheriff  sold  the  right  and  interest  of  the  Col- 
fazes,  if  any,  in  the  said  two  lots,  to  the  said  Ryerson,  for  the 
nominal  sum  of  $1  for  each  lot. 

That  on  the  sale  under  the  execution  against  the  complainant 
the  said  Vanderpool  bid  off  the  other  lot. 

That  afterwards,  in  June  then  next,  the  Colfaxes  and  the 
complainant  paid  the  entire  claim  of  the  Bank ;  it  being  paid 
mostly  by  the  surplus  money  arising  from  the  sale  of  said  mort- 
gaged premises,  the  amount  of  that  sale  being  more  than  the 
mortgage  debt. 

That  neither  Ryerson  or  Vanderpool  ever  paid  anything  on 
account  of  the  lots  so  bid  off  by  them,  respectively,  or  obtained 
any  deed,  or  directed  anky  deed  to  be  made  to  any  other  person. 

That  Smith,  learning  that  the  complainant's  said  lots  had  been 
sold  by  the  Sheriff,  applied  to  and  procured  from  the  Sheriff, 
without  the  knowledge  or  consent  of  Ryerson  or  the  complainant, 
deeds  for  the  said  two  lots  so  bid  off  by  Ryerson.  That  Smith 
represented  to  the  Sheriff,  as  the  complainant  is  informed  and 
believes,  that  Ryerson  bid  off  the  said  lots  for  him.  Smith,  and 
as  his  agent ;  and  that  Ryersson  was  willing,  and  had  directed 
him  to  obtain  deeds  for  the  said  lots  ;  and  that  the  Sheriff,  not 
knowing  that  the  claim  of  the  Bank  was  satisfied,  was  induced 
to  and  did  receive  the  amount  of  the  bids  from  Smith,  and  de- 
liver to  him  deeds  for  the  said  two  lots,  upon  the  condition  and 
understanding,  as  the  complainant  was  informed,  that  the  Sher- 
iff would  hold  the  money  therefor,  and  if  the  delivery  of  the 
deeds  to  Smith  should  prove  to  be  wrong,  they  should  be  returned 
and  the  money  refunded ;  and  that  the  money  remained  in  the 
hands  of  the  Sheriff  until  and  at  the  time  of  his  death,  in  aWt 
1830. 

The  bill  then  states  the  death  of  Smith,  in  1826 ;  and  the  sale 
of  his  real  estate  by  commissionenS;  on  the  3d  of  April,  1827  > 
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and  that  the  defendant  Margerem  became  the  purchaser,  and  re- 
ceiyed  from  the  commissioners  a  deed  which  included  the  said 
two  lots  of  the  complainant. 

That  Margerem,  in  1827,  besides  taking  possession  of  the 
lands  which  belonged  to  Smith,  in  his  lifetime,  also  entered  upon 
and  took  possession,  unlawfullj,  of  the  complainant's  said  three 
tracts  before  mentioned. 

That,  as  soon  as  the  complainant  was  informed  of  such  entry 
and  intrusion,  he  went  to  Margerem  and  remonstrated  with  him ; 
that  Margerem  said  he  would  make  inquiry,  and  that  if  said  lots 
belonged  to  the  complainant  he  would  buy  them  of  the  complain* 
ant ;  and  that  he,  Margerem,  would  investigate  the  matter ;  that 
tiie  matter  was  delayed  from  time  to  time,  at  the  request  of 
Margerem,  until  about  three  years  had  elapsed,  when  the  com* 
plainant  insisted  on  knowing  what  he  intended  to  do,  and  Mar- 
gerem then  stated  that  he  thought  the  complainant  had  no  right 
to  the  said  lots,  and  refused  to  give  them  up  to  the  complainant. 

That,  as  soon  after  as  he  could  command  funds  to  do  so,  he 
employed  Thos.  C.  Ryerson,  since  deceased,  as  his  counsel  to  aid 
him  in  the  recovery  of  the  said  lots.  That  said  T.  C.  Ryerson 
was  shortly  after  appointed  a  Justice  of  the  Supreme  Court ; 
that  he  then  employed  other  counsel,  and  was  about  to  commence 
a  suit  for  the  recovery  of  his  said  lots,  when  Margerem  expressed 
his  willingness  to  submit  the  matter  to  arbitration,  and  wished 
the  complainant  to  defer  suit  until  he,  Margerem,  could  confer 
with  his  counsel  in  respect  to  submitting  the  matter  to  arbitra- 
tion ;  and  the  complainant  did  so.  That  Margerem,  after  thus 
prolonging  the  matter^  finally  refused  to  submit  it  to  arbitrators. 
That  Margerem  has  been  in  possession  of  all  said  lots  from  1827 
to  this  time. 

The  bill  prays  that  Margerem  may  be  decreed  to  deliver  pos- 
session to  the  complainant,  and  to  account  for  the  rents  and  prof- 
its ;  and  that  the  deed  from  the  Sheriff  to  Smith  for  the  said  two 
lots  bid  off  by  Ryerson  may  be  declared  void ;  and  that  the  com- 
plainant's right  and  title  to  the  said  lots  may  be  established ; 
ftnd  for  such  further  and  other  relief  &c. 

The  defendant,  in  his  answer,  admits,  that  the  complainant, 
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for  some  time  previons  to  1820,  was  in  possession  of  a  farm  and 
tract  of  land  situate  in  Vernon  and  Hardiston,  as  set  forth  in 
the  bill ;  but  of  how  much  land,  or  by  what  title,  agreement  or 
authority,  he  does  not  know ;  nor  has  he  any  knowledge  of  any 
such  article  of  agreement  between  the  Colfaxes  and  the  com- 
plainant ;  nor  of  the  existence  of  any  articles  of  agreement  be- 
tween Joseph  Sharp  and  John  Seward  for  the  sale  and  convey- 
ance of  the  said  20  acre  turnpike  house  lot. 

He  says  he  is  informed  and  believes  that  the  Sheriff,  by  virtue 
of  a  decree  and  execution  in  the  foreclosure  suit  of  Samuel  S. 
Seward,  sold  the  mortgaged  premises,  on  the  11th  November, 
1820 ;  and  that  Nicholas  Ryerson  then  bid  for  and  became  the 
purchaser  of  the  same,  for  $5,610.  And  he  is  informed  and  be- 
lieves that  Ryerson,  in  so  bidding  and  becoming  the  purchaser  of 
the  mortgaged  premises,  was  not  acting  as  the  agent  or  on 
account  and  behalf  of  the  complainant,  but  for  the  benefit  and 
on  behalf  of  himself  and  said  Wm.  Smith. 

He  admits  that  Ryerson,  on  the  28th  of  November,  1820,  as- 
signed to  said  Smith  all  the  right  and  interest  he  had  acquired  in 
said  mortgaged  premises  by  his  said  bid  and  purchase,  for  $300, 
and  that  the  Sheriff,  by  deed  dated  November  29,  1820,  con- 
veyed the  said  mortgaged  premises  to  Smith. 

He  says  he  has  no  knowledge  or  belief  that  the  complainant 
was  to  become  a  joint  owner  with  Smith  in  the  purchase  of  said 
mortgaged  premises ;  but  says  he  is  informed  and  believes  that, 
about  the  time  or  soon  after  the  said  mortgaged  premises  were 
conveyed  to  Smith,  Smith  took  possession  thereof,  except  the 
principal  dwelling  house  and  three  lots  of  land  adjacent  thereto, 
containing  together  about  50  acres,  which,  by  his  permission, 
the  complainant  retained  and  occupied  as  tenant  to  Smith,  until 
Smith,  on  the  22d  of  February,  1825,  recovered  a  judgment  in 
ejectment  against  the  complainant ;  and  afterwards,  on  or  about 
July  13, 1825,  the  Sheriff  dispossessed  the  complainant,  and  de- 
livered the  possession  of  the  said  three  lots  to  Smith. 

He  says  he  is  informed  and  believes  that  Smith,  when  he  pur- 
chased said  mortgaged  premises  and  afterwards,  lived  in  New 
York ;  but  that  his  servants,  agents  and  tenants  occupied  tiie 
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said  mortgage  premises,  except  the  said  three  lots  retained  by 
the  complainant. 

He  speaks  of  the  reference  in  the  snitof  Haythomt;.  Smith's 
administrator ;  and  says  that  all  matters  in  difference  between 
Haythom  and  Smith  were  referred ;  and  that  no  claim  to  any 
interest  in  the  mortgaged  premises  was  set  up  by  the  complain- 
ant. 

He  admits  that  the  Butler  Seward  lot,  of  about  29  acres, 
and  not  89  as  stated  in  the  bill,  and  the  lot  of  25  8-100  acres 
on  the  south  end  of  the  farm,  and  the  20  acre  lot  near  the  turn- 
pike house,  were  not  included  in  the  mortgage  to  S.  S.  Seward, 
and  were  not  conveyed  by  virtue  of  said  decree  and  execution  to 
Smith. 

He  admits  that  the  complainant  left  the  prenuses  and  moved 
to  Paterson  about  July  12, 1825. 

He  admits  the  sale  by  the  Sheriff  under  the  judgfbents  and 
executions  of  the  Bank  against  the  complainant  and  the  Col- 
faxes,  respectively,  of  all  the  right,  title  and  interest  of  the 
complainant  and  of  the  Colfaxes  in  the  said  Butler  Seward  lot 
and  the  said  lot  at  the  south  end  of  the  farm,  containing,  after 
deducting  4  41-100  acres,  sold  by  the  complainant  to  George 
Kanouse,  20  67-100  acres  ;  and  that  at  that  sale  N.  Ryerson 
bid  for  and  became  the  purchaser  of  the  said  two  lots ;  but  he 
denies  that  N.  Ryerson  bid  for  and  purchased  the  same  for  or  on 
behalf  of  the  complainant ;  but  says  he  is  informed  and  believes, 
and  therefore  states,  that  said  Ryerson  was  then  acting  as  the 
agent  and  on  behalf  of  said  Smith. 

He  says  he  has  no  personal  knowledge  that  there  was  any  agree- 
ment or  understanding  that  the  said  sale  was  upon  any  condition 
respecting  the  payment  of  the  money  due  the  Bank,  and  never 
heard  of  any  such  condition  until  the  complainant  mentioned  the 
same  to  him,  as  in  the  answer  afterwards  stated. 

He  then  states  that  the  Sheriff  delivered  to  Smith  deeds  of  all 
the  complainant's  right,  title  and  interest,  and  of  all  the  Col- 
faxes' right,  title  and  interest  in  the  said  two  lots ;  and  that  the 
Sheriff,  in  both  said  deeds,  has  recited  that  said  N.  Ryerson  bid 
for  and  purchased  the  said  property  for  and  on  behalf  of  and  to 
tha  use  of  said  Smith. 
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He  admits  that  Smith  died  in  1826 ;  and  that,  on  the  Sd  of 
April,  1827)  the  oommissioners  appointed  to  divide  his  real  es- 
tate offered  for  sale  the  said  Seward  farm,  together  with  sereral 
tracts  adjoining  the  same,  whereof  Smith  had  died  seized  and 
possessed,  a  map  whereof  was  then  and  there  exhibited,  showing 
the  metes  and  bounds  of  all  the  said  tracts  or  parcels  of  land  so 
by  them  offered  for  sale. 

He  says  that,  relying  on  the  information  derived  from  the  in- 
spection of  said  map  and  from  several  of  Smith's  heirs  who  were 
familiar  with  his  lands  and  knew  what  he  had  possessed  in  his 
lifetime,  and  also  on  the  information  of  the  said  commissioners, 
he  was  induced  to  and  did  bid  for  and  become  the  purchaser  of 
said  farm  and  tract  of  land,  for  $5,100,  by  him  afterwards  paid 
to  the  commissioners ;  and  the  commissioners,  by  their  deed 
dated  August  1, 1827,  conveyed  to  him  the  said  lands  and  prem- 
ises ;  and  therein  and  thereby,  among  other  tracts  of  land,  con- 
veyed the  said  Butler  Seward  lot,  and  the  said  lot  of  25  8-100 
acres,  including  the  4  41-100  acres  sold  by  Haythom  to  Kan- 
ouse  thereout,  and  which  4  41-100  acres  Kanouse  afterwards 
sold  to  Smith. 

That,  soon  after  the  said  commissioners'  sale  to  him,  to  wit,  on 
or  about  the  first  part  of  May,  1827,  as  he  was  then  informed 
and  has  since  been  informed  and  believes,  took  possession  of  all 
the  lands  described  in  said  map  and  the  said  commissioners' 
deed,  and  which  said  Smith  had  occupied  in  his  lifetime  and  up 
to  the  time  of  his  death  ;  and  says  he  has  ever  since  been  in  the 
quiet  and  peaceable  possession  of  said  lands  and  premises. 

That  the  20  acre  lot  near  the  turnpike  house  was  never,  as 
he  is  informed  and  believes,  in  the  possession  of  Smith ;  and  this 
defendant  never  had  or  took  possession  of  it  until  or  about  April 
29, 1842,  when  Joseph  Sharp  sold  and  conveyed  it  to  him  for 
$145. 

That  the  complainant,  in  all  the  claims  made  against  him,  and 
in  all  the  various  conversations  on  the  subject  of  those  lands,  as 
in  the  answer  afterwards  stated,  never  mentioned  to  him  any 
claim  or  demand  against  him  for  the  said  turnpike  house  lot ;  and 
that  the  first  information  he  had  of  any  such  claim  was  from  the 
bill ;  and  that  he  is  informed  and  believes  that  Sharp  was  and  iB 
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nnd^  no  obligation  whatever,  in  law  or  in  equity,  to  convey  said 
lot  to  the  complainant. 

He  admits  that  the  complainant  spoke  to  him  and  made  claim 
to  the  other  lots,  that  is  to  say,  the  Butler  Seward  lot  and  the  lot 
at  the  south  end  of  the  farm ;  but  never,  to  his  knowledge,  re- 
collection or  belief,  till  some  time  in  183T. 

He  says  he  was  greatly  surprised  at  the  said  claim,  and  there- 
upon told  the  complainant  that  he  supposed  he  had  a  good  title 
to  all  the  lands  he  possessed  :  that  he  had  bought  upon  the  rep- 
resaitations  of  the  heirs  cf  Smith  and  of  the  said  commission- 
ers ;  but  had  never  examined  the  titles,  nor  had  them  examined 
expressly  for  himself ;  but  that  he  would  do  so ;  and  if  he  found 
that  the  complainant  had  any  right  to  any  part  of  said  lands,  he 
would  cheerfully  give  it  up  to  him  or  pay  him  the  value  of  it. 

That  he  is  informed  and  believes  that  bis  counsel  examined  his 
titles  to  the  said  three  lots ;  and  when  he,  the  def^dant,  next 
saw  die  complainant  he  told  the  complainant  he  had  not  been  able 
to  discover  that  the  complainant  had  any  title  to  the  said  lots  or 
either  of  them.  That  the  complainant  then  stated  to  him  that 
the  said  deeds  firom  the  Sheriff  to  Smith  for  two  of  the  lots  were 
firandolent  and  void  for  the  reason  stated  in  the  bill.  That  he, 
the  defendant,  then  said  he  would  also  examine  into  that ;  and, 
of  course,  he  had  to  take  time  for  that  purpose.  That  he  there- 
upon did  inquire  and  examine  into  the  same ;  and  could  get  no 
information  that  induced  him  to  believe  the  said  deeds  fraudu- 
lent. And  as  soon  as  he  could,  with  all  reasonable  diligence, 
satisfy  himself  on  the  subject,  he  told  the  complainant  of  the 
result  of  his  inquiry,  and  that  he  was  not  willing  to  give  up  the 
said  lands.  And  he  says  he  has  made  no  unnecessary  delay  in 
the  matter. 

He  denies  that  he  has  ever  expressed  any  willingness  to 
submit  the  said  matters  to  arbitrators  ;  but  he  always  declined 
such  submission,  stating  that  he  had  bought  the  property  for  a 
full  and  valuable  consideration  without  the  knowledge  or  suspi- 
cion of  any  defect  of  title  to  any  part  of  it.  But  he  admits 
thatj  on  one  occa^on,  on  his  being  urged  by  the  complainant  to 
submit  the  matters  to  arbitrators,  he  told  complainant  he  would 
leave  it  to  his  counsel  to  direct  him  what  to  do.    And  upon  being 
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advised  not  to  do  it,  he  took  the  earliest  opportunity  of  inform- 
ing the  complainant  of  the  advice  he  had  received. 

He  denies  that  the  complainant  ever  offered  to  sell  him  the 
Bfud  lands,  or  to  come  under  any  agreement  respecting  the  same ; 
\ntj  on  the  contrary,  he  says  that,  heing  willing  to  quiet  all 
tslaims  to  his  land  and  to  huy  his  peace  at  a  reasonable  price,  ho 
)ilM  frequently  asked  the  complainant  what  value  he  set  upon  his 
'said  claims,  and  how  much  he  would  take  for  the  said  lands 
whether  he  had  any  right  to  them  or  not ;  but  the  complainant 
never  would  make  him  any  direct  answer  to  such  inquiries. 

He  says  he  is  informed  and  believes  that,  while  the  complain- 
ant was  in  possession  of  the  50  acres  as  tenant  to  Smith,  and 
when  Smith  was  desirous  of  getting  possession  thereof,  he, 
Smith,  offered  the  complainant  to  convey  to  him  200  acres  in 
Oswego  county.  New  York,  and  a  yoke  of  oxen  and  a  wagon,  if  he 
would  qiut  all  the  said  premises  and  give  up  the  possession  of  and 
all  claims  to  the  same  to  Smith ;  but  that  the  complainant  hesi- 
tated about  accepting  said  proposition,  and  delayed  giving  an  an- 
swer until  Smith  brought  his  said  ejectment. 

He  says  he  is  informed  and  believes,  that  the  said  ejectment 
was  set  down  for  trial  in  November  term,  1824,  and  that  the 
complainant  relinquished  his  plea,  and  judgment  was  entered 
aginst  him  at  the  February  term,  1825,  of  the  Supreme  Court. 
That,  after  the  complainant  had  relinquished  his  plea.  Smithy 
through  the  importunity  of  Mr.  Frelinghuysen,  Haythom's 
counsel  in  that  suit,  and  as  a  mere  gratuity  to  the  said  Haythom, 
and  in  consideration  of  his  misfortunes,  entered  into  an  agree- 
ment with  him  as  follows :  ^^  I,  William  Smith,  of  New  York, 
for  and  in  consideration  of  one  dollar,  and  other  good  considera- 
tions to  me  paid  by  Thomas  W.  Haythorn,  of  Sussex,  do  cove- 
nant, grant  and  agree  to  and  with  the  said  Thomas,  to  grant,  bar- 
gain and  convey  to  him  in  fee  simple,  by  good  and  sufficient 
deed,  200  acres  of  land  to  be  selected  by  said  Thomas  from  and 
out  of  a  tract  of  land  owned  by  said  William  Smith  in  the  Scriba 
patent  (&c.),  excepting  from  the  said  right  of  selection  lots  68 
and  74,  the  said  200  acres  to  be  selected  in  a  body ;  and  the  said 
William  agrees  to  execute  said  deed  as  soon  as  the  said  Thomas 
shall  notify  him  of  the  selection.    And  the  said  William  further 
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agrees  to  deliver  a  yoke  of  oxen,  a  yoke  and  chain  and  a  two- 
horse  wagon,  in  thirty  days  from  date,  to  the  said  Thomas. 

Nov.  28, 1824.  WM.  SMITH." 

Witness,  Job  S.  Halsted. 
And  delivered  the  said  agreement  to  the  said  complainant. 

He  says  he  is  informed  and  believes  that,  about  the  time  of  the 
making  of  said  agreement,  and  afterwards,  the  complainant  de- 
clared to  divers  persons  that  Smith  was  a  friend  to  him,  and,  not- 
withstanding all  their  differences,  had  agreed  to  provide  well  for 
him  by  giving  him  a  good  farm  in  the  State  of  New  York ;  that 
he  had  given  up  all  the  property  here,  and  was  going  to  the  land 
Smith  had  given  him. 

He  says  he  is  informed  and  believes^  that  the  complainant,  af- 
ter Smith's  death,  brought  his  action  against  Smith's  adminis- 
trator, to  the  term  of  August,  1828,  of  the  C.  P.  of  Sussex ; 
and  that  the  matters  in  controversy  in  said  suit,  and  all  other 
matters  in  dispute  between  the  said  parties,  were  by  rule  of  said 
Court,  made  at  May  term,  1830,  referred  to  referees  ;  who  made 
their  report  at  the  term  of  August,  1830,  and  thereby  reported 
that  they  found  due  the  complainant  |127  84  damages  besides 
costs,  and  that  judgment  was  entered  for  the  complainant  for 
the  said  sum.  And  he  says  he  is  informed  and  believes,  that  the 
complainant,  among  other  things,  upon  the  said  reference  de- 
manded $1,500  for  damages  he  alleged  he  had  sustained  by 
reason  of  Smith's  not  having  conveyed  to  him  the  said  lands  in 
Oswego  county.  New  York ;  but  that  the  said  claim  was  not  al- 
lowed, as  Hay  thorn  had  never  made  any  selection  of  land.  But 
this  defendant  is  informed  and  believes,  that  said  land  was  af- 
terwards conveyed  to  Haythom  by  or  on  behalf  of  the  heirs  of 
said  Smith. 

He  says  he  is  informed  and  believes  that,  during  the  progress 
of  said  suit  and  reference,  Haythorn  made  no  claim  to  the  said 
tracts  now  claimed  by  him  of  this  defendant,  or  either  of  them, 
nor  to  any  damage  or  charge  for  the  use  or  occupancy  thereof  by 
Smith  or  his  hands. 

And  the  defendant  submits,  whether  any  claim  which  the 
complainant  may  possibly  have  to  the  said  tracts  of  land  now 
claimed  by  him  is  now  barred  by  the  statute  of  limitations,  inas- 
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nnQch  as  he,  the  defendant,  and  those  under  whom  he  claims  have 
been  in  the  peaceable  and  quiet  possession  of  the  same  for  more 
than  20  years  next  before  the  commencement  of  this  suit.  And 
he  prays  the  benefit  of  the  statute  as  fully  as  if  he  bad  pleaded 
it. 

Testimony  was  taken  on  both  sides ;  and  the  cause  was  heard 
on  the  pleadings  and  proofs. 

A.  Hamilton  and  F.  T.  Frdinghuy$en  for  the  complainant. 
They  cited  2  Stary^s  Eq.j  sec.  769,  770, 1 ;  1  i&.,  sec.  175 ;  2 
John.  Ch.  685. 

D,  Haines  and  P.  D.  Vroom  for  defendant.  They  cited  7 
Halst.  Rqp.  836 ;  2  Grten's  Rep.  567 ;  8  Wheat.  826,  386,  7 ; 
SJohn.  Rep.lffI ;  S  John.  Ch.  147,  877;  8  Cranchy  462; 
Den.  y.  £rtfn^,l  Spencer^s  Rep.    ;  2  Sugd.  on  Vendors j^. 

The  Chancellor.  The  agreement  of  sale  and  purchase  be- 
tween the  Colfazes  and  Haythom  included  three  lots  whidi 
were  not  covered  by  the  Inortgage  to  Samuel  S.  Seward,  namely, 
ihe  Butler  Seward  lot,  the  lot  at  the  south  end  of  the  farm,  and 
the  turnpike  house  lot. 

Haythom  went  into  possession  of  these,  as  well  as  of  the  part 
mortgaged  to  Samuel  S.  Seward,  in  1814,  under  the  said  agree- 
ment of  sale  and  purchase  between  the  Colfaxes  and  him. 

In  November,  1820,  the  lands  mortgaged  to  Samuel  S.  Sew- 
ard were  sold,  under  a  decree  and  execution  for  the  sale  thereof, 
to  satisfy  Seward's  mortgage ;  and  the  title  to  these  mortgaged 
premises  became  subsequently  vested  in  Smith. 

In  May,  1821,  the  said  three  lots  not  included  in  the  mortgage 
were  exposed  to  sale  by  the  Sheriff,  on  judgments  and  execu* 
tions  in  favor  of  the  State  Bank  at  Newark  against  Haythom 
and  the  Colfaxes ;  and  two  of  them,  viz.,  the  Butler  Seward  lot 
and  the  turnpike  lot,  were  struck  off  to  Nicholas  Ryerson ;  and 
the  third  was  stmck  off  to  the  Bank.  No  deed  was  ever  made 
to  the  B/ink  for  the  lot  struck  off  to  them  ;  nor  was  any  deed 
ever  made  to  Ryerson  for  the  lots  stmck  off  to  him. 
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The  debt  due  the  Bank,  and  for  the  payment  of  which  these 
three  lots  were  so  exposed  to  sale  and  struck  off,  was  afterwards 
paid  by  Haythorn  and  the  Colfaxes ;  the  judgments  were  ob- 
tained on  notes  of  the  Colfaxes  on  which  Haythorn  was  indorser. 
Nothing  was  ever  paid  hj  Ryerson  or  the  fiank  for  or  on  account 
of  the  lots  so  struck  off  to  them,  respectively. 

In  August,  1821,  Smith  obtained  from  the  Sheriff  deeds  for 
the  two  lots  so  struck  off  to  Ryerson,  and  paid  to  the  Sheriff  the 
sums  for  which  the  said  two  lots  were,  respectively,  struck  off. 
That  money  remained  in  the  hands  of  the  Sheriff  until  and  at  the 
time  of  his  death ;  and  is  still  in  the  hands  of  his  representa- 
tives. 

Afterwards,  the  commissioners  appointed  to  divide  the  estate 
of  Smith  after  his  death  sold  all  his  real  estate  to  Margerem^ 
the  defendant,  at  public  sale;  and  included  in  said  sale  the 
Bailer  Seward  lot  and  the  turnpike  lot,  for  which  Smith  had  so 
obtained  deeds  from  the  Sheriff. 

As  to  the  lot  at  the  south  end  of  the  farm,  then,  the  case  is 
simply  this :  Haythorn  went  into  possession  of  it  under  a  writ- 
ten agreement  under  seal  for  the  purchase  of  it  from  the  Col- 
faxes, and  paid  the  purchase  money,  and  remained  in  actual  pos- 
session of  it  until  he  removed  to  Paterson,  in  1825 ;  and  neither 
-Smith  nor  Margerem  ever  acquired  any  title  or  pretense  of  title 
to  it.  Neither  Smith  nor  Margerem  has  ever  had  anything  to 
oppose  to  Haythom's  right  to  the  possession  of  this  lot,  except 
a  possession,  if  they  had  possession,  without  any  title  or  right  of 
possession.  Haythom's  prior  possession  was  at  all  times  suffi- 
cient for  his  recovery  of  the  possession  of  it  from  them  or  either 
of  them  by  ejectment.  And  he  bad  not  only  the  prior  posses- 
sion, but  that  was  accompanied  with  the  right  of  possession,  un- 
der the  said  agreement  between  the  Colfaxes  and  him.  I  do  not 
see  that  the  fact  that  Haythorn  had  not  obtained  a  deed  from  the 
Colfaxes  of  the  legal  title  and  that  in  that  view  his  title  was 
only  an  equitable  title  is  any  reason  why  this  Court  should  be 
applied  to  to  give  him  possession  as  against  an  intruder  upon  his 
possession.  It  would  have  been  proper  for  him  to  come  here  to 
obtain  the  legal  title  from  the  Colfaxes ;  but  that  is  not  the  ob- 
ject of  this  bill ;  the  Colfaxes  are  not  parties  to  the  bill.     The 
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prayer  of  the  bill  is  for  possession  as 'against  Margerem.  His 
remedy  was  by  ejectment. 

As  to  the  turnpike  lot,  the  defendant  says  he  is  informed  and 
believes  it  was  never  in  the  possession  of  Smith ;  and  that  he, 
the  defendant,  never  held  or  took  possession  of  it  until  April, 
1842,  when  Jos.  Sharp  sold  and  conveyed  it  to  him.  If,  then, 
Haythorn  is  entitled  to  the  possession  of  this  lot  as  against  the 
defendant,  he  has  a  plain  remedy  by  ejectment. 

If,  by  reason  of  the  state  of  things  between  Jos.  Sharp  and 
John  Seward,  (whose  interest  in  or  claim  to  a  title  for  sud  turn- 
pike lot,  from  Sharp,  is  said  to  have  passed  from  said  John  Sew- 
ard to  the  Colfaxes,  and  from  the  Colfaxes  to  Haythorn,)  Sharp 
was  under  no  obligation  to  make  a  title  for  said  lot  to  John  Sew- 
ard, or  to  any  one  claiming  his  interest,  but  was  at  liberty  to 
convey  it  to  whom  he  pleased,  then  his  grantee  cannot  be  disturb- 
ed in  the  possession  of  it.  As  to  this  lot  the  remedy  of  Hay- 
thorn is  either  by  ejectment  against  Margerem,  if,  under  the  cir- 
cumstances, that  shall  be  deemed  the  proper  remedy,  or  by  bill 
against  Sharp  for  a  conveyance  or  compensation,  makmg  all  ne- 
cessary parties  defendants.  I  do  not  see  how  this  Court  can 
take  any  action  in  reference  to  this  lot  on  a  bill  against  Marge- 
rem alone.  The  question  between  Sharp  and  John  Seward,  or 
the  assignees  of  his  interest,  cannot  be  settled  on  a  bill  to  which 
Sharp's  representatives  are  not  parties. 

There  seems  to  have  been  a  misapprehension  on  the  part  of 
the  complainant  as  to  the  two  lots  struck  off  to  Ryerson  on  the 
«ale  under  the  Bank  judgment  and  execution.  The  bUl  stated 
that  at  that  sale  the  Butler  Seward  lot  and  the  lot  at  the  south 
end  of  the  farm  were  struck  off  to  Ryerson ;  and  the  answer  ad- 
mits this ;  but  the  Sheriff's  deeds  to  Smith  for  the  two  lots  struck 
off  to  Ryerson  at  that  sale  show  that  they  were  the  Butler  Sew- 
ard lot  and  the  turnpike  lot,  and  not  the  lot  at  the  south  ^d  of 
the  farm ;  and  Margerem,  at  the  commissioners'  sale  of  Smith's 
lands,  bought  the  lots  which  had  been  so  deeded  by  the  Sheriff  to 
Smith.  But  the  defendant,  in  his  answer,  says  he  is  informed 
and  believes  that  Smith  never  had  possession  of  this  lot,  and  that 
he,  the  defendant,  never  took  possession  of  it  until  1842,  when 
he  took  possession  of  it  under  a  deed  from  Sharp  to  him  ;  and 
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this  is  the  title  under  which  the  defendant  claims  to  hold  this  lot. 
Now,  Sharp  may  or  may  not  have  been  bound  to  convey  this  lot 
to  John  Seward,  or  the  assignees  of  his  interest  in  it.  .It  is  clear 
that  the  Court  cannot  on  this  bill,  to  which  Sharp's  representa- 
taves  are  not  parties,  give  Haythom  any  relief  as  to  this  lot. 

Ab  to  the  Butler  Seward  lot,  the  case  seems  to  be  this :  It  was 
not  included  in  the  mortgage  to  Samuel  S.  Seward.  In  May, 
1821,  it  was  struck  off  to  Ryerson  at  the  Sheriff's  sale  under  the 
Bank  execution.  On  the  20th  of  August,  1821,  the  Sheriff  made 
a  deed  for  it  to  Smith.  On  the  23d  of  November,  1824,  Smith 
recovered  a  verdict  in  ejectment  against  Haythom  for  that  part 
of  the  premises  mortgaged  to  Samuel  S.  Seward  of  which  Hay- 
thom then  remained  in  possession.  On  that  day  Smith  gave  to 
Haythom  a  writing  by  which,  in  consideration  of  $1  and  other 
good  considerations,  he  covenanted,  granted  and  agreed  with 
Haythom  to  convey  to  him  in  fee  200  acres  of  land  in  the 
Scriba  patent,  Oswego  county.  New  York,  to  be  selected  in  a 
body  by  the  said  Haythom,  and  to  execute  the  deed  as  soon  as 
the  said  Haythom  should  notify  him  of  the  selection ;  and  Smith, 
by  the  said  writing,  further  agreed  to  deliver  to  Haythom  a  yoke 
of  oxen,  ox  yoke  and  chain,  and  a  two-horse  wagon,  in  30  days 
firom  the  date  of  said  writing.  These  latter  articles  appear  to 
have  been  delivered  to  Haythom  shortly  after.  Judgment  in  the 
ejectment  was  entered  at  the  term  of  the  Supreme  Court  suc- 
ceeding the  verdict ;  and  in  July,  1825,  Haythom  was  dispos- 
sessed of  the  premises  for  which  the  ejectment  was  brought ;  and 
thereupon  moved  to  Paterson.  This  Butler  Seward  lot,  though 
not  included  in  the  mortgage  to  Samuel  S.  Seward,  lay  within 
the  eaelosures  of  the  farm. 

In  1826,  William  Smith  died.  Commissioners  were  appointed 
to  make  partition  of  his  lands ;  and  on  a  report  that  the  lands 
could  not  be  divided  without  prejudice,  the  commissioners  were 
ordered  to  sell  them  at  public  sale.  The  defendant,  Margerem, 
was  the  purchaser  at  this  sale.  This  Butler  Seward  lot  was  in- 
cluded in  this  sale  ;  and  the  commissioners  executed  to  Marger- 
em a  deed  for  the  land  so  sold  by  them,  including  the  Butler 
Seward  lot,  on  the  1st  of  August,  1827 ;  and  Margerem,  there- 
upon,  went  into  possession. 
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Previous  to  May,  1830,  Hajthom  sued  the  administrators  of 
William  Smith,  in  the  Common  Pleas  of  Sussex,  in  an  actionem 
the  case,  for  work  and  labor,  &c.  In  the  term  of  May,  1880,  of 
that  Court,  it  was  ordered  by  the  Court,  with  the  consent  of  the 
parties,  that  all  matters  in  dispute  and  difference  between  the 
parties  be  referred  to  the  award,  order,  arbitrament,  final  end  and 
determination  of  Jos.  E.  Edsall,  Robert  A.  Lum  and  David 
Ford.  On  the  16th  of  August,  1830,  the  referees  reported  that 
they  found  due  to  Haythom,  from  the  administrator  of  Smith 
$129  84,  with  costs ;  and  further  reported,  that  as  respects  a 
certain  article  of  agreement  for  the  conveyance  of  200  acres  of 
land  by  Wm.  Smith  to  Haythom,  made  Nov.  23,  1824,  they 
took  the  matter  contained  in  the  said  articles  into  consideration, 
and  were  not  influenced  in  making  out  their  report  by  anything 
contained  in  that  article ;  and  that  they  could  not  allow  to  Hay- 
thom his  claim  for  damages  for  the  neglect  of  said  Smith  to  exe- 
cute the  conveyance  for  the  said  land ;  Haythom  having  failed  or 
neglected  to  make  his  selection  and  notify  Smith  thereof. 

On  the  5th  of  May  1835,  Thomas  C.  Ryerson,  aa  late  Attor- 
ney of  Thomas  W.  Haythom,  in  a  controversy  between  him  and 
the  Administrators  of  Smith,  deceased,  gave  a  writing  by  which 
he  acknowledged  to  have  received  from  Eliaa  L'Hommedieu,  in 
behalf  of  the  said  Administrators  of  Smith,  a  deed  for  161  14 
acres  of  land  in  Oswego  county.  New  York,  executed  to  said 
Haythom,  and  also  047  41  in  money ;  which  deed,  he  in  pur- 
suance of  instmctions  from  the  said  Haythom,  accepted  for  him 
in  full  satisfaction  and  fulfillment  of  a  written  promise  made  by 
said  Smith  in  his  lifetime  to  the  said  Haythom,  for  the  convey- 
ance of  two  hundred  acres  of  land  in  the  State  of  New  York. 

Matters  stood  in  this  situation  until  the  filing  of  the  bill  in 
this  cause,  on  the  25th  of  October  1842 ;  the  defendant.  Marge- 
rem,  having  been  in  possession  of  the  Butler  Seward  lot,  under 
his  deed  from  the  said  commissioners  since  August  1827,  a  pe- 
riod of  15  years,  and  Smith  in  his  lifetime  having  been  in  pos- 
session of  this  Butler  Seward  lot  from  July  1825,  when  Haythom 
removed  to  Paterson  till  his  death,  claiming  title  thereto  under 
his  deed  from  the  Sheriff  in  Aug.  1821 ;  and  as  to  the  possession 
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of  this  lot  between  Aug.  1821  and  July  1825,  the  evidence  of  an 
excluslTe  possession  by  Haythom  is  not  very  satisfactory. 

Here,  then,  is  a  period  of  at  least  17  years,  during  which  Mar- 
gerem,  and  Smith,  under  whom  he  claims,  have  been  in  exclusive 
possession  of  this  lot  prior  to  the  filing  of  the  bill,  claiming  ti- 
tle under  deeds.  This  would  not  be  conclusive  against  Hay- 
thorn's  report  either  at  law  or  in  this  Court ;  but  it  shews  a 
staleness  in  the  present  claim,  which  added  to  the  facts  before 
stated,  should  admonish  the  Court  not  to  venture  on  any  doubt- 
ful ground  or  ahead  of  jurisdiction,  or  any  exercise  of  a  jurisdic- 
tion properly  belonging  to  a  Court  of  law,  for  the  purpose  of 
pving  the  Complainant  relief  in  this  Court. 

The  ground  on  which  the  Complainant  comes  here  seems  to  be 
that  his  title  is  only  an  equitable  title,  he  never  having  obtained 
a  deed  firom  the  Colfaxes,  and  that  the  deed  from  the  Sheriff  t6 
Smith  for  this  lot,  struck  off  to  Ryerson  at  the  Sheriff 's  sale  on 
the  Bank  execution,  was  improperly  obtained  by  Smith  from  the 
Sheriff,  and  was  illegally  given  by  the  Sheriff  to  Smith ;  that  it 
was  agreed,  at  and  before  this  sale,  between  the  persons  there 
representing  the  bank  and  Haythom  and  the  Sheriff,  that  the 
deed  should  not  be  delivered,  but  that  time  should  be  given,  not- 
withstanding the  striking  off  the  lots  at  the  sale,  for  the  payment 
of  the  bank  judgment ;  and  that  if  it  was  paid  within  some  short 
time  no  deed  should  be  executed  by  the  Sheriff;  that  the  bank 
judgment  was  paid  before  the  Sheriff  made  the  deed  to  Smith  ; 
and  therefore  the  Sheriff  had  no  right  or  authority  to  make  a  deed, 
even  to  Ryerson,  the  person  to  whom  this  lot  was  struck  off;  much 
less  to  Smith  ;  and  that  the  deed  was  procured  by  Smith  from 
the  Sheriff  by  misrepresentations  made  by  him  to  the  Sheriff,  and 
was  therefore  fraudulent  and  void. 

And  the  complainant  comes  into  this  court  praying  that  Mar- 
gerem,  to  whom  this  lot,  with  other  lands,  was  conveyed  by  the 
comnuBsioners  who  sold  Smith's  real  estate,  may  be  decreed  to 
deliver  possession  of  this  lot  to  the  complainant ;  and  to  account 
for  the  rents  and  profits  of  it ;  and  that  the  deed  from  the  Sheriff 
to  Smith  therefor  may  be  declared  void,  and  that  the  complain- 
ant's right  to  the  said  lot  may  be  established. 

If  the  complainant  was  in  possession,  it  may  be  that  a  bill 
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would  be  entertained  in  this  conr  t  for  the  purpose  of  setting  aside 
a  deed  obtained  under  such  circumstances  as  those  under  which 
Smith  obtained  a  deed  from  the  Sheriff  for  this  lot.  A  party  in 
possession  may  come  into  this  court  under  proper  circumstances 
to  remove  a  cloud  from  his  title.  But  I  am  not  aware  that  a 
party  out  of  possession  can  come  here  as  against  another  in  pos- 
session, and  claiming  title  under  a  deed,  and  obtain  a  decree  de- 
claring the  defendant's  deed  void  and  putting  the  complainant  in 
possession  and  ^ving  him  an  account  of  the  rents  and  profits. 
If  the  deed  from  the  Sheriff  to  Smith  was  void,  it  was  void  at 
law  as  well  as  in  equity ;  and  the  complainant's  prior  possession 
and  right  of  possession  under  the  agreement  between  the  Col- 
faxes  and  him  was  sufficient  for  him  to  j^^aintain  ejectment 
against  Smith.  And,  in  ejectment  against  Margerem,  the  ques- 
tions, whether  the  case  was  within  the  principle  that  a  bona  fide 
purchaser  from  a  fraudulent  grantee  will  hold  unaffected  by  Ae 
fraud,  and  whether  Margerem  was  such  a  bona  Jide  purchaser, 
were  questions  as  proper  for  a  court  of  law  as  for  this  court. 

This  court  could  not  grant  the  relief  sought  by  this  bill  with- 
out declaring  that  the  title  set  up  by  Margerem  is  bad,  and  that 
the  complainant  is  entitled  to  the  possession  of  the  lands  against 
that  title.  This,  I  conceive,  would  be  going  beyond  the  province 
of  this  court. 

Smith  had  a  deed  for  this  lot  from  the  Sheriff,  and  came  into 
possession  of  it  at  least  as  early  as  July,  1825,  when  Haythom 
moved  to  Paterson  ;  and  he  died  in  possession,  in  1826.  Mar- 
gerem bought  it  at  the  commissioners'  sale  of  Smith's  estate ; 
and  has  been  in  possession  ever  since.  If  there  were  any  equities 
in  the  case  proper  to  be  settled  by  this  court,  after  a  trial  at  law, 
this  court  might  retain  the  bill  until  the  question  of  title  should 
be  settled  at  law.  But  an  ejectment,  with  the  action  for  mesne 
profits,  if  judgment  should  be  recovered  in  the  ejectment,  would 
afford  full  relief.  There  would  be  nothing  left  for  the  action  of 
this  court.  If  the  time  which  has  elapsed  would  now  be  a  diffi- 
culty in  the  way  of  the  complainant,  at  law,  that  difficulty  can- 
not affect  the  determination  of  this  court  as  to  the  propriety  of 
its  granting  the  relief  sought  by  this  bill. 

Bill  dismissed. 
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Samuel  H.  Penninoton  v.  Elias  L'Hommedieu  and  Samuel 
FowLEE,  Executor  of  Samuel  Fowler,  deceased. 

To  a  bQl  by  a  daogliter^  ■gainst  the  Ezecutora  of  her  father's  will,  for  her  share  of  the 
residae  of  the  personal  estate  by  the  will  to  be  divided  among  the  children,  the 
Ezecoton  set  op  a  release  executed  by  her  and  her  husband  of  all  their  interest  in 
the  estate  ibr  $700.  Ko  inventoty  of  the  personal  estate  had  been  made  by  the 
Ezecnton;  and  the  shares  afterwards  proTed  to  be  $4,500  each. 

Bdd^  thai  the  release  was  no  bar. 

Ko  lugher  duty  rests  on  this  Conrt  than  that  of  insisting  on  a  plain,  direct  and  laith- 
lal  performance  of  the  trust  reposed  in  Executors. 

A  father,  without  taking  out  letters  of  guardianship,  acted  as  the  guardian  of  the 
estate  of  his  daughter,  receired  moneys  expressly  in  that  character,  and  receipted 
fiar  them  in  that  character. 

Beld^  that  lapse  of  time  in  analogy  to  the  statute  of  limitations  was  no  defense. 

The  bill  in  this  case,  filed  Sept.  20,  1845,  is  exhibited  by 
Samuel  H.  Pennington,  against  Elias  L'Hommedieu  and  Sam- 
uel Fowler;  and  states  that  Samuel  Fowler,  late  of  the 
County  of  Sussex,  deceased,  left  a  will,  dated  Dec.  4, 1842,  and 
appointed  his  sons  Samuel  Fowler,  (one  of  the  defendants,) 
Henry  O.  Fowler,  Robert  O.  Fowler  and  John  Fowler,  together 
with  Elias  L'Hommedieu,  (the  other  defendant,)  and  Daniel 
Haines  Executors  thereof.  That  the  said  testator  died  on  or 
about  Feb.  26,  1844;  and  that  L'Hommedieu  and  Samuel 
Fowler,  (the  defendants,)  two  of  the  Executors  named  in  the  said 
will,  proved  the  same  and  took  upon  themselves  the  burden  &c., 
and  possessed  themselves  of  all  the  personal  estate  of  the  testa- 
tor, to  a  very  large  amount. 

That  on  the  death  of  Jacob  S.  Thompson,  who  was  an  uncle 
of  Julia  Ann  Bigelow,  and  who  died  about  the  Ist  of  Jan.,  1882, 
intestate,  the  said  Julia  Ann  Bigelow,  as  one  of  the  heirs  at  law 
of  the  said  Jacob  S.  Thompson,  deceased,  became  entitled  in  fee, 
as  tenant  in  common  with  divers  other  persons,  heirs  at  law  of 
said  intestate,  to  a  large  and  valuable  real  estate,  situate  in  the 
County  of  Warren.  That  the  share  of  the  said  Julia  Ann  was  the 
one  equal  undivided  fifth  part,  and  was  divided  and  set  off  to  her 
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in  seyeraltj  on  or  about  March  Ist,  1832.  And  that  the  said  Julia 
Ann,  as  one  of  the  next  of  kin  of  the  said  Jacob  S.  Thompson, 
deceased,  became  entitled  to  a  distributive  share  of  the  personal 
estate  of  said  intestate ;  her  distributiye  share  being  one  fifth. 
That  daring  the  i^inority  of  the  said  Julia  Ann,  and  at  or  about 
the  time  of  the  death  of  the  said  Jacob  S.  Thompson,  the  said 
Samuel  Fowler,  deceased,  was  appointed  and  became  itie 
Guardian  of  the  estate,  real  and  personal,  of  the  said  Julia  Ann; 
and  as  such  took  possession,  charge  and  custody  of  the  real 
estate  of  the  said  Julia  Ann ;  and  from  time  to  time  receiyed 
large  sums  of  money  of  the  personal  estate  of  the  said  Julia 
Ann.  That,  in  particular,  the  said  Samuel  Fowler,  deceased, 
received  from  Jacob  T.  Sharp,  the  Administrator  in  Pennsyl- 
vania of  the  said  J.  S.  Thompson,  deceased,  on  or  about  the  8th 
of  Feb.,  1833,  $1315.  And  that  the  said  Samuel  Fowler, 
deceased,  gave  to  the  said  Sharp  a  receipt  for  the  same  as 
follows :  "  Received,  Feb.  8th,  1833,  of  Jacob  T.  Sharp,  Admin- 
istrator of  the  estate  of  Jacob  Thompson,  deceased,  in  Pennsyl- 
vania, $1315,  for  the  use  of  Julia  Ann  Fowler,  my  daughter  and 
ward,  one  of  the  heirs  of  said  estate."  and  signed  ^^Samuel  Few- 

>  

ler  Guardian  of  Julia  Ann  Fowler." 

That,  in  particular,  the  said  Samuel  Fowler,  deceased,  leased 
a  large  and  valuable  part  of  the  said  real  estate  of  said  Julia 
Ann  to  one  Mark  Thomson,  from  on  or  about  the  time  of  the 
death  of  the  said  Jacob  S.  Thompson  until  on  or  about  April  1st, 
1834,  and  received  from  time  to  time  the  rent  reserved  for  the 
same,  amounting  in  all  to  about  $500,  or  a  large  part  of  the 
same ;  and  that  the  said  Samuel  Fowler,  deceased,  leased  sev- 
eral other  large  and  valuable  parts  of  the  said  real  estate  of  the 
said  Julia  Ann  to  divers  persons,  and  received  from  time  to  time 
the  rent  reserved  for  the  same,  or  some  part  thereof,  amounting 
to  a  large  sum  of  money ;  and  used  and  occupied  divers  other 
large  and  valuable  parts  of  the  real  estate  of  the  said  Julia 
Ann,  and  derived  great  gains  therefrom  for  his  own  use  and 
benefit. 

That  if  said  Samuel  Fowler,  deceased,  failed  to  collect  any 
part  of  the  rents  so  reserved  such  failure  was  owing  entirely  to 
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and  resulted  from  his  neglect  and  inattention,  and  that  his  legal, 
representatiyes  ought  to  account  for  the  same. 

That  the  complainant  is  informed  and  believes,  that  a  large 
part  of  the  money  so  received  by  the  said  Samuel  Fowler,  de- 
ceased, and  particularly  Ihe  amount  so  received  from  the  said 
Jacob  T.  Sharp,  iras,  immediately  after  the  receipt  of  the  same, 
invested  by  the  said  Samuel  Fowler,  deceased,  for  the  use  and 
benefit  of  the  said  Julia  Ann,  upon  good  and  sufficient  bond  and 
mortgage ;  and  that  the  said  Samuel  Fowler,  deceased,  received, 
from  time  to  time,  large  sums  for  or  on  account  of  interest  there- 
for. 

That  if  the  said  Samuel  Fowler,  deceased,  omitted  to  invest 
the  moneys  so  received  by  him,  or  any  part  thereof,  or  used  the 
same  in  his  own  business  for  his  own  use,  his  personal  represent- 
atives should  account  for  legal  interest  thereon ;  and  should  ac- 
count for  the  use  and  occupation  of  such  parts  of  the  said  real 
estate  as  were  occupied  by  the  said  Samuel  Fowler,  deceased, 
and  interest  on  the  value  of  such  use  and  occupation. 

That  the  said  Samuel  Fowler,  deceased,  by  his  will,  (after  giv- 
ing divers  pecuniary  and  specific  legacies,  and  devising  certain  of 
his  real  estate,  and  directing  the  payment  of  certain  annuities  out 
of  his  personal  estate,  and  which  he  charged  upon  the  residue  of  his 
real  estate  not  specifically  devised  in  case  of  a  want  of  personal 
estate,  and  authorisiog  his  executors,  in  that  case,  to  sell  or  set 
apart,  for  such  payment,  such  a  part  of  the  said  residue  of  his 
real  estate  as  they  should  deem  proper,)  bequeathed  and  devised 
as  follows :  ^^  Then,  all  the  rest  and  residue  of  my  estate,  real 
and  personal,  I  give  devise  and  bequeath  unto  my  sons  Samuel 
Henry  Ogden,  Robert  Ogden  and  J<^,  and  my  said  daughters 
Julia,  Mary  Estelle,  Rebecca  and  Clarinda,  to  be  equally  divid- 
ed between  them,  share  and  share,  alike ;  giving  to  my  executors, 
nevertheless,  power  to  sell  such  parts  of  my  real  estate  in  this 
clause  devised  as  shall  to  them  seem  most  advantageous  to  my 
estate." 

That  the  said  Julia  Ann  Bigelow,  whose  maiden  name  was  Julia 
Ann  Fowler,  was  the  daughter  of  the  said  testator,  and  is  the 
person  mentioned  in  the  said  receipt  given  by  him,  in  his  life 
time,  and  in  the  said  wilL    That  the  said  Julia  Ann  attained  her 
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lAti^tf  on  or  about  Feb.  ITth^  1834 ;  and  was  married  to  and 
with  Moses  BigeloW)  of  Newark^  (m  or  abont  Feb.  4th  ,1886. 

Iliaton  the  7th  of  May,  1844,  by  an  indentnre  made  and  ex- 
edttled  by  and  between  the  said  Moses  Bigelow  and  Julia  Ann 
ftgelow,  of  the  first  part,  and  the  complainant  of  the  second  part, 
reeftllng,  among  other  things,  that  the  said  Samuel  Fowler,  de- 
ceased, had,  in  and  by  his  will,  bequeathed  and  devised  as  herein 
bMsre  recited ;  and  that  the  said  Julia  Ann  Kgelow  wasendtled 
to^faare  and  receive  from  the  said  executors  a  large  sum  of  money 
as  the  balance  due  {h)m  the  said  testator  as  her  guardian;  and 
that  the  said  Moses  Bigelow,  by  reason  of  his  said  marriage  and 
ci  his  marital  rights,  had  theretofore,  from  time  to  time,  had  and 
received  divers  sums  of  money  derived  from  the  estate  of  the 
said  Julia  Ann  Bigelow,  both  real  and  personal,  which  her  wss 
scoisd  of  and  entitled  to,  bothbefore  and  after  her  said  marriage, 
aSBftounting  to  several  thousands  of  dollars ;  the  said  Moses  Big- 
elow and  Julia  Ann  Bigelow,  for  the  consideration  therein  named, 
bargcdned,  sold,  assigned,  transferred  and  set  over  to  the  com- 
plainant, among  other  things,  all  such  sum  or  sums  of  money  as 
the  said  Moses  Bigelow  and  Julia  Ann  Bigelow,  or  either  of  them 
Aton  was  or  might  thereafter  be  entitled  to  by  or  under  the  said 
win,  in  any  manner,  by  reason  of  any  provision  thereof;  and  all 
Sttoh  sum  and  sums  of  money  as  might  be  due  to  the  said  Julia 
Aim  Bigelow  from  the  testator  as  her  guardian,  together  with  tree 
power  and  authority  to  ask,  demand,  sue  for  and  receive  the 
same  in  the  names  of  the  said  Moses  and  Jula,  or  either  of  them, 
or  in  any  other  proper  name  or  names  or  manner  whatsoever,  as 
might  be  necessary,  upon  the  trusts  therein  declared,  that  is  to 
ssky,  to  pay,  transfer,  assi^  or  otherwise  dispose  of  all  the  said 
trust  moneys  and^  property,  and  the  interest,  dividends  and  pro- 
duce thereof,  to  such  persons,  for  such  purposes  and  in  such  man* 
ner  as  the  said  Jiilia,  notwithstanding  her  coverture,  shoukl  by 
any  deed  t)r  deeds,  writing  or  writmgs,  sealed  and  delivered  as 
therein  set  forth,  or  by  her  will,  direct  or  appoint ;  and  in  de- 
fault of  and  until  sach  direction  or  appointment,  and  sq  far  as 
any  such  direction  or  appointment  should  not  extend,  to  take  all 
\»uc3^  measures  in  lav;  and  in  equity  as  should  be  proper  and 
O^^cessary  to  odl  in,  collect  and  reduc  v  into  money  all  euofa  of  the 
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troBt  property  assigned  and  transferred  as  aforesaid  as  should 
not  consist  of  money,  and,  with  the  consent  of  the  said  Julia 
Ann  in  writing,  to  lay  out  and  invest  the  money  which  should 
come  to  his  hands  th^efrom  and  all  sum  or  sums  of  money  there- 
in mentioned,  as  and  when  the  same  should  he  received,  in  his 
name,  on  bond  and  mortgage  ^ood  and  sufficient  within  this  State, 
and,  with  such  consent  as  aforesaid,  alter,  vary  and  transfer  all 
such  bonds  and  mortgages,  as  to  him  should  seem  meet ;  and  to 
stand  and  be  possessed  of  all  and  singular  the  trust  property  and 
the  produce,  interest  and  dividends  thereof,  in  trust  to  pay  the 
interest  and  produce  thereof,  as  and  when  the  same  should  be- 
come due  and  be  received  by  the  complainant,  during  the  joint 
lives  of  the  said  Moses  and  Julia,  into  the  proper  hands  of  the 
said  Julia,  or  of  such  person  or  persons  and  for  such  purposes  as 
the  said  Julia,  notwithstanding  her  coverture,  should  by  writing 
under  her  hand  and  seal  from  time  to  time  direct  and  appoint,  in 
trust  that  the  same  might  be  for  the  separate  and  sole  use  and  at 
her  absolute  and  uncontrolled  disposal,  and  not  liable  to  the  debts, 
contracts,  forfeitures  or  engagements  of  the  said  Moses,  and 
in  case  the  said  Julia  should  survive  the  said  Moses,  to  pay, 
transfer  and  assign,  immediately  on  the  death  of  the  said  Moses, 
the  said  property  unto  the  said  Julia  Ann ;  and  in  case  the  said 
Julia  should  die  before  the  said  Moses,  then,  from  and  after  the 
death  of  the  said  Julia,  to  pay  the  interest  and  annual  product 
thereof,  as  and  when  the  same  shall  become  due  and  be  received, 
into  the  proper  hands  of  the  said  Moses,  or  into  the  hands  of  such 
person  or  persons,  and  for  such  interests  and  purposes  as  the  said 
Moses,  by  writing  under  his  hand  should  from  time  to  time,  but 
not  by  way  of  anticipation,  direct ;  and  upon  the  death  of  the 
said  Moses  and  Julia  or  the  survivor  of  them,  to  pay,  assign 
and  transfer  the  said  trust  property  to  the  person  or  persons  who, 
under  the  statutes  for  the  distribution  of  the  estates  of  intestates, 
would  be  entitled  to  the  personal  estate  of  the  said  Julia  in  case 
she  should  die  intestate.    That  the  said  Moses  did,  in  and  by 
the  sidd  indenture,  among  other  things,  covenant  and  agree  to  and 
widi  the  complainant  that  he  would  or  should  not  at  any  time  pre- 
vent or  obstruct  the  said  JuUa,  her  heirs,  appointees,  ezecutori, 
administrators  or  assigns,  or  the  complainant,  from  holding,  en* 
J09W&  or  receifing,  taking  and  disposing  of  the  said  trust  prop- 
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ertj,  or  the  interest,  produce  or  profits  thereof  according  to  the 
tme  intent  and  meaning  of  the  said  indenture ;  and  that  he 
would  and  should,  in  case  the  said  Julia  should  die  before  him, 
permit  the  will  of  the  said  Julia,  if  any,  to  be  proved  &c. 

That  the  complainant  assumed  and  took  upon  himself  the  ex- 
ecution of  the  said  trus& ;  and  became  and  was,  as  such  trustee, 
entitled  to  have  and  receive  the  moneys  due  to  the  said  Julia 
from  the  said  testator  as  her  guardian,  and  all  such  moneys  as 
the  said  Moses  and  Julia  were,  or  either  of  them  then  was  or 
ought  to  be  entitled  to  by  or  under  the  said  will,  by  reason  of  any 
provision  thereof,  and  all  the  right,  title,  interest  &c.,  both  at 
law  and  in  equity,  of  them  the  said  Moses  and  Julia,  or  either  of 
them,  in  and  to  the  moneys  and  property  so  assigned  and  trans* 
ferred  thereby,  with  full  power  and  authority  to  demand,  sue  for 
and  receive  the  same,  in  the  names  of  the  said  Moses  and  Julia, 
or  either  of  them,  or  in  any  other  proper  name  or  names,  or 
manner  as  might  be  necessary. 

That  the  said  Moses  and  Julia  are  now  living.  That  the  said 
Julia  hath  not  at  any  time  directed  the  payment,  transfer  or 
other  disposition  by  the  complainant  as  such  trustee  of  the  said 
moneys  so  due  her  from  her  said  deceased  guardian,  or  the  mon- 
eys to  which  she  became,  was  or  is  entitled  to  under  the  said  will. 

That  the  said  testator,  in  his  life  time,  or  his  legal  representa- 
tives since  his  death,  never  accounted  to  the  said  Julia  before 
her  marriage,  or  the  said  Moses  and  Julia,  or  either  of  them, 
since  their  marriage,  or  to  the  complainant  since  the  making  of 
the  said  indenture,  for  or  on  account  of  the  said  moneys  so  re- 
ceived by  the  testator  for  the  use  of  the  said  Julia,  or  any  part 
thereof,  or  for  or  on  account  of  the  distributive  share  of  the  siud 
Julia  in  the  rest  of  the  estate  real  and  personal  so  bequeathed 
and  devised  as  aforesaid,  or  paid  the  said  Julia  before  her  mar- 
riage, or  the  said  Moses  and  Julia,  or  either  of  them,  since  their 
said  marriage,  up  to  the  time  of  the  making  of  the  said  indenture, 
or  to  the  complainant  since,  anything  on  account  of  the  said  mo- 
neys or  the  said  distributive  share. 

That  the  said  executors  (the  defendants)  were,  forthwith  after 
the  making  of  the  said  indenture,  notified  and  informed  of  the 
making  thereof;  and  that  the  complamant,  by  reason  thereof^ 
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was  entitled  to  have  and  receive  into  his  possession  the  said 
moneys  and  distributive  share,  in  the  execution  of  the  trust  di- 
rected by  the  said  indenture. 

That  the  complainant,  or  some  person  in  his  behalf,  has 
repeatedly  applied  to  the  said  L'Hommediu  and  Fowler,  as  such 
executors,  for  a  statement  of  the  account  of  the  testator  as 
such  guardian,  and  for  an  account  of  the  personal  estate  of  said 
testator  and  the  interest  thereof.  But  now  so  it  is  &c.  And 
sometimes  they  pretend,  that  before  the  making  of  the  said  in- 
denture, or  before  they  had  notice  or  information  thereof,  the 
said  Julia  and  Moses  received  the  distributive  share  to  which  the 
said  Julia  was  entitled  out  of  the  residue  of  the  said  personal 
estate,  and  executed  to  the  said  executor  a  release  of  the  said 
distributive  share ;  whereas  the  complainant  charges  the  con- 
trary to  be  true ;  and  that  if  the  said  Julia  and  Moses  ever  did 
receive  any  part  of  the  said  distributive  share,  it  was  but  a 
small  part  thereof,  and  not  to  exceed  $700,  and  was  received 
after  the  making  of  the  said  indenture,  and  after  the  defendants, 
as  such  executors,  had  notice  thereof,  and  after  the  creation  of 
the  said  trust ;  that  the  receipt  thereof  was  the  act,  and  ought  to 
be  considered  by  this  court  as  the  act  of  the  said  Moses  exclu- 
sively, and  not  of  the  said  Julia.  That  if  the  said  Moses  and 
Julia  executed  to  the  said  L'Hommedieu  and  Fowler  a  receipt 
and  release  for  the  said  distributive  share,  such  receipt  and 
release  were  made  and  executed  after  the  making  of  the  said 
indenture  and  the  creation  of  the  said  trust,  and  after  the  said 
executors  were  notified  and  informed  thereof,  and  upon  the  pay- 
ment to  the  sidd  Moses  of  a  sum  not  exceeding  $700,  which  was 
more  than  $3000  less  than  the  distributive  share  to  which  the 
said  Julia  was  entitled,  and  upon  and  by  reason  of  representa- 
tions to  the  said  Mo^es  as  to  the  amount  of  the  residue  of  the 
personal  estate  of  said  testator,  and  especially  of  particular 
items  thereof  to  be  distributed,  made  by  the  said  L^Hommedieu 
and  Fowler,  partly  deceptive  and  untrue,  and  of  wrongful  and 
fraudulent  concealments  made  by  them  of  divers  large  and  im- 
portant items  of  personal  property  of  the  testator,  whereby  the 
said  Moses  was,  intentionally  by  them,  misled  and  deceived  as  to 
the  amount  of  the  distributive  share  to  which  the  said  Julia  was 
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entitled,  and  of  threats  and  intimidations  made  to  and  practiced 
upon  the  said  Moses  by  the  said  L'Hommedien  and  Fowler,  where- 
by they  threatened  and  made  him  apprehensiye  that  they  would 
bring  up  claims  against  him,  then  outstanding,  and  attempt  to  set 
off  the  same  against  the  said  distributive  share  of  the  said  Julia, 
and  of  attempts  made  by  them  to  buy  up  such  outstanding  debts 
for  that  purpose,  and  of  unreasonable  and  oppressive  delay  in  the 
settlement  of  the  estate,  and  not  filing  an  inventory  thereof; 
which  has  been  withheld  to  this  time,  as  the  complaniant  has  been 
informed  and  believes ;  the  said  Moses  being  then  greatly  em- 
barrassed in  his  pecuniary  affairs  and  in  need  of  money.  That 
the  signing  and  execution  of  the  said  receipt  and  release  were, 
and  ought  to  be  considered  by  this  court,  as  the  acts  of  the  said 
Moses  exclusively.  That,  in  particular,  the  said  executors,  or  one 
of  them,  untruly,  and  intentionally  to  mislead  the  said  Moses, 
represented  to  him  that  the  indebtedness  of  one  Joseph  £.  £d- 
sail  to  the  estate  of  the  said  testator  was  only  about  $4000,  and 
that  it  could  not  be  collected  because  of  the  defense  of  usury 
which  could  be  set  up  against  the  same,  and  that  the  amount  due 
on  a  bond  and  mortgage  on  certain  property  called  the  Fruiklin 
'Furnace  property,  constituting  a  part  of  the  personal  property 
of  the  said  testator,  did  not  amount  to  ten  thousand  dollars ; 
whereas  the  complainant  charges  that  the  amount  due  from  said 
Edsall  was  not  less  than  $10,000,  and  that  usury  could  not  be 
successfully  pleaded  thereto,  and  that  the  amount  of  the  said 
bond  and  mortgage  was  not  less  than  $18,000. 

And  the  complainant  submits,  that  if  any  payment  was  made 
to  said  Moses  and  Julia  on  account  of  said  distributive  share, 
and  a  receiptor  release  therefor  was  given  by  tiie  said  Moses  and 
Julia  after  the  making  of  the  said  indenture  and  the  creation  of 
the  said  trust,  such  payment,  receipt  or  release  ought  not  to 
avail  against  the  rights  of  the  complainant  under  the  said  inden- 
ture ;  or,  if  the  court  shall  be  of  opinion,  in  case  it  shall  appear 
that  such  payment,  receipt  and  release  were  made  and  given  after 
the  said  indenture  was'made,  but  without  notice  or  information 
thereof  to  the  said  L'Hommedieu  and  Fowler,  or  either  of  them, 
that  such  payment  &c.  shall  have  effect  as  against  tiie  com- 
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plainant,  they  should  have  effect,  under  any  cironmstuiceB,  only 
to  the  extent  of  the  said  $700. 

The  bill  prays  an  account  of  the  nvxieys  received  by  the  tes- 
tator as  guardian  as  aforesaid,  and  also  of  the  personal  estate  of 
the  testator,  and  that  the  same  may  be  applied  in  due  course  of 
adminintration ;  and  that  the  complainant  may  be  paid,  fcc. 

The  defendants  answered  separately.  The  answer  of  Fowler 
was  filed  April  9th  1846.  He  admits  the  will  and  that  he  and 
L'Hommedieu  proved  the  same,  March  14th  1844 ;  and  that  ihia 
defendant  possessed  himself  of  so  much  of  the  personal  estate  as 
came  to  his  knowledge  within  the  State  of  New  Jersey,  a  true 
and  perfect  inventory  whereof  is  now  nearly  completed,  amount- 
ing to  $40,000,  subject  to  deductions  for  bad  debts  and  unsettled 
acooonts. 

He  admits  the  death  of  Jacob  S.  Thompson,  and  that  said  Julia, 
as  bia  niece  and  one  of  his  heirs  at  law,  became  entitled  to  one 
fifth  of  his  real  estate  ;  and  that  several  tracts  of  land,  part  of 
said  real  estate,  were  assigned  to  her  in  severalty ;  but  that  he 
does  not  know  and  cannot  state  the  value  thereof:  and  that  the 
said  Julia,  as  one  of  the  next  of  kin,  was  also  entitled  to  one  fifth 
of  the  personal  estate  of  the  said  Jacob  S.  Thompson,  after  pay* 
ing  &c. ;  but  how  much  it  amounted  to  he  has  no  knowledge  or 
means  of  ascertaining,  and  therefore  cannot  state. 

He  admits  that  the  said  testator  acted  as  the  guardian  of  the 
person  and  estate  of  the  said  Julia,  and  as  such  took  charge  of 
her  real  estate  after  the  same  was  set  off  to  her,  but  at  what  pre- 
cise time  he  does  not  know ;  nor  does  he  know  or  believe  that 
the  said  testator  ever  occupied  or  used  the  said  lands ;  but  he  is 
informed  and  believes  that  he  rented  some  part  of  said  real  es- 
tate to  one  Mark  Thompson,  for  |200  a  year,  and  afterwards  to 
one  Richard  Coursen,  but  for  what  rent  he  does  not  know ;  nor 
does  he  know  how  long  the  said  Thompson  and  Coursen,  or  eith^ 
of  them,  occupied  said  real  estate,  nor  how  much  rent  thejr  paid 
for  the  same,  except  that  in  the  books  of  the  testator  he  finds  a 
credit  of  $45  to  Coursen  for  rent,  of  Sept.  22d,  1888 ;  and  this 
defendant  afterwards,  but  at  what  precise  time  he  does  not  recol- 
lect, received  of  Coursen  $40,  which  he  paid  over  to  the  said  Julia. 
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He  admits  that  the  testator  in  his  life  time  received  divers 
sums  of  money  of  the  personal  estate  of  said  Thompson  for  the 
use  of  the  said  Julia ;  but  how  much,  or  at  what  time,  or  what 
deposition  he  made  of  the  same  he  has  no  knowledge  except  from 
{he  books  of  account  of  said  testator,  by  which  it  appears  that 
the  testator  received  of  the  Administrator  of  Thompson  in  Pa. 
on  the  18th  Feb.,  1833,  $1315,  and  of  one  Henry  J.  Butterwordi, 
on  the  19th  of  April,  1843,  $9.  Besides  the  said  sums  he  has 
no  knowledge  that  the  testator  received  any  other  moneys  of  the 
said  personal  estate. 

He  states  that  by  the  said  books  of  account  it  also  appears 
Aat  the  said  testator  has  charged  the  said  Julia  with  divers  sams 
of  money  by  him  paid  to  and  for  her,  for  expenses  of  the  par- 
tition of  said  real  estate,  and  of  a  controversey  respecting  the 
same  before  the  Prerogative  Court,  and  for  board  and  tuition  in 
music,  traveling  expenses  ai\d  necessary  and  suitable  things  fur- 
nished her  after  she  attained  21,  amounting,  in  all,  to  $3,176  28, 
and  leaving  a  balance  against  her  of  $1,505  28. 

He  says  he  is  informed  and  believes,  and  therefore  charges 
that  the  testator  paid  out  divers  other  large  sums  of  money  for 
the  said  Julia  not  mentioned  in  the  said  books  of  account,  amount- 
ing to  about  $1000,  which  is  a  just  charge  against  her. 

That  from  the  knowledge  he  has  of  the  transactions  of  the 
said  testator  in  relation  to  the  property  of  the  sud  Julia,  and 
from  the  understanding  in  the  family  while  she  lived  there,  be- 
fore her  marriage,  and  from  conversations  between  the  testator 
and  said  Julia,  he  believes  and  therefore  states  that  the  whole 
amount  of  money  received  by  the  testator  for  her  was  pud  oat 
and  expended  by  him  for  her  use  and  benefit,  or  paid  to  her. 
And  he  recollects,  on  one  occasion  when  he  and  the  testator  were 
conversing  in  the  presence  of  said  Julia  about  her  property,  that 
the  teotator  said  she  was  spending  too  much  money,  and  had  al- 
ready spent  more  than  was  due  to  her. 

And  at  another  time,  after  Julia  had  been  spending  sometime 
in  Washington,  she  mentioned  to  this  defendant  that  the  testator 
would  not  let  her  have  all  the  money  she  wanted,  and  had  told 
her  that  she  had  spent  all  the  money  that  he  had  received  (ox 
her  from  the  estate  of  said  Thompson. 

That  he  verily  believes  that  when  Julia  left  the  testator's 
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house,  after  her  marriage,  she  was  largely  indebted  to  him  for 
moneys  paid  to  her  and  for  her  use  and  benefit,  and  that  it  was  so 
understood  by  her  and  her  said  husband. 

That  he  is  informed  and  belieyes  that  the  said  Jnlia,  after  her 
marriage,  was  the  constant  object  of  the  bounty  of  said  testator, 
and  that  he  paid  to  and  for  her,  and  to  the  said  Moses  on  her  ac- 
count, divers  large  sums  of  money,  but  at  what  time,  and  in 
what  sums  he  does  not  know ;  and  also  gave  to  her  and  her  said 
husband,  soon  after  her  marriage  and  up  to  the  time  of  his  death, 
the  possession  of  a  large  and  valuable  farm  in  Warren  county, 
in  a  part  of  which  the  testator  had  a  life  estate,  and  in  the  resi- 
due the  fee  simple,  and  suffered  them  to  receive  the  rents  and 
profits  thereof  to  the  amount  annually  of  at  least  $300. 

That  from  sundry  letters  of  Bigelow  addressed  to  the  testator, 
and  sundry  accounts  and  statements  in  the  handwriting  of  the 
testator  and  the  said  Bigelow,  it  appears,  and  this  defendant  be- 
lieves and  therefore  states  that  the  testator  paid  and  advanced 
large  sums  to  the  said  Bigelow,  partly  for  his  individual  use,  and 
partly  for  the  use  of  the  firm  of  Bigelow,  Canfield  &  Ingraham  ; 
but,  as  this  defendant  believes,  all  at  the  particular  request  of 
said  Bigelow,  and  to  assist  him  in  his  business,  amounting  to  a 
large  sum  of  money,  but  to  what  sum  he  does  not  know  ;  but  he 
heard  ihetestatator  say,  a  short  time  before  his  death,  that  he 
had  advanced  for  the  said  Moses,  in  money  and  property,  $75,- 
OOO9  and  would  lose  that  amount  by  him ;  all  which,  he  submits, 
is  inconsistent  with  the  idea  of  any  indebtedness  of  the  testator 
to  the  said  Julia  as  set  forth  and  claimed  in  the  bill. 

He  denies  that  he  has  ever  been  requested  to  render  any  state- 
ment of  the  account  of  the  testator  as  guardian  of  the  said  Julia, 
or  otherwise,  either  by  the  complainant  or  any  person  on  his 
behalf;  and  also  denies  that  he  ever  had  any  notice  or  knowl- 
edge whatever,  except  by  the  bill,  of  the  execution  by  the  said 
Moses  and  Julia  to  the  complainant  of  the  said  deed  of  trust  as 
set  forth  in  the  bill. 

He  says  that  the  testator,  by  his  will,  devised  a  tract  of  land 
and  premises  in  the  township  of  Mansfield,  Warren  county,  con- 
taining 28  acres,  with  yaluable  buildings  and  improvements 
hereon,  in  trust  for  the  said  Julia  during  her  life,  and  after  her 
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death  to  her  children ;  and  did  also  give  and  bequeath  onto  his 
executors  whatever  sum  should  at  the  time  of  his  death  be  due 
to  him  from  the  firm  of  Bigelow,  Canfield  &  Ingraham,  or  from 
any  of  the  individuals  of  that  firm,  in  trust  to  and  for  the  ex- 
clusive use  and  benefit  of  said  Julia,  to  be  paid  upon  her  order 
and  receipt ;  and  did,  also,  give  and  devise  to  the  said  Julia,  in 
fee,  the  equal  undivided  eighth  part  of  his  real  estate  not  th^e- 
inbefore  devised ;  and  that  the  value  of  the  real  estate  so  devis- 
ed to  the  said  Julia  greatly  exceeded  the  whole  amount  of  money 
which  the  testator  received  or  ought  to  have  received  and  collect- 
ed as  guardian  of  the  said  Julia;  and  that  the  amount 
of  the  money  due  the  testator  at  the  time  of  his  death, 
from  Bigelow,  Canfield  &  Co.,  and  some  of  the  individuals  of 
that  firm,  also  greatly  exceeded  any  sum  which  the  testator  ever 
received  or  ought  to  have  received  as  the  guardian  of  the  said 
Julia ;  and  that  the  securities  for  the  said  debts  have  been  and 
were  paid  and  transferred  to  the  complainant  before  the  filing  of 
said  bill,  upon  the  order  and  receipt  of  the  said  Julia;  and  this 
defendant  submits  that  the  said  devises  and  bequests  are  and 
should  be  taken  in  satisfaction  of  any  demand  which  the  said 
Julia  might  have  had  against  the  testator  in  his  life-time ;  and 
that  neither  the  said  Julia  nor  any  person  on  her  behalf  have 
any  right  against  the  executors  of  said  testator  to  have  an  ac- 
count of  said  guardianship. 

That  the  testator,  at  the  time  of  his  death,  left  a  paper,  in  his 
own  writing,  purporting  to  be  a  codicil  to  his  said  wiU,  in  the 
words  and  figures  following :  ^^  This  is  a  codicil  to  be  added  to 
the  last  will  and  testament  of  me,  Samuel  Fowler,  which  bears 
date  on  or  about  the  4th  of  December,  1842.  1st,  I  do  hereby 
ratify  and  confirm  my  said  will  in  all  respects,  so  far  as  any  part 
thereof  shall  be  revoked,  altered  or  addition  thereto  by  this  pres- 
ent codicil,  and  first,  the.  first  bequest  in  said  will  made  to  xnj 
wife  Rebecca,  wherein  I  have  bequeathed  to  her  so  much  of  my 
househould  furniture  as  she  may  require  for  her  own  use,  it  is  my 
will  and  intention  hereby  to  alter  and  revoke  the  same  so  far  in  this 
codicil  as  to  say,  that  I  give  and  bequeath  to  her  so  much  of  my 
household  furniture  as  she  may  require  for  her  own  use,  and  so  mach 
as  may  be  required  for  the  use  of  our  children  that  may  wish  to  re- 
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with  her,  uid  at  her  decease  all  the  aforesaid  famitare  to  be 
equally  divided  among  my  four  daughters,  Julia,  Estelle,  Rebec- 
ca and  Clarinda.  In  the  last  bequest  in  the  aforesaid  wUl,  I 
hereby  revoke  that  part  of  the  same  so  far  as  relates  to  my 
daughter  Julia,"  as  by  reference,  &c. 

And  this  defendant  says  that  he  was  advised  by  counsel,  and 
believes,  that  he  would  have  been  able  to  prove  that  the  said  cod- 
icil was  made  and  intended  by  the  said  testator  as  and  for  a 
codicil  to  the  said  will,  and  that  the  same  was  sufficiently  signed 
and  published  to  make  it  effectual  to  pass  personal  estate ;  and 
that  he  and  his  co-executors  soon  after  the  death  of  the  testator 
were  about  to  prove  the  said  codicil,  when  the  said  Moses  filed 
a  caveat  against  the  proving  thereof;  in  consequence  of  which, 
such  proceedings  were  had  in  due  course  of  law,  that  the  matter 
of  proving  the  said  codicil  was  set  down  for  hearing  before  the 
Orphans'  Court  of  Sussex,  on  the  9th  of  April,  1844,  and  after- 
wards continued  to  another  term.  That  while  the  said  matter 
was  so  pending  in  said  court,  the  said  Moses  proposed  to  this 
defendant  and  his  co-legatees  an  arrangement  of  the  said  mat- 
ter ;  and  after  various  propositions  and  conversations,  proposed 
that  if  the  other  residuary  legatees  would  transfer  to  him,  or  to 
some  person  whom  he  should  name,  certain  notes  and  claims 
which  the  said  Moses  had  before  then  transferred  to  the  testator 
as  a  payment  of  the  amount  thereof  upon  his  claims  upon  the 
said  Moses  and  the  said  firm  of  Bigelow,  Canfield  &  Co.,  and 
which  are  particularly  mentioned  in  a  certain  article  of  appoint- 
ment or  order  of  the  said  Julia  hereinafter  set  forth,  amount- 
ing in  the  whole  to  ^,179  71,  besides  interest  then  accrued 
thereon,  and  which  were  then  held  by  this  defendant  as  assets  of 
the  said  estate,  and  would  pay  to  him,  the  said  Moses,  $700,  he 
and  his  said  wife  would  take  the  same  in  full  satisfaction  of  all 
daim  and  demand  upon  the  personal  estate  of  the  testator,  ex- 
cept that  portion  of  the  same  which  was  bequeathed  in  trust  for 
the  said  Julia.  And  on  this  defendant  declining  this  proposi- 
tion, the  said  Moses  urged  the  same  with  great  importunity,  and, 
among  other  reasons  to  induce  the  said  legatees  to  assent  thereto, 
he  stated  that  if  those  notes  and  claims  were  placed  within  his 
control,  he  could,  with  them  and  the  money  he  asked,  compro- 
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mise  and  pay  all  the  debts  outstanding  agamst  him,  and  be  able 
to  resume  business,  and  thus  provide  for  and  benefit  his  family 
more  than  in  any  other  way ;  while,  if  the  said  notes  and  claims 
remained  in  the  hands  of  the  executors,  their  efforts  to  collect 
them  would  probably  be  ineffectual,  as  the  debtors  on  the  sud 
notes  and  claims  were  of  doubtful  ability  to  pay,  and  that  a  very 
considerable  loss  would  be  sustained.  And,  after  consultation  and 
due  reflection,  the  said  legatees,  including  this  defendant,  consid- 
ering that  probably  the  said  notes  and  claims  could  be  tamed  to 
good  account  by  said  Moses  and  be  of  great  service  to  him  and 
his  family,  and  that  they  might  be  in  whole  or  in  part  lost  to  the 
estate  if  retained  by  the  executors,  and  considering  that  die 
sum  of  (^700  was  a  mere  gratuity  and  not  due  to  the  said  Mo- 
ses and  his  wife,  but  that  it  might,  and  probably  would  be  the 
means  of  preserving  the  friendship  and  harmony  of  the  family, 
agreed  to  the  said  proposition  of  the  said  Moses,  and  it  was  then 
supposed  that  all  controversy  about  the  said  estate  was  settled 
between  the  said  parties.  And  this  defendant  says  that  the  said 
Moses  then  produced  the  draft  of  a  receipt  which  he  proposed 
to  give  upon  the  payment  of  the  said  f  700,  but  the  same  was 
excepted  to  by  this  defendant,  because,  by  the  agreement  be- 
tween the  parties,  a  release  of  all  claim  against  the  i)ersonal  es- 
tate was  to  be  given,  and  thereupon  a  form  of  such  release  was 
furnished  to  the  said  Moses  to  be  executed  by  him  and  wife  in 
such  manner  that  it  might  be  duly  recorded  as  an  acquittal  of  the 
said  executors. 

That,  at  a  subsequent  day,  the  said  Moses  presented  to  this 
defendant  a  release  which,  he  believes,  was  copied  from  the  draft 
furnished  as  aforesaid,  or  was  to  the  same  effect,  purporting  to 
be  executed  by  the  said  Moses  and  Julia  in  the  presence  of  a  fe- 
male wholly  unknown  to  any  of  the  executors  or  legatees,  and 
who  he  said  was  the  nurse  of  his  said  wife  ;  and  upon  this  de- 
fendant's excepting  to  the  execution  of  the  said  release  because 
of  the  obscurity  of  the  subscribing  witness,  but  more  particular- 
ly for  want  of  a  proper  acknowledgment  by  the  said  Julia,  the 
said  Moses  pretended  to  be  offended  at  what  he  suggested  was  a 
want'  of  confidence  in  him  and  a  reflection  upon  the  integri^  of 
himself  and  wife,  and  an  insinuation  that  they  would  be  guilty  of 
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repndiating  their  coHtract ;  but  this  defendant  insisted  upon  a 
leleaae  duly  signed  and  acknowledged  by  the  said  Julia  before  a 
proper  officer  ;  and  afterwards,  on  or  about  May  16, 1844,  the 
said  Moses  produced  a  lease  executed  by  him  and  his  said  wife 
and  duly  acknowledged  by  the  said  Julia  before  one  of  the  Mas- 
ters of  this  Court ;  which  said  release  is  of  the  tenor  and'  effect 
following :  ^^  Know  all  men  by  these  presents,  that  we,  Moses 
Bigelow  and  Julia  Ann  Bigelow  his  wife,  both  of  &c.,  the  said 
Julia  being  the  daughter  of  Samuel  Fowler,  late  of  &c.,  de- 
ceased, and  called  Julia  in  and  by  his  will,  do  hereby  confess 
and  acknowledge  that  we  hare  had  and  received  of  and  from 
Elias  L'Hommedieu  and  Samuel  Fowler,  acting  executors  of  said 
will,  $700  in  full  payment  and  satisfaction  of  all  legacy  and 
legacies,  distributiye  share  and  shares  of  the  personal  estate  of 
sud  deceased  to  which  we  or  either  of  us  are  or  is  or  may  be  en- 
titled by  law  under  the  said  will,  except  the  legacy  and  bequest 
in  said  will  contained  whereby  the  testator  gave  and  bequeathed 
unto  the  executors  thereof  whatever  sum  or  sums  of  money 
might,  at  the  time  of  his  decease,  be  due  to  him  from  Bigelow, 
Canfield  &  Ingraham,  or  from  any  of  the  individuals  of  that 
firm,  in  trust  to  and  for  the  exclusive  use  and  benefit  of  his  said 
daughter  Julia,  to  be  paid  upon  her  own  order  or  receipt,  and 
except,  also,  all  the  estate,  right,  interest,  produce  and  profits 
which  we  the  said  Moses  and  Julia,  or  either  of  us,  have  or  has 
or  may  have  in  the  real  estate  of  the  said  deceased  or  any  part 
thereof  which  may  be  sold  by  the  ^aid  executors  by  virtue  of  the 
said  will.    In  witness  whereof,  &c.,  this  13th  of  May,  1844. 
Signed,  sealed  and  delivered  in  the  presence  of  J.  C.  Penning- 
ton." 

That  this  defendant,  on  the  delivery  to  him  of  the  said  release, 
delivered  to  the  said  Moses,  in  the  presence  of  the  complainant, 
the  note  of  this  defendant  for  the  said  sum  of  $700,  which  was 
received  as  payment  of  the  said  sum,  and  has  since  been  paid  by 
this  defendant ;  and  at  the  request  of  the  said  Moses  transferred 
and  delivered  the  said  notes  and  claims  pursuant  to  the  proposi- 
tion of  the  said  Moses  and  the  said  agreement,  and  also  by  the 
appointment  and  direction  of  the  said  Julia,  hereinafter  recited. 
And  this  defendant  further  states  that,  as  the  said  codicil  related 
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only  to  the  interests  of  the  said  Julia  in  the  residue  of  Ihe  said 
personal  estate  and  to  the  household  property,  and  that,  hamg 
adjusted  the  claim  of  the  said  Julia  in  the  manner  aforesudand 
obtained  a  full  release  and  discharge  of  the  said  interest,  and 
having  also  made  a  satisfactory  arrangement  with  their  mother 
about  the  said  household  property,  the  said  residuary  legatees 
were  advised  and  believed  that  it  was  unnecessary  to  prove  Ae 
said  codicil ;  and,  accordingly,  proof  of  the  same  was  not  at- 
tempted. 

He  says  that  the  said  release  of  the  said  Moses  and  Julia  was 
given  by  them  with  full  knowledge  of  said  Moses,  and,  as  tihis 
defendant  was  informed  by  him  and  believes,  with  the  fuU  know- 
ledge and  consent  of  his  said  wife.  And  this  defendant  denies 
that  the  said  release  was  procured  by  any  threats  or  misrepre- 
sentations, concealment  or  deception  of  any  kind  by  him  to  or 
upon  the  said  Moses,  either  directly  or  indirectly ;  or  that  he 
ever  withheld  from  said  Moses  or  his  said  wife  any  information 
he  possessed,  or  which  either  of  them  desired  to  receive  of  him, 
respecting  the  said  estate ;  but  he  states,  that  he  informed  the 
said  Moses,  before  the  execution  of  the  said  release,  truly,  of  the 
amount  of  the  personal  estate  of  said  testator  to  the  best  of  his 
knowledge  and  belief ;  and  he  denies  that  he  represented  to  tiie 
said  Moses  or  any  other  person  that  the  indebtedness  of  the  siud 
Jos.  E.  Edsall  to  the  estate  could  not  be  collected  because  of  the 
defense  of  usury  which  could  be  set  up  against  the  same,  or  any 
thing  to  that  effect.  He  says  he  may  and  probably  did  tell  said 
Moses,  as  in  truth  he  might,  that  the  indebtedness  of  the  sud 
Edsall  to  the  estate  was  of  very  long  standing  and  might  proba- 
bly be  defeated  by  the  plea  of  the  statute  of  limitations,  and  that 
the  transactions  concerning  the  same  were  very  loose  and  might 
be  difficult  to  prove,  and  the  amount  uncertain  if  the  sdd  claim 
should  be  resisted. 

He  denies  that  he  ever  made  any  misrepresentation  to  the  said 
Moses  respecting  the  bond  and  mortgage  on  the  Franklin  FuT' 
naee  property ;  but  says  he  believes  he  did  state  to  the  said 
Meses  trtdy  what  he  supposed  to  be  the  amount  due  thereon, 
aince  which  time  a  daini  for  an  allowtoce  upon  the  said  bond 
laid  mortgage  haa  been  made,  by  the  ow^ra  of  the  equi^  of  t«- 
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demption,  for  an  aUeged  deficiency  in  the  quantity  of  lands  con- 
veyed by  the  testator  to  the  mortgagors,  and  to  secure  a  part  of 
the  pnrcdiase  money  for  which  land  the  mortgage  was  given. 

He  stibmits  whether  the  attempt  of  the  complainant,  and  of  the 
8&id  Moses  and  Julia  through  the  complainant,  to  repudiate  the 
said  release  is  not  a  fraud  upon  the  executors  and  legatees ;  and 
whether  the  conduct  of  Bigelow  in  procuring  the  arrangement  of 
the  controversy  about  the  said  codicil  has  not  the  appearance  of 
settled  design  and  practice  upon  the  executors  and  legatees  to 
deceiye  and  defraud  them. 

He  states  that,  although  the  complainant  was  present  at  the 
time  this  defendant  delivered  to  the  said  Moses  the  said  note  for 
$700^  and  saw  and  knew,  as  this  defendant  believes,  the  nature 
of  the  whole  transaction,  yet  he  gave  no  notice  to  this  defendant 
nor  said  a  word  to  him  about  the  said  trust  deed,  or  that  he  was 
a  trustee  or  representative  of  the  said  Julia ;  nor  was  any  intim- 
ation of  that  kind  given  to  this  defendant  except  what  was  to  be 
gathered  from  the  said  appointment,  order  or  receipt  made  by  the 
said  Julia,  in  the  words  and  figures  following :    "  Whereas  Sam- 
uel Fowler,  late  of  &c.,  deceased,  made  and  published  his  will 
and  thereby  gave  and  bequeathed  as  follows  :  Item,  I  give  and 
bequeath  unto  my  executors  whatever  moneys  may  at  my  de- 
cease be  due  me  from  Bigelow,  Canfield  &  Ingraham,  or  from 
any  of  the  individuals  of  that  firm,  in  trust  and  to  and  for  the 
exclusive  use  and  benefit  of  my  said  daughter  Julia,  to  be  paid 
upon  her  own  order  and  receipt ; ,  and  whereas  Moses  Bigelow, 
one  of  the  individuals  of  the  said^firm,  was  individually  indebted 
to  the  said  deceased  in  a  large  amount  of  money  at  the  time  of 
his  decease,  for  which  a  judgment  has  been  obtained  in  the  Su- 
preme Court,  and,  as  collateral  security  for  the  said  money  so  due , 
from  him  to  the  said  deceased,  did  assign,  transfer  and  set  over 
to  the  said  Samuel  Fowler,  deceased,  on  the  22d  March,  1843, 
six  notes  drawn  by  Benjamin  Terry,  payable  at  the  State  Bank 
at  Newark  to  the  order  of  said  Bigelow  and  by  him  indorsed ; 
one  dated  Newark,  Nov.  12, 1842,  at  six  months,  for  $208  08, 
and  the  remaining  five  dated  March  18,  1848,  one  payable  in 
torn  monihs,  for  {306  15 ;  another  at  six  months,  for  ^592  8Tl 
tnothet  tf  eiglLi  monthe,  for  Ci92  C7 }  uiothor  cbl  ten  month;:^ 
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for  $692  87 ;  and  the  other  at  twelve  months,  for  $592  87,  for 
which  the  said  Moses  now  holds  the  receipts  of  said  tesMat  ex- 
pressing the  purpose  for  which  the  same  were  assigned  as  afore- 
said ;  and  whereas  the  said  firm  of  Bigelow,  Canfield  &  lograr 
ham  was  also  indebted  to  the  said  deceased,  at  the  time  of  his 
death,  in  a  large  amount  of  ^  money,  and,  as  collateral  security 
therefor,  the  said  Bigelow,  one  of  the  individuals  of  the  said  firm, 
did  assign,  transfer  and  set  over,  on  the  24th  of  April,  184S,  the 
proceeds  of  S.  S.  Merriman's  note,  due  June  16, 1842,  payable 
to  the  order  of  said  firm,  for  $518  95,  then  in  the  hands  of  Bliss 
&  Baldwin,  Gainesville,  Ala.,  for  collection,  and  a  note  of  Barrow 
&  Wilson,  dated  St.  Francisville,  May  21, 1842,  payable  to  the 
order  of  said  firm  on  the  6th  February,  1843,  for  $422  15 ;  «id, 
on  the  same  day,  an  order  of  J.  W.  Brunott,  for  the  moneys  he 
might  collect  on  Collins  &  Baldwin's  two  notes  indorsed  by  M.  L. 
Meeker,  of  about  $7()8  each ;  and  whereas  the  said  notes  and 
claims  are  now  held  by  the  executors,  and  for  the  puiposes  for 
which  they  were  assigned  as  aforesaid,  as  per  the  rec^pts  now 
held  by  the  said  Moses  ;  and  whereas,  by  the  force,  operation 
and  legal  efiect  of  the  said  bequest,  the  said  Julia  has  become 
entitled  to  the  said  notes  as  collaterals  to  the  indebtedness  so  be- 
queathed to  her  :  now  I,  Julia  Ann  Bigelow,  wife  &c.,  and 
daughter  &c.,  and  the  legatee  in  said  will  named,  do  hereby  au- 
thorize, empower,  order  and  direct  the  executors  of  said  deceased 
to  assign  and  transfer  all  the  aforesaid  notes,  claims  and  demands 
to  Samuel  H.  Pennington,  of  &c.  And  I  do  hereby  declare 
that,  upon  such  delivery,  this  writing  shall  be  a  full  and  effectual 
receipt  for  the  same  from  me,  and  a  full  and  effectual  discharge 
of  the  said  executors  therefrom.    Witness  &c. 

Signed,  sealed  and  delivered  in  the  presence  of 

J.  P.  Penningtoit. 

JULIA  ANN  BIGELOW." 

Upon  which  said  appointment  is  indorsed  the  receipt  of  the 
complainant  as  follows : 

"  Received,  Newark,  May  16,  1844,  of  Samuel  Fowler,  of 
&c.,  one  of  the  executors  of  Samuel  Fowler,  an  assignment  of 
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aQ  of  the  notes,  claims  and  demands  mentioned  and  described  in 
the  "within  order.     . 

(Signed)  SAMUEL  H.  PENNINGTON. 

And  from  two  other  orders  or  receipts  respecting  the  claims  of 
the  said  testator  against  the  said  firm  of  B.,  C.  &  I.,  or  some  of 
them,  which  had  been  bequeathed  in  trust  for  the  sidd  Julia ;  to 
which  orders  or  receipts,  signed  by  the  said  Julia,  dated  May  7> 
1844,  he  refers. 

He  farther  says  that  the  said  Moses  had,  pending  the  negotia-, 
tion  about  the  said  codicil,  stated  that  the  notes  and  claims  by 
him  transferred  to  the  testator  on  account  of  his  claims  against 
said  Moses  and  his  said  partners  were  collateral  security  for  so 
much  of  the  said  claims,  and  as  such,  constituted  a  part  of  the 
trust  property  bequeathed  to  the  said  Julia.  And  at  the  time  of 
the  payment  of  the  said  $700  to  the  said  Moses  it  was  also  so 
insisted ;  but  this  defendant  then  claimed  and  still  claims  that 
the  said  notes  and  claims  so  transferred  to  the  testator  were  not 
collateral  to  the  claim  of  said  testator,  but  were  taken  as  a  pay^ 
ment  of  so  much  thereof ;  but  this  defendant  believes,  and  was 
80  advised,  that  if  the  said  notes  and  claims  were  transferred 
according  to  the  order  of  the  said  Julia  and  the  request  and  de- 
sire of  the  said  Moses,  and  a  proper  release  and  acquittance  was 
executed  to  the  said  exe6utors,  it  was  of  no  consequence  to  them, 
nor  to  the  legatees,  whether  the  said  notes  and  claims  were  con- 
sidered as  collateral  security  for,  or  a  payment  on  said  claims 
against  the  said  Moses  and  his  said  partnership  firm ;  and  there- 
fore, only,  he  consented  to  the  recitals  contained  in  the  said  re- 
ceipts or  orders ;  but  this  defendant  expressly  states  that  the 
said  notes  and  claims  constituted  a  part  of  the  consideration  of 
the  said  release,  although  at  the  particular  desire  of  the  said 
Moeee  it  was  not  so  expressed  in  the  said  release. 

He  says  that,  after  the  settlement  of  the  said  claim  of  the 
said  Moses  and  his  wife  to  the  residuary  part  of  the  personal  es- 
tate, upon  consultation  with  the  said  residuary  legatees,  it  was 
b J  them  thought  advisable  not  to  complete  and  fill  the  inventory 
of  the  personal  estate  until  they  should  ascertain  the  amount  of 
money  due  from  said  Edsall  and  upon  the  bond  and  mortgage  oa 
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Hie  said  Furnace  property  and  seyeral  other  large  and  unsettled 
elaims ;  but  the  said  inventory  and  appraisement,  so  far  as  the 
same  could  be  made  with  certainty,  and  a  schedule  of  all  the  as- 
sets and  personal  property  which  had  come  to  the  knowledge  of 
this  defendant,  were  kept  among  the  papers  of  the  said  estate, 
and  at  all  times  accessible  to  and  subject  to  the  examination  of 
all  the  said  legatees  and  other  persons  interested  in  the  said  es- 
tate ;  and  no  concealment  of  any  kind  was  made  or  attempted  in 
reference  to  any  of  the  assets  or  property  of  the  said  estate. 

But  he  submits  that  the  said  Moses  and  his  said  wife,  haying 
receiyed  all  the  share  of  the  said  personal  property  due  to  them, 
and  given  their  acquittance  and  release  for  the  same,  have  now 
no  right,  by  themselves  or  any  other  person  for  them,  to  call  the 
executors  in  question  respecting  the  same,  or  respecting  the  in- 
ventory thereof,  or  any  proceedings  relating  thereto. 

But  if,  in  the  opinion  of  the  Court,  the  said  release  should  not 
be  construed  and  taken  to  be  an  absolute  bar  of  any  farther 
claim  of  the  said  Moses  and  Julia  to  the  said  personal  estate, 
that  then  this  defendant  may  be  permitted  to  prove  the  sidd  cod- 
icil, and  that  due  and  legal  effect  may  be  given  to  the  same  *,  and 
that  the  said  notes  and  claims  transferred  in  pursuance  of  the 
sud  agreement  may  be  restored  to  this  defendant,  to  the  end  that 
they  may  be  applied  in  due  course  of  administration  accordbg 
to  the  will ;  and  that  the  said  (700  so  paid  may  be  refunded  to 
this  defendant,  or  made  a  charge  against  the  said  Julia,  to  be 
paid  and  allowed  out  of  the  said  claims  bequeathed  to  her  in 
trust  as  aforesaid ;  or  that  such  order  may  be  made  respecting 
the  said  notes  and  claims  as  the  court  shall  think  equitable  and 
just. 

The  answer  of  the  other  executor  is  substantially  the  same. 

Testimony  was  taken  on  both  sides ;  and  the  cause  was  heard 
on  the  pleadings  and  proofs. 

j9.  C.  M.  Pennington  and  .4.  Whitehead  for  the  complainant. 
They  cited  2  Wms.'s  Exr^Sy  928,  9 ;  1  Story^s  Eq.  Jur.,  sec. 
259  and  note,  807,  308,  310,  321,  384,  207,  246, 116  and  on; 
8  &jDanst.  463 ;  1  Ves.  401 ;  6  Simons^  576 }  4  Russell,  35 ;  1 
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McCcrd,  889 ;  5  John.  Ch.  409 ;  2  Cotoen,  196 ;  2  Jo&n.  C&. 
26,  256 ;  1  Jft.  27, 394;  4  Pat^e,  678;  4  /oAn.  Ch.  104;  1 
florr.  4-  Gftfl,  11 ;  1  HiU's  Ch.  890 ;  16  Peters,  27  ;  1  Fern. 
82;  4  Caii«n,  220 ;  1  Bro.  CA.  1 ;  2  iJ.  161- 

D.  Haines  and  P.  D.  Froom  for  the  defendants.  They  cited 
Ford  on  I^g.  248,  250 ;  18  Law  Lib.  128,  and  notes ;  2  P. 
IFm.'*  132 ;  Moseky,  8 ;  2  iS/ory'*  Eq.,  sec.  1119, 1122 ;  1 
Green's  CA.  1 ;  3  P.  JFm.'s  353  ;  1  Story's  Eq.j  seo.  110, 121, 
130, 1 ;  3  Swanst.  400,  467 ;  1  Sim.  ^  Stu.  555 ;  1  P.  Wm.'s 
733  ;  1  Ves.  and  Beam.  30 ;  4  Fe^.  849  ;  1  Story's  Eq.y  sec. 
132 ;  2  Boff  tf  Beatty,  171, 180 ;  4  Stark.  Ev.  708  ;  1  Burr. 
Rep.  424 ;  4  Term.  li<p.  678 ;  1  Greenl.  Ev.y  sec.  324 ;  2 
JTm/'^  Com.  179, 180 ;  13  Peters,  221,  231 ;  1  Coare,  188 ;  2 
SitorAr.  Ut;.  551. 

The  Chanc£llor.  Samuel  Fowler,  deceased,  died  Feb.  26, 
1843,  leaving  a  will,  dated  Dec.  4, 1842,  bj  which,  (after  giv- 
ing divers  pecuniary  and  specific  legacies,  and  devising  certain 
of  his  real  estate,  and  directing  the  payment  of  certain  annui- 
ties out  of  his  personal  estate,  and  which  he  charged  upon  the 
residue  of  his  real  estate  not  specifically  devised,  in  case  of  a 
want  of  personal  estate,  and  authorizing  his  executors  in  that 
case  to  sell  or  set  apart  for  such  payment  such  part  of  the 
said  residue  of  his  real  estate  as  they  should  deem  proper,)  be- 
queathed and  devised  as  follows :  ^^  Item,  I  give  and  bequeath 
unto  my  executors  whatever  sum  or  sums  of  money  may,  at  the 
time  of  my  decease,  be  due  to  me  from  Bigelow,  Canfield  &  In- 
graham,  or  from  any  individual  of  that  firm,  in  trust  and  to  and 
for  the  exclusive  use  and  benefit  of  my  daughter  Julia,  to  be 
paid  upon  her  own  order  and  receipt.  Item,  all  the  rest  and  res- 
idue of  my  estate,  real  and  personal  J I  give,  devise  and  bequeath 
unto  my  sons  Samuel,  Henry  Ogden,  Robert  Ogden  and  John, 
and  my  daughters  Julia,  Mary,  Estelle,  Rebecca  and  Clarinda, 
to  be  equally  divided  between  them,  share  and  share  alike." 

Julia,  one  of  the  daughters,  had,  in  Feb.  1836,  intermarried 
with  Moses  Bigelow. 

After  the  death  of  the  testator,  and  on  the  Tth  May,  1844,  by 
an  indenture  between  the  said  Moses  Bigelow  and  Julia  his  wife. 
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of  tiie  first  iNui,  and  Samuel  H.  Penmngton,  of  the  seoond  party 
reciting  the  said  will,  the  said  Moses  Bigelow  and  his  said  irile 
conveyed  to  the  said  Samuel  H.  Pennington  all  the  interest, 
property,  claim  and  demand  of  the  said  parties  of  the  first  part, 
or  either  of  them,  under  the  said  will,  in  trust,  to  pay  and  trans- 
fer the  moneys,  securities,  &c.,  to  such  person,  for  such  pur« 
I)Oses  and  in  such  manner  as  the  said  Julia,  notwithstanding  her 
coverture,  should,  by  writing  under  seal  attested  by  two  wit- 
nesses, or  by  will  direct ;  and  in  default  of  and  until  such  direc- 
tion, and  so  far  as  any  such  direction  shall  not  extend,  in  trust 
to  invest,  &c. ;  and,  during  the  joint  lives  of  the  said  Moses  and 
Julia,  pay  the  interest  and  annual  produce  of  the  trust  moneys 
and  securities  into  the  proper  hands  of  the  said  Julia,  or  to  such 
person  and  for  such  purposes  as  the  said  Julia  shall,  by  writing, 
from  time  to  time  direct,  for  the  sole  and  separate  use  of  the  said 
Julia ;  and  if  the  said  Julia  shall  survive  the  said  Moses,  to  pay 
and  transfer  the  said  moneys  and  securities  unappointed  and  un- 
disposed of  to  the  said  Julia;  but  if  the  said  Moses  shall  sur- 
vive the  said  Julia,  then  to  pay  the  interest  and  annual 
produce  of  the  said  moneys  and  securities  to  the  said  Moses  or 
such  person  and  for  such  purpose  as  he  shall,  by  writing,  from 
time  to  time  direct ;  but  not  by  way  of  anticipation ;  and  after 
the  death  of  the  said  Moses  and  Jalia,  or  the  survivor  of  them, 
to  pay  and  transfer  the  said  moneys  and  securities  to  such  per- 
son or  persons  as  would,  under  the  statutes  for  the  distribution 
of  the  estates  of  intestates,  be  entitled  to  the  personal  estate  of 
the  said  Julia. 

On  the  20th  Sept.  1845,  the  said  Samuel  H.  Pennington,  trus- 
tee as  aforesaid,  exhibited  his  bill  against  £lias  L'Hommedieu 
and  Samuel  Fowler,  (the  latter  being  one  of  the  children  and  de- 
visees and  residuary  legatees*  under  the  will  of  the  said  Samuel 
Fowler,  deceased,)  the  acting  executors  of  the  will  of  Samuel 
Fowler,  deceased,  for  an  account  of  the  personal  estate  of  the 
said  testator,  and  for  the  distributive  share  of  the  said  Julia 
thereof  under  the  said  will. 

The  answers  of  the  executors,  filed  April  9, 1846,  admit,  that 
the  defendant  Samuel  Fowler  possessed  himself  of  so  much  of  the 
personal  estate  as  came  to  his  knowledge  within  the  State  of  New 
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Jereeyi  a  true  and  perfect  inyeiitory  whereof,  the  answer  says, 
JB  now  nearly  completed,  amonnting  to  $40,000 ;  and  they  set 
np,  in  defense,  a  release,  dated  May  13, 1844,  executed  by  the 
flaid  Mosee  and  his  said  wife,  by  which  they  acknowledge  to  have 
reoeiyed  from  Elias  L'Hommedien  and  Samuel  Fowler,  acting 
esecators  &c«,  $700  in  full  payment  and  satisfaction  of  all  leg- 
acy and  legacies,  distributiye  share  and  shares  of  the  personal 
eetate  of  said  testator  to  which  they  or  toAer  of  them  ai'b  or  ia 
-ixr  may  be  entitled  by  law  under  the  will  of  the  said  testator,  est- 
Mpt  the  bequest  in  said  will  whereby  tiie  testator  bequeathed  to 
-said  execut(Mrs  whatever  money  might,  at  his  death,  be  due  to  him 
firom  Bigelow,  Canfidd  &  Ingraham,  or  from  any  of  the  indiyid- 
Hals  of  that  firm,  in  trust  to  and  for  the  exclusive  use  and  bene- 
fit of  his  said  dau^ter  Julia. 

No  inventory  of  the  personal  estate  of  the  testator  was  shown 
to  Bigelow  and  wife,  or  either  of  them,  at  or  before  the  execution 
<f  the  said  release ;  nor  has  any  inventory  of  the  whole  personal 
«tate  of  the  testator  yet  been  made ;  nor  have  the  defendants 
mTonned  the  oomrt  by  their  answers  what  is  the  true  amount  of 
moh  personal  estate  to  be  distributed  under  the  residuary  claise 
Jn  tfie  said  wilL  But  suSeient  appears  firom  the  answers  «nd 
fireoiCs  in  the  cause  to  show  that  the  distributive  share  of  ti^e  said 
Ju^  under  the  said  residuary  dause  would  be  $4,600  or  more. 

If  nothing  more  flian  this  appeared  in  the  ease,  it  could  not 
be  gravdiy  contended  that  the  rdeaee  would  be  a  bar.  The  ceort 
wiould  presume,  either  that  both  parties,  Ihe  executors  and  B^j^ 
low  and  wife,  were  under  a  misapprehension  as  to  the  amount  ^ 
A»  personal  estate,  <Mr  that  Bigelow  and  wife  were  under  suibk 
misapprehension  and  that  ike  executors  omitted  to  inform  them 
•of  the  amount  thereof ;  either  of  which  pre8umpti<«s  would  be  a 
sufficient  ground  <m  which  to  declare  tiiie  release  inoperative* 

The  foregoing  view  gives  the  simple  result  of  &e  trausactioa 
Wiween  the  executors  and  Bigelow  and  wife.  A  distributive 
flhare  worth  $4,600  was  released  for  $700. 

It  may  readily  be  anticipated  that  the  executors  would  not 
liave  proposed  or  received  a  proposition  for  such  a  settlement  for 
this  distributive  share,  or  attempted  to  sustain  it  before  ttie 
-ewarif  without  laying  before  the  court  soiae  ciicumstaaees  en 
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which  they  acted  in  making  or  acceding  to  a  proposition  for  a 
settlement  on  such  terms,  and  on  which  to  contend  for  die  valid- 
ity of  the  release. 

The  grounds  laid  before  ns  by  the  execators  on  which  they 
-contend  that  the  release  is  valid,  are,  first,  that,  after  the  death 
of  the  testator,  a  paper  in  his  own  handwriting  was  found  in  the 
irords  and  figures  following :  ^^  This  is  a  codicil  to  be  added  to 
ihe  Idst  will  and  testament  of  me,  Samuel  Fowler,  which  bears 
date  on  or  about  the  4th  of  December,  1842 — ^Ist,  I  do  hereby 
ratify  and  confirm  my  said  will  in  all  respects  ■  so  far  as 

any  part  thereof  shall  be  revoked,  altered  or  addition  thereto  by 
this  present  codicil,  and  first,  the  first  bequest  in  said  will  made 
to  my  wife  Rebecca,  wherein  I  have  bequeathed  to  her  so  mudi 
of  my  household  furniture  as  she  may  require  for  her  own  use,  it 
is  my  will  and  intention  to  alter  and  revoke  the  same  so  far  in 
this  codicil  as  to  say  that  I  give  and  bequeath  to  her  so  much  of 
my  household  furniture  as  she  may  require  for  her  own  use  and 
so  much  as  may  be  required  for  the  use  of  our  children  that  may 
wish  to  reside  with  her,  and  at  her  decease  all  the  aforesud  for- 
niture  to  be  equally  divided  among  my  four  daughters,  Julia, 
Estelle,  Rebecca  and  Clarinda.  In  the  last  bequest  in  the  afore- 
said will,  I  hereby  revoke  that  part  of  the  same  so  far  as  relates 
to  my  daughter  Julia."  (This  paper  was  not  signed,  nor  was 
any  concluding  clause  added  to  it :  it  was  found  in  just  the  shape 
above  given.)  That  the  executors  submitted  this  paper  to  the 
Surrogate  of  Sussex  for  probate.  That  the  said  Surrogate  de- 
clined admitting  it  to  probate.  That  the  executors  proved  the 
will.  That  the  executors  took  steps  for  the  purpose  of  submit- 
ting to  the  Orphans'  Court  of  Sussex  and  of  contending  before 
that  court  that  the  said  paper  should  be  admitted  to  probate  as  a 
codicil.  That  while  matters  stood  in  this  position  the  negotia- 
tion between  the  executors,  or  Samuel  Fowler,  one  of  the  execa- 
tors, and  Bigelow  in  reference  to  the  share  of  Bigelow's  wife  was 
going  on ;  and  that  the  hearing  before  the  Orphans'  Court  was 
several  times  postponed  in  view  of  the  said  negotiation.  That 
the  said  Samuel  Fowler  contended  that  the  said  paper  was  a  cod- 
icil, and  that  the  negotiation  with  Bigelow  was  concluded  and 
assented  to  by  Bigelow  on  the  ground  of  the  doubt  existing 
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whether  this  paper  was  or  was  not  a  codicil.  That  after  the  ne- 
^tiation  with  Bigelow  was  concluded  and  the  release  of  him  and 
his  wife  was  obtained,  it  was  thought  by  the  said  Samuel  Fowler 
and  the  other  members  of  the  family  that  it  was  not  worthwhile 
to  proceed  further  in  the  matter  of  the  said  paper,  and  the  ques- 
tion  whether  it  could  be  admitted  to  probate  was  never  submitted 
to  the  said  Orphans'  Court. 

The  next  ground  on  which  the  executors  contend  that  £he  re- 
lease is  valid  is,  that  the  executors  claimed  that  certain  promis- 
sory notes  made  by  third  persons  to  Bigelow,  or  to  Bigelow,  Can- 
field  &  Ingraham,  which  had  been  assigned  to  the  testator  in  his 
lifetime,  and  which  Bigelow  claimed  were  assigned  oy  him  as  col- 
lateral security  for  the  debt  of  Bigelow  or  said  firm  to  the  testa- 
tor, were  not  collaterals,  and  would  not  go  to  Bigelow's  wife  aa 
incident  to  the  principal  debt  bequeathed  to  her,  nor  to  the  said 
Bigelow,  but  were  absolutely  a  part  of  the  assets  of  the  testa- 
tor's estate,  unconnected  with  the  said  debt  and  independent 
thereof ;  and  that  the  consent  of  the  executors  to  assign  these 
promissory  notes  to  some  person  for  the  use  of  Bigelow  and  wife^ 
or  one  of  them,  and  their  assignment  of  the  same  accordingly, 
was  a  part  of  the  consideration  of  the  release. 

As  to  the  nature  of  the  paper  spoken  of  as  a  codicil,  if  the 
executors  were  sincere  in  their  claim  that  it  was  a  codicil,  it.  was 
their  duty  to  proceed  to  submit  the  question  of  probate  to  the 
proper  tribunal.  If  it  was  a  codicil  it  cut  off  Julia  entirely  from 
any  share  in  the  residue  of  the  personal  estate ;  and  they  were 
out  of  the  line  of  their  duty  in  offering  Bigelow  anything  for  his 
wife's  share  of  the  personal  estate.  Several  of  the  distributees 
under  the  residuary  clause  were  minors.  If  they  thought  it  a 
codicil  they  were  guilty  of  a  breach  of  du^  and  of  trust  in  not 
submitting  it  for  probate  without  any  reference  to  or  any  attempt 
to  negotiate  with  Bigelow ;  and  are  in  breach  of  duty  and  of 
trust  yet  in  omitting  to  submit  it  for  probate.  Executors  cannot 
1>e  aUowed  to  claim  a  paper  to  be  a  codicil  cutting  off  a  share,  and 
postpone  from  time  to  time  the  hearing  upon  the  question,  and 
offer  so  much  for  the  share  and  give  it,  and  then  omit  to  submit 
the  question  of  probate  to  the  court.  They  are  not  at  liberty 
IhuB  to  speculate,  either  for  themselves  or  the  other  distributeeSf 
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(m  the  fears  of  the  person  (a  child  in  this  case,  or  the  hnshand  of 
a  child,)  to  be  affected  by  the  paper  if  it  be  a  codicil,  and,  on  ef- 
fecting an  arrangement  with  such  person,  omit  to  offer  it  for  pro- 
bate, and  go  on  and  settle  the  estate  under  the  will  which  gives 
to  such  person  a  full  share  of  the  residue.  To  sanction  such  a 
proceeding  would  be  to  sanction  a  breach  of  duty  in  executors, 
and  to  open  a  door  for  all  manner  of  practices  by  executors  or 
claimants  under  a  will.  No  higher  duty  rests  on  this  court  than 
that  of  insisting  upon  a  plain,  direct  and  faithful  perfonnanceof 
the  trust  reposed  in  executors. 

As  to  the  matter  of  the  collaterals  before  mentioned,  no  such 
consideration  appears  in  the  release ;  and  it  does  not  appear  that 
ihey  were  inventoried  as  a  part  of  the  |40,000.  Again,  I  think 
it  clear  that  they  were  collaterals. 

It  is  manifest  that  the  executors  in  their  negotiation  with 
Bigelow  insisted  on  these  two  claims  or  grounds :  that  these  notes 
were  absolutely  a  part  of  the  assets  of  the  estate ;  and  that  the 
said  paper  was  a  codicil ;  and  by  means  of  these  insistments 
reached  the  result  of  the  negotiation  with  Bigelow.  Mow,  if 
these  notes  were  made  a  part  of  the  assets  of  the  estate,  what 
right  had  they  to  give  them  to  Bigelow  1  The  other  distributees 
were  entitled  to  their  shares  of  them.  In  assigning  them  they 
jielded  to  Bigelow's  claim  that  they  were  but  collaterals.  If  the 
insistments  of  the  executors  were  correct,  Julia  was  not  entitled 
to  $1  of  the  personal  estate,  nor  she  nor  Bigelow  to  $1  of  these 
collaterals.  What  right  had  the  executors  to  say  they  would 
^ve  Bigelow  the  notes,  though  they  claimed  they  were  assets  of 
the  estate,  and  give  him  $700  besides,  though  they  thought  he 
was  not  entitled  to  |1 1 

It  seems  plain  to  me  that  the  course  taken  by  the  executors 
shows  that  these  claims  and  insistments  were  insincerely  made 
for  the  purpose  of  cutting  off  Bigelow  and  wife  with  as  little  as 
possible.  I  cannot  conceive  that  an  executor  having  no  interest 
himself  in  the  residue  could  have  adopted  such  a  course.  And 
this  transaction  can  be  regarded  by  the  court  only  as  a  transac- 
tion by  Samuel  Fowler  in  his  character  of  executor.  He  was  not 
at  liberty  to  set  up  such  claims  and  objections  as  he  made  to 
Bigelow,  in  his  character  of  executor,  with  a  view  to  enlarge  his 
share  of  the  residue  as  an  individual. 
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I  am  clearly  of  (pinion  that  the  release  should  be  declared 
Toid,  and  that  the  executors  most  account  to  the  complainant  for 
.  Julia's  share  of  the  residue  of  the  personal  estate. 

As  to  the  guardianship,  of  which  an  account  is  sought  by  the 
bill|  the  facts  are  these  :  Jacob  S.  Thompson  died  January  1, 
1882,  intestate,  seized  and  possessed  of  real  and  personal  estate 
of  which  Julia,  daughter  of  the  testator,  Samuel  Fowler,  was  en- 
titled to  one  fifth,  as  a  niece  of  the  said  Thompson.  Of  this 
property  the  testator  took  possession  in  the  character  of  guardian 
of  his  said  daughter  Julia,  she  being  then  a  minor. 

On  the  8th  of  Feb.,  1838,  the  testator  received  from  the  ad- 
sunistratc^  of  the  personal  estate  of  Thompson  in  Pennsylvania 
$1,815,  and  gave  a  receipt  therefor  acknowledging  the  receipt  of 
it  as  guardian  of  the  said  Julia.  Julia's  share  of  Thompson's 
real  estate  was  set  off  to  her  in  severalty,  in  March,  1882.  The 
testator  rented  parts  of  this  real  estate  so  assigned  to  Julia  and 
received  the  rents.  Julia  came  of  age  February  17, 1884 ;  and 
was  manried  February  4, 1836.  It  does  not  appear  that  the  tes- 
tator took  out  letters  of  guardianship. 

The  answer  admits  that  the  testator  acted  as  guardian  of  the 
person  and  estate  of  Julia ;  and  sets  up  that,  by  the  testator's 
books  of  account,  it  appears  that  the  testator  has  charged  Julia 
with  divers  sums  of  money,  amounting  to  $3,176  28,  and  show- 
iag  a  large  balance  against  her.    That  from  the  knowledge  the 
ezecntor  who  answers  as  to  this  part  of  the  case  has  of  the  trans- 
actions of  the  testator  as  to  the  property  of  Julia,  and  from  the 
understanding  in  the  family  while  she  lived  there,  before  her 
marriage,  and  from  conversations  between  the  testator  and  Julia, 
lie  believes  that  the  whole  amount  of  money  received  by  the 
testator  for  Julia  was  paid  out  to  her  and  for  her  use ;  and  that  he 
heard  the  testator  on  one  occasion  say  to  Julia  that  she  was 
spending  too  much  money,  and  had  already  spent  more  than  was 
due  her ;  and  that  on  another  occasion  Julia  told  him  that  the 
testator  would  not  let  her  have  as  much  money  as  she  wanted, 
and  had  told  her  that  she  had  spent  all  the  money  that  he  had 
received  for  her  from  the  estate  of  Thompson.  That  this  defend^ 
ant  verily  believes  that  when  Julia  left  the  testator's  house  after 
her  marriage  she  was  largely  indebted  to  him  for  moneys  paid  to 
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her  and  for  her  use,  and  that  it  was  so  understood  hy  her  and 
her  husband.  That  this  defendant  is  informed  and  belieyes  that 
Julia,  after  her  marriage,  was  the  constant  object  of  the  bounty 
of  the  testator,  and  that  he  paid  to  and  for  her,  and  to  her  hus- 
band on  her  account,  divers  large  sums,  and  gave  to  her  and  her 
husband,  soon  after  her  marriage,  and  up  to  time  of  his  death, 
the  possession  of  a  large  and  valuable  farm  in  Warren  conntj^ 
and  suffered  them  to  receive  the  rents  and  profits  thereof.  That, 
from  letters  of  Julia's  husband  addressed  to  the  testator  and 
sundry  accounts  and  statements  in  the  handwriting  of  the  testa- 
tor it  appears,  and  this  defendant  believes,  that  the  testator  paid 
and  advanced  large  sums  to  Julia's  husband,  partly  for  his  indi- 
vidual use  and  partly  for  the  use  of  Bigelow,  Canfield  &  Ingra- 
ham ;  but,  as  this  defendant  believes,  all  at  the  particular  re- 
quest of  Bigelow,  and  to  assist  him  in  his  business.  That  the 
testator,  by  his  will,  devised  a  tract  of  land  of  28  acres,  with 
valuable  buildings  and  improvements  thereon  in  trust  for  the  said 
Julia  during  her  life,  and  after  her  death  to  her  children ;  and 
did  also  give  and  bequeath  unto  his  executors  whatever  sum 
should  at  his  death  be  due  to  him  from  the  firm  of  Bigelow,  Can- 
field  &  Ingraham,  or  from  any  individual  of  that  firm,  in  trust 
to  and  for  the  exclusive  use  and  benefit  of  the  said  Julia,  to  be 
paid  upon  her  own  order  and  receipt,  and  did  also  give  and  devise 
to  the  said  Julia,  in  fee,  the  equal  undivided  eighth  part  of  hia 
real  estate  not  before  devised,  and  that  the  value  of  the  real  es- 
tate so  devised  to  the  said  Julia  greatly  exceeded  the  whole 
amount  of  money  the  testator  received  or  ought  to  have  received 
as  the  guardian  of  the  said  Julia ;  and  that  the  amount  of  the 
money  due  the  testator,  at  the  time  of  his  death,  from  Bigelow, 
Canfield  &  Ingraham  and  some  of  the  individuals  of  that  firm 
also  greatly  exceeded  any  sum  which  the  testator  received  or 
ought  to  have  received  as  the  guardian  of  the  said  Julia ;  and 
that  the  securities  for  the  said  debts  have  been  and  were  paid 
and  transferred  to  the  complainant,  before  the  filing  of  the  com- 
plainant's bill,  upon  the  order  and  receipt  of  the  said  Julia.  And 
this  defendant  submits  that  the  said  devises  and  bequests  are 
and  should  be  taken  in  satisfaction  of  any  demand  whidi  the 
said  Julia  might  have  had  against  the  testator  in  his  lifetime  ; 
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and  that  neither  the  said  Julia  nor  any  person  on  her  behalf  have 
any  right  against  the  executors  of  the  said  testator  to  have  any 
account  of  the  said  guardianship* 

The  books  of  account  of  the  testator  hare  not  been  produced 
in  CTidence ;  so  that  we  are  in  the  dark  as  to  when  the  charges 
against  Julia  therein  commenced,  or  what  is  the  nature  of  the 
said  account  or  charges  therein,  and  whether  the  same  kind  of 
account  was  not  kept  against  the  other  children.  The  belief  of 
the  defendant  and  the  conversations  spoken  of  by  him  furnish  no 
reasons  why  an  account  of  the  guardianship  should  not  be  given. 
As  to  the  other  statements  of  the  answer  upon  which  it  is  sub- 
mitted that  the  devises  and  bequests  therein  mentioned  should 
be  held  to  be  satisfaction  of  any  demand  of  Julia  on  account  of 
said  guardianship,  the  court  may  be  able  to  form  a  better  judg- 
ment as  to  that  when  the  account  of  the  guardianship  shall  be 
taken. 

An  account  of  the  guardianship  will  be  directed,  reserving  the 
consideration  of  the  question  whether,  from  anything  done  by 
the  testator  for  Julia  or  paid  by  him  to  her,  or  from  the  devises 
and  bequests  made  to  her  in  the  will,  or  both,  the  guardianship 
liability  should  be  considered  satisfied ;  with  liberty  to  both  par- 
ties to  take  testimony  in  reference  to  this  matter. 

Lapse  of  time  was  mentioned  in  argument  as  a  reason  why  an 
account  of  this  guardianship  should  not  now  be  called  for.  It  was 
said  that  the  testator  was  not  strictly  a  guardian ;  that  he  never 
took  out  letters  of  guardianship ;  and  that  he  is  only  to  be  con- 
sidered as  an  ordinary  debtor  for  any  moneys  he  may  have  re- 
ceived for  his  daughter.  I  cannot  concur  in  this  view.  He  pro- 
fessed to  act  and  did  act  as  guardian  of  the  estate,  and  received 
moneys  expressly  in  that  character  and  receipted  for  them  in  that 
character. 

It  is  not  a  case  in  which  the  statute  of  limitations  wouuld  be 
a  defense,  or  in  which  a  defense  on  principles  analagous  to  the 
statute  would  be  maintained,  if  the  statute  or  lapse  of  time  had 
been  distinctly  set  up  as  a  defense  in  the  answer.  But  this  was 
not  done. 

It  wUl  be  referred  to  a  Master  to  take  both  accounts. 

Order  accordingly. 
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The  State  Bank  at  Morbis  v.  Robekt  P.  Bell  and  otIieTS. 

On  the  bill  filed  by  A.  •gainit  6.  and  oihen  on  a  mortgage,  the  Master  reported  tiiai 
there  was  dne  to  the  complainant  on  his  mortgage,  on  the  1st  Ai^gast,  IMS, 
$16,0S1  61,  and  that  the  Author  sum  of  $7,469  17  would  be  dme  to  the  romplawiMit 
on  his  mortgage  on  the  16th  October,  1842 ;  and  that  there  was  due  to  B.,  one  of  the 
defendants,  for  inierett  on  his  mortgage,  on  the  28d  April,  1842,  $1,096  50,  and  that 
the  ftnrther  snm  of  $648  26  wonld  become  payable  Ibr  imt^teti  on  B.'s  mortigage  on 
the  28d  October,  1842,  and  the  like  sum  for  int^r^  ereiy  half  y«ar,  until  Jtm«  T,- 
1866,  when  the  principal  of  B/s  mortgage  would  become  due;  and  that  a  compe- 
tent part  of  the  premises  could  not  be  sold  to  pay  what  had  become  due  to  the  com- 
plainant  and  B. ;  and  therefore  a  decree  was  made  fbr  the  sale  of  the  pramisei^  in 
parts ;  the  proceeds  of  the  first  part  to  be  applied  to  pay,  fizst^  the  prinflyal  aad 
interest  due  and  to  become  due  to  the  complainant  on  his  mortgage,  with  his  cosli^ 
and,  if  any  should  remain  of  these  proceeds,  then,  secondly,  the  principal  and  in- 
terest due  and  to  become  due  toB.,  with  his  costs;  and  if  the  proceeds  of  the  Ant 
psrt  be  insu£Bioient  to  satisfy  the  complainant's  mortgage^  his  oosti^sad  tbeootta  of 
B.,  then  that  another  part  be  sold ;  and  if  the  proceeds  of  that  shoold  not  be  soiB- 
dent  to  pay  the  complainant  and  his  costs  and  B/s  costs,  then  that  another  part 
be  sold,  itc  On  the  petition  of  C,  who^  after  the  filing  of  the  US, 
part  owner  of  the  mortgage  premises^  stating  that^  since  the  issoiiig  of  the 
tion,  he  had  paid  a  large  part  of  the  complainant's  mortgage,  and  had  paid  toB.oB 
the  interest  that  was  due  and  payable  and  $600  of  the  principal  though  not  due  and 
payable ;  that  the  oomplainant  has  dirseted  the  Master  to  stay  the  sale  under  As 
eieoation;  but  that  B.  insists  to  the  Master  that  the  sale  mastpErooeed;  aadthai 
the  Master  threatens  to  proceed,  at  the  instance  of  B. 

Mild,  that  B.  had  no  control  of  the  execution.  And  the  Master  was  ordered  aoi  to 
proceed  without  instructions  horn  the  complainant  or  the  ftirther  order  of  the 
court. 

On  the  15ih  of  AngoBt,  1842,  a  final  decree  ma  made  iniUB 
cause,  reciting  the  report  of  a  Master  that  there  was  due,  oalbe 
Ist  of  August,  1842,  to  the  complainants,  on  their  mortgage, 
$16,021  61,  and  that  the  farther  sum  of  $7,459  17  wovld  be- 
come dae  and  payable  to  the  complainants,  on  their  said  mort- 
gage, on  the  16th  of  October,  1842 ;  and  that  there  was  due  to 
Robert  P.  Bell,  one  of  the  defendants,  on  the  28d  of  April, 
1842,  for  interest  on  his  mortgage,  $1,096  50 ;  and  that  ^ 
farther  sam  of  $548  25  woold  become  payable,  for  interest,  on 
his  said  mortgage,  on  the  28d  of  October,  1842,  and  the  like 
som^  for  interest,  every  half  year,  until  the  principal  of  his  said 
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mortgage,  $18,275,  should  become  doe,  ^Ueh  would  be  on  tlie 
Tib  of  Jane,  1855 ;   subject  bowever  to  the  proTisions  tbereia 
mentioned  toucbing  tbe  payment  of  certain  rent  to  Mrs.  Electa 
Jaekson,  wife  of  Jos.  Jackson,  and  to  tbe  rigbt  of  dower  of  Mrs. 
Rachel  Canfield,  wife  of  Israel  Canfield,  in  case  she  survive  her 
husband,  as  stated  in  tbe  answer  of  said  Bell ;  and  that  tbe  same 
premises  comprised  in  tbe  mortgage  of  tbe  complainants  are  also 
comprised  in  the  mortgage  to  tbe  said  Bell,  except  four  acres, 
(describing  it,)  on  which  is  a  large  brick  dwelling  house,  late  the 
reddence  of  said  Bell ;  and  that  tbe  mortgage  of  the  complain- 
ant's is  prior  to  tbe  mortgage  of  Bell ;   and  that  a  competent 
part  of  tbe  premises  mortgaged  to  the  complainants  could  not,  in 
the  opinion  of  said  Master,  be  sold  to  satisfy  what  has  become 
due  to  the  complainants  and  to  BelJ,  without  material  injury  to 
the  remaming  part  thereof ;  and  that  the  whole  of  the  premises 
mortgaged  to  tbe  complainants  should  be  sold ;  and  that,  in  or- 
der to  protect  the  respective  equitable  rights  of  the  several  pur- 
chasers and  owners  in  the  bill  and  answers  in  this  cause  men- 
tioned in  the  said  mortgaged  premises,  tbe  same  should  be  sold 
in  separate  parcels  and  in  tbe  following  order,  that  is  to  say,  that 
part  of  tbe  premises  so  mortgaged  to  tbe  complainants  conveyed 
by  sud  Bell  and  his  wife  to  Jacob  O.  Drake,  and  by  said  Drake 
conveyed  to  tbe  Stanhope  Iron  Company,  excepting  therefrom 
the  following  lots,  the  first  excepted  lot  being  the  same  that  was 
conveyed  by  said  Iron  Company  to  Caleb  Ayers,  by  deed  dated 
February  8, 1841,  (describing  it ;)  tbe  2d  excepted  lot  being  the 
same  that  was  conveyed  by  said  Iron  Co.  to  Pierson  &  Williams, 
by  deed  dated  May  1, 1841,  (describing  it ;)  and  the  3d  except- 
ed lot  being  the  same  that  was  conveyed  by  said  Iron  Company 
to  Abm.  L.  Clark,  by  deed  dated  June  21, 1841,  (describing  it ;) 
to  pay  and  satisfy,  in  tbe  first  place,  tbe  principal  and  interest 
due  and  to  become  due  to  tbe  complainants  on  their  said  mort- 
gage, with  their  costs ;  and,  if  any  should  remain,  in  the  2d 
place,  the  principal  and  interest  due  and  to  become  due  to  the 
said  Bell  on  his  mortgage,  with  bis  costs ;  and,  if  any  should  re- 
main, in  the  3d  place,  the  costs  of  said  Pierson  &  Williams  ; 
and,  in  the  4th  place,  the  costs  of  tbe  said  Clark. 
And  in  case  the  said  premises  so  mortgaged  to  the  complaia- 
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ants,  excepting  thereout  the  brick  house  and  lot  above  mentioned 
and  the  three  last  excepted  lots,  should  not  sell  for  enough  to  sat- 
isfy the  principal  and  interest  due  and  to  become  due  to  the 
complainants  on  their  mortgage,  with  the  costs  of  the  complain- 
ants and  of  said  Bell,  then  to  sell  the  3d  excepted  lot,  being  the 
said  lot  conyeyed  by  said  Iron  Company  to  said  Clark  ;  and  if  the 
proceeds  of  this  lot,  in  addition  to  the  proceeds  of  the  first  sale, 
should  not  be  sufficient  to  pay  the  principal  and  interest  due  and 
to  become  due  to  the  complainants  on  their  said  mortgage,  with 
their  costs  and  Bell's  costs,  then  to  sell  the  2d  above  excepted 
lot ;  and  if  the  proceeds  should  still  be  insufficient  to  pay  the 
principal  and  interest  due  and  to  become  due  the  complainants, 
with  their  costs  and  Bell's  .costs,  then  to  sell  the  first  above  ex- 
cepted lot ;  and  if  the  premises  mortgaged  to  the  complainant, 
excepting  thereout  the  brick  house  and  lot,  should  not  sell  for 
enough  to  pay  the  principal  and  interest  due  and  to  become  due 
to  the  complainants,  with  their  costs,  then  to  sell  said  brick 
house  and  lot  above  described  and  which  was  excepted  out  of  the 
conveyance  by  said  Bell  and  wife  to  said  Drake. 

And  thereupon  decreeing  that  the  said  report  be  confirmed  ; 
and  that  the  premises  mortgaged  to  the  complainants,  or  so  much 
thereof  as  should  be  sufficient,  be  sold  in  the  order  aforesaid  ; 
and  that  a  fi.  fa.  issue,  directed  to  Wm.  N.  Wood,  one  of  the 
Masters  in  Chancery,  to  make  sale,  in  the  order  aforesaid^  for 
the  purposes 'aforesaid. 

On  the  11th  of  August,  1848,  Edwin  Post  presented  a  peti- 
tion, stating  the  mortgage  given  by  Bell  and  his  wife  to  the  State 
Bank  at  Morris,  and  the  mortgage  given  by  Jacob  O.  Drake  to 
the  said  Bell,  being  the  mortgage  mentioned  in  the  pleadings  and 
decree  in  the  said  cause ;  and  that  he,  Post,  has  become  a  part 
owner  of  the  said  mortgaged  premises  ;  stating  the  proceedings 
on  the  foreclosure  bill  filed  by  the  said  Bank,  the  report  of  the 
Master  and  the  decree  thereon ;  stating  that,  since  the  siud  de- 
cree and  the  issuing  of  the  execution  thereon,  he  has  paid  large 
sums  of  money  thereon  to  the  said  complainants ;  and  has  paid 
to  Bell,  on  his  said  mortgage,  all  the  interest  that  was  due  there- 
on at  the  time  of  the  said  decree,  and  all  that  has  since  become 
due  thereon ;  and  that  nothing  will  be  due  to  Bell  for  principal 
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until  June  7, 1855 ;  and  that  he  has,  since  said  decree,  paid  Bell 
$600  on  account  of  the  principal  of  his  mortgage,  though  no 
part  of  it  was  due  ;  that  about  ^17,217  48  of  principal,  be* 
sides  interest  from  April  1, 1848,  remains  due  to  the  said  com- 
plainants on  the  said  decree,  and  |17,340  62  of  the  principal  of 
Bell's  mortgage  remains  unpaid ;  that  the  execution  upon  the  said 
decree  was  issued  to  Wm.  N.  Wood,  one  of  the  Masters,  to  be 
executed  as  therein  directed ;  and  that  the  Master  proceeded  in 
the  execution  thereof  until  stayed  by  the  order  and  direction  of 
the  said  complainants,  and  has  been  so  stayed  by  the  said  com- 
plainants ever  since.  That  since  the  said  decree  he.  Post,  with 
tiie  persons  with  whom  he  has  been  associated,  have  expended  in 
permanent  improvements  upon  the  mortgaged  premises  more 
than  |100,OOO,  and  that  the  mortgaged  premises  are  now  worth 
more  than  double  what  they  were  worth  at  the  time  of  the  exe- 
cation  of  the  said  mortgage  to  Bell. 

That  the  complainants  are  now  satisfied  to  stay  further  pro- 
ceedings on  the  said  execution  for  the  present,  and  to  give  the 
petitioner  farther  time  to  pay  the  balance  due  thereon,  and  are 
willing  and  desirous  that  the  said  execution  be  stayed ;  and  have 
80  declared  and  represented  to  the  said  Master ;  but  that  said 
Bell  declares  that  h^  has  an  interest  in  the  said  decree  which 
giyes  him  the  right  to  insist  upon  the  execution  thereof  against 
the  wish  and  desire  of  the  complainants  therein,  notwithstanding 
there  is  nothing  now  due  to  him  on  his  said  mortga^  mentioned 
in  the  said  decree  ;  and  that  Bell  insists  to  the  said  Master,  and 
has  directed  the  said  Master  to  proceed  forthwith  in  the  execu- 
tion of  the  said  writ  of  fieri faciaa.  That  the  said  Master  declares 
that  he  is  unwilling  to  take  any  personal  responsibility  in  the 
premises,  and  that  it  is  the  duty  of  the  petitioner,  if  he  desires 
a  farther  stay  of  said  writ  of  execution,  to  get  the  order  and  di- 
rection of  the  court  therein ;  and  that  he  will  proceed  forthwith 
to  advertise  and  sell  the  said  mortgaged  premises,  at  the  instance 
and  on  the  request  of  Bell,  unless  he  has  the  direction  of  this 
court  to  the  contrary ;  and  that  said  Master  has  declared  that  he 
is  about  to  advertise  the  sale  of  said  mortgaged  premises,  having 
been  directed  so  do  so  by  said  Bell ;  and  that  public  notice  at 
this  time  of  a  sale  of  said  mortgaged  premises  would  particular- 
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ly  injure  the  petitioner  in  his  business,  and  greatly  embarrass 
him  in  the  prosecution  thereof;  and  that  the  mortgaged  premises 
are  not  liable  to  waste  or  destruction  so  as  to  endanger  tiie  se- 
curity of  said  Bell ;  and  that  the  petitioner  is  now  engaged  in 
making  large  and  valuable  improvements  thereon  by  means  of 
which  the  value  of  the  premises  will  be  greatly  increased; 
and  that  Bell  can  have  no  pretense  for  insisting  on 
the  immediate  execution  of  the  said  decree  other  than  to  ob- 
tain the  payment  of  his  said  mortgage  money  long  before  it  is 
due  and  payable ;  and  praying  the  order  of  the  court  that  the 
said  Master  desist  from  advertising  the  premises  for  sale  until  di- 
rected by  the  complainants  or  by  the  further  order  of  the  court ; 
and  praying  the  order  of  the  court  upon  the  said  complainants 
and  the  said  Bell  to  show  cause,  at  such  time  and  place  &c.,  why 
the  said  execution  should  not  be  stayed  until  the  order  of  the 
said  complainants  or  of  this  court  to  the  contrary ;  and  that  the 
Master,  in  the  mean  time,  be  directed  to  desist  from  proceeding 
on  the  said  execution. 

On  this  petition  an  order  to  show  cause  was  made  pursuant  to 
the  prayer  thereof,  and  that  a  copy  of  the  order  to  show  cause 
be  served,  within  six  days,  on  the  said  complainants  and  the  said 
Bell,  or  their  respective  solicitors,  and  on  the  said  Master. 

On  the  hearing  of  the  motion,  depositions  were  read  establish- 
ing the  matenal  facts  stated  in  the  petition. 

Leport  and  ^*  Whitehead  in  support  of  the  motion. 

J.  J.  Scojidd  and  P.  D.  Vroom^  contra. 

The  Chancellob.  The  decree  is  not  a  decree  for  sale  to 
satisfy  BelPs  mortgage.  It  is  a  decree  for  sale  to  satisfy  the 
mortgage  of  the  Bank,  the  complainants  in  the  cause ;  and  mere- 
ly provides  that  if,  on  the  sale  of  so  much  of  the  property  as 
shall  be  sold  for  the  purpose  of  paying  the  Bank  mortgage,  a 
surplus  shall  arise  after  paying  the  Bank  mortgage,  it  shall  be 
applied  on  the  Bell  mortgage.  Since  the  decree,  the  interest 
due  Bell  has  been  paid,  and  there  is  nothing  now  due  Bell  for 
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atber  principal  or  interest ;  and  his  principal  does  not  become 
iae  till  1855. 

He  has  no  control  of  the  execution,  and  no  right  to  direct  the 
Blaster  to  proceed  to  sell.  It  is  not  the  duty  of  the  Master  to 
Bell  if  the  complainants  in  the  cause  do  not  desire  it. 

The  fact  that  after  Bell  gave  the  Bank  mortgage,  he  sold  to 
a  third  person  a  part  of  the  premises  mortgaged  to  the  Bank,  and 
took  a  mortgage  on  the  part  so  sold,  does  not  give  him  any 
control  over  the  decree  and  execution  ;  nor  does  the  fact  that 
the  part  Bell  retained  is  incumbered  only  by  the  Bank  mortgage 
giye  him  the  control  of  the  decree  and  execution,  however  con- 
Yjement  and  desirable  it  may  be  for  him  that  the  part  he  retains 
should  be  relieved  from  the  Bank  mortgage.  His  money  is  not 
due ;  and  there  is  no  decree  for  sale  to  raise  his  money. 

An  order  will  be  made,  by  way  of  instructions  to  the  Master, 
pursnant  to  the  prayer  of  the  petition. 

Order  accordingly. ' 


u 
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Amy  Rickey,  by  faer  next  fnend,  v.  Josffh  H.  Davis,  and 

others. 

BUI  bjone  of  the  next  of  kin,  Against  the  administntor  of  an  intestate,  and  the  otiie^ 
nezt'of  kin,  foradistribntiTe  share  of  the  personal  estate.    The  defendants  set  up  » 
nAsaae  executed  by  the  complainant  of  all  her  share  in  the  estate.    The  release  wss 
declared  Toid  under  the  proof  made  of  the  want  of  mental  capadtj  in  the  oom- 
plaLnant  to  make  a  yalid  release. 

On  the  4th  of  March  1846,  Amy  Rickey,  who,  as  the  biU- 
states,  being  aged  and  infirm  and  incapable  of  managing  her 
affairs,  sues  by  Timothy  Abbott  Junior,  her  next  friend,  exhibit- 
ed her  bill,  stating,  that  Mary  Olden,  late  of  Princeton,  died  in 
Feb.  1844,  and  was  at  the  time  of  her  death  possessed  of  and 
entitled  to  a  considerable  personal  estate,  greatly  more  than  suf- 
ficient to  pay  her  debts ;  and  that  the  said  Mary  Olden  died  in- 
testate and  without  issue,  leaving  the  complainant,  her  paternal 
aunt,  and  Deborah  Cooper,  her  maternal  aunt,  and  Mary  Anne 
Eastbum,  Francina  Ely,  Joseph  Ely,  Bennington  Ely,  William 
Ely,  Susan  Olden,  Joseph  Olden  and  Samuel  Olden,  her  nieces 
and  nephews,  her  next  of  kin  her  surviving. 

That  sometime  after  the  death  of  the  said  intestate,  one  Joseph 
H.  Davis  obtained  letters  of  administration  of  her  goods,  chattels 
&c.,  and  by  virtue  thereof  possessed  himself  of  her  personal 
estate,  to  a  large  amount,  that  is  to  say,  the  sum  of thou- 
sand dollars,  or  thereabouts,  as  the  complainant  is  informed  and 
believes,  more  than  sufficient  to  pay  her  debts  &c.,  which  sur- 
plus became  distributable  among  the  complainant  and  the  said 
other  of  the  next  of  kin  of  the  said  intestate,  in  equal  shares ; 
the  complainant  being  entitled  to  one  tenth  part  thereof. 

That,  being  so  entitled,  the  complainant  had  frequently  and  in 
a  friendly  manner,  by  herself  and  others  applied  to  the  said  ad- 
ministrator and  requested  him  to  come  to  an  account  with  the 
complainant  of  the  personaal  estate  of  the  said  intestate,  and  to 
pay  her  the  tenth  part  of  said  surplus. 

That  the  said  Deborah  Cooper  and  the  other  of  the  said  next  of 
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kin  (namiDg  ihem)  Beyerally  refuse  to  join  with  the  complainant  in 
this  soit,  under  the  pretense  that  thay  have  heen  fully  paid  their 
shares,  and  that  the  complainant  is  not  entitled  to  any  part  of 
said  estate,  or  some  other  pretense  which  they  refuse  to  discover. 

The  bill  prays  an  account  of  the  estate  of  the  intestate,  and 
that  the  same  may  be  applied  in  a  due  course  of  administration, 
and  that  the  complainant  may  be  paid  her  share  thereof;  and  for 
BQch  further  and  other  relief  &c.  The  administrator  and  the 
said  other  next  of  kin  are  made  defendants. 

Jopeph  H.  Davis,  the  administrator,  in  his  answer  admits  the 
dealh,  &c. ;  and  that  he  possessed  himself  of  all  the  personal 
estate  of  the  intestate,  to  the  amount  set  forth  in  the  first  sched- 
ule to  his  answer.  That  the  personal  estate  was  much  more  than 
sufficient  for  the  payment  of  debts  and  expenses,  and  that  the 
Borplus  became  distributable  as  stated  in  the  bill ;  and  that  the 
eomplainant,  as  one  of  the  next  of  kin,  would  have  been  entitled 
to  the  one  tenth  part  of  the  surplus  if  she  had  not,  in  the  manner 
after  stated,  executed  a  release  of  all  her  interest  in  the  same. 

He  says  that  there  were  in  the  possession  of  the  intestate,  at 
the  time  of  her  death,  three  separate  instruments  of  writing  each 
of  which  purported  to  be  the  last  will  of  the  said  Mary  Olden ; 
one  of  which  was  in  the  hand  writing  of  and  signed  by  the  said 
Mary  Olden ;  another  in  her  hand  writing  and  sealed  but  not 
signed ;  and  the  third  was  in  the  hand  writing  of  her  brother, 
David  Clark. 

That  by  these  several  wills,  or  instruments  of  writing,  the 
whole  of  her  estate,  with  the  exception  of  some  small  pecuniary 
legacies,  was  given  to  her  nieces  and  nephews,  no  part  thereof 
being  given  to  either  of  the  aunts,  the  complainant  and  the  said 
Deborah  Cooper. 

That  this  defendant  having  married  a  niece  of  the  said  Mary 
Olden,  and  his  wife  having  died  a  very  short  time  before  the  death 
of  the  said  aunt,  he  was  chosen  as  the  adminitrator  by  those  who 
were  interested  in  the  estate.  That,  as  soon  as  it  was  understood 
by  the  nieces  and  nephews  that  the  complainant  and  the  said 
Deborah  Cooper  were  each  entitled  by  law  to  an  equal  share  of 
the  estate,  this  defendant  was  requested  to  call  upon  the  com« 
to  state  to  her  the  circumstances  of  the  case ;  to  apprize 
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her  of  her  legal  rights,  and  to  ascertain  whether  she  was  wilUng 
to  execute  a  release  of  any  claim  she  might  have  by  law  to  a  share 
of  the  said  estate. 

That  in  compliance  with  this  request,  and  without  having  any 
personal  interest  in  the  matter,  he,  together  with  Josiah  S. 
Worth,  whom  he  had  desired  to  accompany  him,  went  to  the 
house  of  Joseph  Abbott,  a  few  miles  from  Trenton,  whose  wife, 
Anna  Abbott,  was  the  daughter  of  the  complainant,  and  with 
whom  the  complainant  was  then  residing.  Having  called  out 
Anna  Abbott  and  Joseph  Abbott,  her  husband,  into  the  hall,  this 
defendant  stated  to  them  the  object  of  his  visit,  and  entered  into 
a  full  explanation  of  all  the  circumstances  of  the  case,  the  con- 
tents of  the  wills,  the  fact  that  Mary  Olden  had  died  without 
having  formally  executed  them,  and  that  the  complainant,  being 
an  aunt  of  the  said  Mary  Olden,  was  entitled  by  law  to  a  share 
of  the  personal  estate.  He  told  them  he  had  come  for  the  pur- 
pose  of  learning  what  their  views  and  wishes  upon  the  subject 
were,  and  what  the  complainant  would  be  disposed  to  do  in  refer- 
ence to  the  matter.  Anna  Abbott  replied,  on  the  part  of  her 
husband  and  herself,  that  they  would  not  have  their  mother  to 
take  any  portion  of  the  estate  ;  that  it  was  not  their  wish  that 
she  should  do  so ;  that  she  did  not  need  it ;  and  that  it  was  never 
intended  for  her.  This  defendant  then  asked  Anna  Abbott  what 
he  should  do  ;  and  she  told  him  to  go  in  and  mention  the  matter 
to  her  mother.  That  this  defendant  thereupon  went  into  the 
room  where  the  complainant  was  sitting,  and  there,  in  the  pres- 
ence of  her  daughter,  Anna  Abbott,  her  son-in-law,  Joseph 
Abbott,  and  the  said  J.  S.  Worth,  he  mentioned  to  her  the  cir 
cumstances  of  the  case,  repeating  substantially  the  statement  he 
had  previously  made  to  Anna  and  Joseph  Abbott,  and  informing 
her  that  by  law  she  was  entitled  to  a  share  of  the  personal  prop- 
erty of  the  said  Mary  Olden.  She  replied  that  she  did  not  want 
it,  and  that  it  was  never  intended  for  her ;  and  then  turning  to 
her  daughter  and  son-in-law  she  asked  them  what  they  thought 
of  it.  Anna  Abbott  replied  ^^  we  think  so  too,  mother.'^  This 
defendant  then  stated  tbat  he  had  brought  with  him  a  release  for 
her  to  sign  if  she  thought  proper  to  do  so ;  and  after  having  read 
it  aloud  to  her  and  in  the  hearing  of  her  daughter  and  son-in-laif  } 
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she  without  hesitation  signed  it ;  the  said  Joseph  Abbott  and 
Joseph  S.  Worth  subscribing  their  names  as  witnesses  thereto. 
That  this  release,  now  in  this  defendant's  possession,  is  in  the 
following  words : 

"  Know  all  men  by  these  presents  that  I,  Amy  Rickey,  of  &c., 
bdng  the  aunt  and  one  of  the  heirs  at  law  of  Mary  Olden,  of 
&c.,  lately  deceased,  for  and  in  consideration  of  the  sum  of  ten 
dollars  to  me  in  hand  paid  by  Joseph  H.  Davis,  administrator  of 
the  said  Mary  Olden,  deceased,  have  and  by  these  presents  do 
remise,  release  and  forever  quit  claim  unto  the  said  Joseph  H. 
Davis,  administrator  as  aforesaid,  and  to  each  and  every  of  the 
hem  at  law  of  the  said  Mary  Olden,  deceased,  and  to  his  and 
tiieir  and  each  of  their  heirs  and  assigns,  all  manner  of  claim 
which  I  now  have  or  might  have  to  any  share  or  portion  of  the 
estate  of  the  said  Mary  Olden,  deceased,  as  one  of  the  heirs  at 
law ;  and  that  I  do  remise,  release  and  forever  quit  claim  unto 
the  said  Joseph  H.  Davis,  and  to  each  and  every  of  the  heirs  at 
law  of  the  said  Mary  Olden,  deceased,  and  to  them  and  each  of 
their  heirs  and  assigns,  all  rights  or  demands  whatever  which  as 
heir  at  law  or/  otherwise  I  now  have  or  might  have  in  law  or 
equity  to  any  share  or  portion  of  the  estate  of  the  said  Mary 
Olden  deceased. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
first  day  of  March  A.  D.  1844. 

AMY  RICKEY,  fL.  s.J 

Sealed  and  delivered  in  the  presence  of 
Joseph  Abbott, 
Joseph  S.  Worth. 

That,  after  the  execution  by  the  complainant  of  the  said  re- 
lease, and  on  or  about  March  6th,  1844,  the  said  Deborah 
Cooper  also  executed  a  release  of  all  her  interest  in  the  estate  of 
the  said  intestate,  and  of  every  claim  that  she  might  have  by 
law  agiunst  the  same ;  which  last  mentioned  release,  signed  and 
sealed  by  the  said  Deborah,  in  the  presence  of  two  witnesses  who 
have  attested  the  execution  thereof,  this  defendant  has,  &  c 

He  admits  that  the  complainant  has  made  such  applications  and 
requests  to  him  as  in  the  bill  are  in  that  behalf  mentioned,  or  to 
such  purport  and  efTect,  but  in  consequence  of  the  execution  of 
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ihe  said  release  bj  the  complainant  be  has  declined  &c. ;  ney^- 
theless,  this  defendant  is  willing  and  desirous  to  act  in  the  prem- 
ises, as  administrator  as  aforesaid,  under  the  direction  and 
indemnity  of  this  Court. 

That  he  has,  in  the  schedules  annexed  to  his  answer^  set  forth 
a  true  and  particular  inrentory  and  account  of  the  estate. 

The  inventory  of  the  personal  estate,  purporting  to  hare  been 
made  Feb.  29, 1844,  is  ....        |12,361  84 

Silver  found  after  appraisement,      ...  205  00 

Sales  over  appraisement,  -        -        -  150  04 

Cash  owed  by  J.  H.  Davis  not  appraised,        -  100  00 


$12,816  88 


He  then  gives  an  account,  including  dividends  and  interest 
ceived  up  to  July  1848,  amounting  to  -  $14,140  71^ 

and  gives  an  account  of  payments  amounting  to    -       $482  94. 

TESTIMONY. 

Jos.  Alboit^  a  witness  for  complainant. — The  complainant  ia 
his  wife's  mother ;  she  is  either  88  or  89  years  old  last  montii, 
(witness  was  sworn  Dec.  1,  1846.)  Witness  remembers  that 
Mr.  Davis,  one  of  the  defendants,  and  J.  S«  Worth  came  to  de- 
ponent's house  some  time  after  Mary  Olden's  death,  between  12 
and  1  o'clock  of  the  day.  He  and  his  wife  were  going  to  a 
funeral.  We  met  at  the  door.  I  think  we  had  not  more  than 
got  into  the  hall  before  Mr.  Davis  stated  that  mother-in-law  was 
entitled  to  a  share  of  Mary  Olden's  estate,  as  she  had  died  intes- 
tate. He  went  on  to  say  that  she  had  made  two  or  three  wills. 
He  then  said  she  had  made  one  will.  I  think  it  was  the  last  one 
she  made.  He  said  her  friends  found  her  so  unwell  in  the  even- 
ning  that  they  did  not  think  it  right  for  her  to  sign  it,  and  that 
she  had  better  leave  it  till  morning,  when  she  might  be  better ; 
and  she  was  then  so  ill  in  the  morning  that  she  never  did  sign  it. 
Witness,  upon  recollection,  says  it  was  after  he  spoke  of  the  last 
will  above  mentioned  that  he  spoke  of  her  having  made  two  or 
tiiree  other  wills.  The  impression  on  witnesses's  mind  at  the 
time  was  that  the  last  will  above  mentioned  was  made  at  the  time 
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when  she  was  so  ill,  just  before  her  death,  or  a  day  or  two  befinre. 
Does  not  remember  that  anything  was  said  as  to  the  time  when 
the  will  was  prepared ;  but  that  is  the  impression  he  was  under. 
Mr.  Davis  mentioned  the  fact  that  she  was  thought  too  unwell 
one  night  to  make  it,  and  left  it  till  the  mdrning,  and  she  never 
got  better.     Mr.  Davis  wanted  to  know  if  under  these  circum- 
stances I  was  willing  my  mother-in-law  should  assign  her  right 
away.     Something  was  said  by  Mr.  Davis  as  to  my  wife  beiqg 
spoken  to  about  it.    He  said  that  all  the  heirs  had  agreed  to 
sign  off  or  release  their  claims  excepting  Sam'l  Paxson.    He  said 
that  in  the  will  which  had  been  made  his  (Davis's)  wife  and  her 
child  had  been  left  a  considerable  amount,  and  if  the  will  was  not 
carried  out  they  would  not  fall  heir  to  any  of  it.    After  Mr.  Da- 
vis had  seen  deponent's  wife,  they  got  together  and  concluded 
that  we  should  have  a  repugnance  to  the  will  not  being  carried 
out  as  was  intended,  and  determined  to  advise  my  mother-in-law 
to  sign  off  her  claim.     We  agreed  that  it  should  be  done  00: 
advising  her  to  do  it  was  of  no  importance  as  she  was  not  com- 
petent to  judge  respecting  it.    Our  motive  for  agreeing  to  this 
was  our  impression  that  the  will  was  made  so ;  and  we  wished 
to  carry  out  the  intention  of  the  will ;  that  was  mine  and  my 
wife's  understanding  at  the  time ;  and  it  was  our  desire  that  tiie 
will  should  be  carried  out.    By  the  will  here  spoken  of  I  mean 
the  will  made  just  previous  to  her  death,  as  represented  by  Mr. 
Davis.    Mr.  Worth  was  not  present  at  this  conversation  between 
witness  and  Mr.  Davis  at  first.    We  went  into  the  room  after 
this  conversation  in  the  hall,  and  Mr.  Worth  was  then  present. 
Mother-in-law  was  in  the  room.    Something  was  said  to  her 
about  signing  the  release.     I  think  by  myself.     I  explained  the 
object  of  Mr.  Davis's  coming  there.     I  proposed  to  her  to  sign 
it.     She  looked  up  and  said,  ^^  Shall  I  sign  it?"     We  told  her 
of  course  to  sign  it,  and  she  did  sign  it.     Mr.  Worth  and  I  wit- 
nessed it.    It  was  either  before  or  after  signing  it  that  Mr.  Davis 
undertook  to  read  it  to  her ;  perhaps  it  was  before  signing ;  and 
he  read  a  few  lines,  perhaps  two  or  three  lines  of  it  to  her ;  and 
it  was  evident  she  did  not  understand  it ;  and  he  then  undertook 
to  explain  what  he  had  been  reading.     I  told  him  it  was  evid^t 
she  could  not  understand  it.    He  said  he  would  read  on  some 
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more.  He  did  so,  and  undertook  to  explain  that  again ;  and  I 
told  him  there  was  no  use  in  explaining  it,  as  she  could  not  under- 
stand it,  and  he  then  gave  it  up  and  did  not  try  it  again ;  and 
whether  he  went  on  to  read  the  remunder  I  cannot  remember ; 
hut  he  did  not  undertake  to  explain  it.  I  think,  however,  that 
he  did  read  the  remainder,  but  do  not  feel  confident.  They  ex- 
pressed a  wish  to  get  back  to  Trenton  as  soon  as  possible,  as 
they  said  their  dinner  was  waiting  for  them ;  and  my  wife  and  I 
wished  to  be  off  to  the  funeral.  After  the  instrument  was  signed 
and  witnessed,  as  Mr.  Davis  was  going  out,  he  said  he  thought 
he  would  give  her  $5*  Just  as  he  was  going  out  of  the  door  Mr. 
Worth  said  he  had  better  make  it  ten.  Davis  then  came  back 
and  presented  the  $10  to  my  mother-in-law,  or  rather  he  spoke 
to  her  and  said  he  would  give  her  $10.  She  looked  up  at  him 
and  asked  him  what  it  was  for.  He  said  he  wanted  to  make  her 
a  present  of  it.  She  told  him  she  was  much  obliged  to  him. 
Very  shortly  after  that  they  left  the  house.  They  were  at  the 
house,  witness  thinks,  about  half  an  hour.  My  mother-in-law 
had  lived  at  my  house  about  15  years  when  this  occurred.  She 
had  an  attack  of  sickness  about  two  weeks  previous  to  this  occur- 
rence. The  attack  was  something  similar  to  palsy ;  rush  of  blood 
to  the  head.  The  Doctor  bled  her  and  relieved  her.  At  flie 
time  of  the  occurrence  above  stated  witness  says  he  does  not 
think  she  was  competent  to  transact  any  business  ;  it  was  veiy 
clear  to  him ;  and  he  expects  it  must  have  been  clear  to  others* 
It  was  not  more  than  2  or  3  hours  after  that  she  stated  to  witness 
that  Mary  Olden  had  made  a  will  and  left  her  ten  dollars.  Wit- 
ness heard  her  repeat  the  same  thing  afterwards  several  times ; 
for  weeks  afterwards  it  seemed  to  impress  her  mind  very  strongly. 
When  she  talked  so  witness  would  try  to  explain  to  her  how  it 
really  was,  and  she  would  seem  to  understand  it  for  a  moment ; 
but  afterwards  it  was  all  gone  again,  and  the  old  thing  returned 
again.  It  was  doubtful  to  witness  whether  she  understood  it  at 
all ;  she  looked  up  with  that  expression.  She  said  nothing  to 
witness  that  satisfied  him  that  she  understood  it ;  nothing  of 
her  own  accord.  She  said  nothing  in  answer  to  witnesses's  ex- 
planations that  satisfied  him  she  understood  it.  Once  or  twice, 
within  two  or  three  weeks  after  the  occurrence,  she  asked  if  Mary 
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Olden  was  dead ;  and  upon  being  told  she  was,  she  then  repeated 
ihat  Mary  Olden  had  left  her  f  10.  At  the  time  when  the  paper 
was  signed  witness  had  no  expectation  or  belief  that  she  under- 
stood the  nature  of  it.  He  does  not  think  she  was  qualified  to 
do  any  business  for  a  year  before  she  had  the  attack  above  men- 
tioned. She  would  know  her  friends ;  but  almost  as  soon  forget 
them.  After  that  attack  she  was  much  worse.  Her  mind  was 
almost  gone  except  for  a  few  moments ;  it  was  wandering,  or 
nearly  so.  We  invited  Mr.  Davis  and  Mr.  Worth  to  dine  with 
us,  but  they  said  (as  before.)  Mrs.  Rickey's  mind  has  been  grow- 
ing worse  since ;  slowly,  of  course,  or  it  would  have  been  entirely 
gone  16ng  ago.  Mr.  Davis  brought  the  release  with  him,  pre- 
pared. 

Cross  Examined.  Witness  thinks  he  met  Mr.  Davis  and  Mr. 
Worth  at  the  door.  Mr.  Worth  went  on  into  the  room ;  and  the 
conversation  between  witness  and  Mr.  Davis  took  place  in  the 
hall.  I  think  it  possible  we  might  have  gone  into  the  room  and 
Aen  come  back  into  the  hall ;  but  I  cannot  remember  distinctly. 
I  think  it  most  likely  we  went  into  the  room  first.  Mrs.  Abbott 
was  not  in  the  room  first,  s)ie  was  in  the  opposite  room.  Recol- 
lects the  circumstance  that  Mr.  Davis  stated  to  witness  that  he 
wished  to  have  some  conversation  with  him  and  wished  him  to 
step  aside.  Mrs.  Abbott  was  not  with  witness  at  that  time.  She 
was  not  present  at  the  conversation  in  the  hall  during  the  first 
part  of  it.  She  was  present  during  the  latter  part  of  it ;  she  was 
called  in.  Mr.  Davis  proposed  that  she  should  be  present. 
Thinks  it  probable  she  remained  during  the  conversation.  Mr. 
Davis  asked  Mrs.  Abbott  what  he  had  better  do ;  and  she  said 
that  he,  Mr.  Davis,  had  better  go  in  and  mention  it  to  mother-in- 
law.  Does  not  recollect  what  was  said  by  Mr.  Davis  to  mother- 
in-law  ;  it  made  no  impression  on  witness  mind ;  he  did  not  con- 
sider it  of  any  importance.  Cannot  recollect  whether  mother-in- 
law  said  any  thing  or  not;  expects  she  did  say  something  besides 
what  witness  has  mentioned  in  his  examination  in  chief,  but  he 
cannot  remember  what  it  was.  Thinks  that  Mrs.  Rickey's  ina- 
bility to  transact  business  arose  from  loss  of  memory  previous  to 
the  attack  above  mentioned.  That  attack  affected  her  faculties. 
Her  mind  after  that  wandered,  so  that  she  did  not  know^  her 
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nearest  friends.  This  continued  to  be  the  case  up  to  a  shoart 
time  before  the  signing.  When  the  paper  was  signed  she  had 
just  began  to  revive  a  little,  so  as  to  know  her  friends.  Witness's 
opinion  is  that  when  she  signed  the  release  she  did  not  know  the 
nature  of  the  act  she  was  doing.  When  I  explained  to  her,  as 
before  mentioned,  the  nature  of  what  she  had  done,  I  doubt 
whether  she  had  any  idea  of  what  she  had  done ;  if  she  had  it  was 
gone  in  an  instant.    She  knew  Mr.  Worth  and  Mr.  Davis. 

John  R,  Abbott  J  for  complainant.  Is  a  son  of  Jos.  Abbott ; 
complainant  is  his  grandmother-  He  lives  with  his  fatiier,  and 
lived  there  in  March,  1844.  Remembers  his  grandmother's  hav- 
ing an  attack  of  sickness  about  Feb.  15, 1844.  Grandmolber 
had  been  extremely  childish  for  a  year  or  more  before  that 
attack ;  so  much  so  that  it  had  been  common  lA  the  family  to  say 
in  a  jocular  way,  ^^  as  childish  as  grandmother."  She  was  worse 
after  that  attack,  decidedly.  On  or  about  March  1, 1844,  in  his 
judgment,  she  was  totally  unfit  to  transact  any  business.  He 
left  home  for  Trenton  on  the  morniug  of  the  day  on  which  the 
release  was  signed.  He  saw  his  grandmother  that  morning  be- 
fore he  left  home.  While  he  was  getting  ready  she  asked  Imn  if 
he  was  going  home.  Before  he  could  answer,  she  desired  him  to 
ask  his  father  to  send  for  her — ^ihe  was  anxious  to  get  home. 
Witness  told  her  she  was  at  home.  She  said  she  was  not,  lliat 
she  was  at  Nancy  Evan's,  and  she  wanted  to  get  home.  Afto 
he  got  back  from  Trenton  he  saw  her  again ;  having  immediate- 
ly gone  into  the  room  where  she  was.  She  told  him  that  Hugh 
Ely  had  been  there  and  had  made  her  a  present  of  ^10.  Wit- 
ness knew  Mr.  Davis  had  been  there  and  supposed  she  meant 
him.  He  asked  her  what  it  was  for.  She  said  it  was  for  signing 
Mary  Olden's  will.  Witness  told  her  Mary  Olden  left  no  will. 
She  then  said  it  was  for  putting  her  name  to  a  piece  of  paper- 
she  did  not  know  what  it  was  about.  The  next  day  she  frequent- 
ly stated  that  she  had  signed  Mary  Olden's  will,  and  that  Maiy 
Olden  had  left  her  $10.  Frequently  about  that  time  she  would 
ask  witness  what  he  considered  the  money  was  for ;  he  endeav- 
ored to  explain  it  to  her ;  but  she  said  she  did  not  understand  it. 
She  asked  him  about  that  time,  shortly  after  signing  the  release, 
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sereral  timos  during  the  coarse  of  a  week,  how  long  she  had  been 
there.  He  told  her  15  years*  She  appeared  to  look  up  with 
great  saprize,  and  remarked,  oh,  I  thought  I  had  been  here  but  2 
or  3  weeks.  The  second  day  before  she  had  the  attack  above 
mentioned,  witness  and  his  sister  were  sitting  in  the  room  with 
her,  and  she  pointed  to  witness,  and  asked  his  sister  if  that  was 
one  of  her  family.  His  sister  told  her  it  was  John.  What,  she 
remarked,  ^'  is  it  thy  son  John."  Witness  was  in  her  room  the 
day  before  the  release  was  signed.  She  asked  him  if  he  had  just 
oome  to  town,  and  wanted  to  know  how  they  all  were  at  home. 
About  that  time,  witness  thinks  it  was  the  same  occasion,  she 
said  that  cousin  Nancy  had  been  very  kind  to  her,  but  that  she 
wanted  to  get  home ;  she  did  not  want  to  trouble  her  any  longer. 
The  day  before  the  release  we  were  sitting  in  the  room  together 
and  witness  asked  her  if  she  knew  who  that  was,  pointing  to  wit- 
ness's mother.  She  said  she  did,  it  was  Nancy  Evans.  From 
iritness's  knowledge  of  her  and  his  intercourse  with  her,  he  is 
satisfied  that  at  the  times  above  stated,  or  the  day  before  the  re- 
lease was  signed,  or  the  day  it  was  signed  and  the  day  after,  she 
was  entirely  incompetent  to  understand  or  transact  any  business 
of  the  kind.  She  was  not  competent  to  transact  any  business  of 
a  monetary  nature.  In  his  opinion  she  was  not  at  those  times 
competent  to  make  any  contract  or  any  disposition  of  property ; 
and  this  incompetency  proceeded,  in  his  opinion,  from  inability  of 
mind  to  understand,  and  not  from  mere  debility  of  body.  This 
incapacity  has  continued  from  that  time  and  still  continues  :  she 
is  nothing  more  than  an  infant  now  as  regards  intellect.  Mr. 
Davis  was  at  father's  house  about  a  week  before  the  release  was 
executed,  on  a  visit,  with  two  young  ladies  with  him,  connections 
of  the  family.  It  was  after  grandmother  had  the  attack  above 
mentioned.  They  were  there  two  hours,  probably.  I  was  not 
in  the  house  with  them. 

Cross  Examined.  He  is  in  his  40th  year.  The  attack  was  in 
the  nature  of  paralysis.  She  had  never  had  a  similar  attack  be- 
fore. A  physician  was  sent  for,  but  not  till  the  next  morning. 
The  physician  was  Dr.  Taylor,  of  Trenton.  Generally,  grand- 
mother knew  the  different  members  of  the  family  for  a  moment. 
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for  the  most  part.  When  friends  came  there  she  would  not  al- 
irajs  recognize  them  at  first.  She  would  not  know  them  at  first 
when  they  came  in.  Some  one  must  introduce  them,  and  th^i 
she  could  recollect  them.  After  the  attack,  up  to  the  time  when 
the  release  was  signed,  she  would  look  up  with  a  smile  as  if  she 
knew  them  ;  but  could  not  call  them  by  name.  This  took  place 
with  the  neighbors  and  friends.  Her  speech  was  affected  by  the 
attack  she  had.  She  grew  better  some  weeks  after  the  attack. 
She  never  recovered  as  well  as  she  had  been  before  the  attack. 
For  a  year  before  the  attack  she  had  not  visited  any  where.  He 
has  no  recollection  of  her  having  been  in  Trenton  a  year  prior  to 
the  attack.  She  went  to  Trenton  once  after  the  attack.  She 
came  up  and  got  out  at  Isaac  Barnes's.  She  was  in  the  habit  of 
calling  the  members  of  the  family  by  name,  generally ;  but  fre- 
quently made  mistakes,  as  she  sometimes  called  witness  Eph- 
raim ;  he  had  a  brother  Ephraim.  His  sisters,  one  or  more  of 
them,  occupied  the  room  with  grandmother.  Witness  wrote  a 
letter  to  Mr.  Davis  sometime  after  the  paper  was  executed.  The 
Nancy  Evans  referred  to  is  a  first  cousin  of  witness's  mother, 
and  was  called  cousin  Nancy  in  the  family,  by  some. 

Sarah  D.  Jfartouy  for  complainant.  Has  known  Mrs.  Rickey 
and  lived  neighbor  to  her  many  years,  perhaps  twenty.  Has 
been  in  the  habit  of  seeing  her  and  visiting  her  very  often.  In 
the  course  of  three  or  four  years  I  have  seen  her  sometimes  twice 
a  week,  sometimes  once  in  two  or  three  weeks,  sometimes  once  a 
month,  and  sometimes  once  in  two  or  three  months.  Remembers 
her  having  an  attack  of  sickness  in  1844 :  she  was  very  ill  at  that 
time ;  it  was  in  Feb.  Saw  her  frequently  about  that  time.  She 
continued  sick  several  weeks  I  think.  I  think  she  was  out  of  her 
mind  by  times  altogether.  There  were  certain  questions  she 
would  ask  me  when  I  went  to  see  her ;  and  I  could  tell  by  that 
she  was  not  in  her  right  mind.  At  one  time  when  I  went  to  see 
her  she  asked  me  how  long  I  had  been  married ;  she  asked  me  that 
question  two  or  three  times  in  15  or  20  minutes.  I  had  a  daugh- 
ter married  a  short  time  before  that,  and  had  taken  her  a  piece  of 
the  wedding  cake :  it  was  then  she  made  the  inquiriea.  And 
then,  in  a  few  minutes,  she  asked,  when  you  moved  up  there  1 
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Before  that,  she  knew  my  daughter  had  been  getting  married. 
She  did  not  ask  when  my  daughter  was  married ;  but  when  wit- 
ness was  married.  This  was  about  Feb.,  1843 :  about  a  year 
before  the  attack  of  sickness.  After  the  attack,  in  1844, 1  think 
her  mind  was  worse  at  times.  Her  mind  has  continued  pretty 
much  in  the  same  way  up  to  the  present  time ;  but  I  think  she  is 
worse  the  last  year,  since  she  has  had  more  of  the  spells.  For 
some  weeks  after  she  had  the  spell  of  sickness  in  1844, 1  should 
not  think  she  was  capable  of  doing  much  business,  at  any  rate,  ac- 

eording  to  my  weak  judgment.  I  saw  her  a  day  or  two  after  the 
attack:  she  was  in  bed.     I  rather  think  that  was  the  first  attack 

of  the  kind  she  had  ever  had.     From  my  intercourse  with  her  I 

think  her  mind  is  weaker  since  that  attack  than  it  was  before. 

At  times  she  would  appear  out  of  her  mind ;  at  times  she  would 

appear  rational ;  and  then  she  would  not  appear  to  know  what 

she  was  talking  about.    I  remember  hearing  about  the  execution 

of  the  release ;  hearing  the  family  speak  of  it.     I  remember  that 

she  was  not  in  her  right  mind  about  that  time. 

Cross  Examined.  I  think  it  was  just  after  she  had  the  spell 
that  I  first  heard  about  the  paper.  I  heard  such  a  paper  had 
been  signed  ;  but  did  not  learn  when  it  was  done. 

Susan  Abbott^  for  complainant.  Is  a  daughter  of  Joseph  Ab- 
bott, and  grand  daughter  of  the  complainant.  She  lives  with  her 
father,  and  lived  there  in  1844.  Remembers  Jos.  H.  Davis  and 
Josiah  Worth  being  at  father's  house  about  the  1st  of  March  of 
that  year.  .My  grandmother  was  taken  sick  about  the  middle 
of  Feb.  of  that  year.  For  several  days  after,  she  was  so  that 
she  could  not  speak  so  as  to  be  understood.  Her  speech  seemed  to 
be  affected  by  the  attack.  She  was  very  feeble  and  helpless  for 
a  few  days  after  the  attack.  After  that,  she  was  so  that  she 
could  walk  about  the  room.  The  first  time  she  came  down  after 
theiittack  was  the  day  Mr.  Worth  and  Mr.  Davis  were  there  : 
she  was  brought  down  in  consequence  of  their  being  there.  While 
she  was  up  stairs  after  that  attack  and  before  she  was  brought 
down,  she  thought  she  was  not  at  home ;  thought  she  was  at 
11 VU7  Evans's,  aad  called  me  Nan^  {^11  the  time-    Nancy  Evans 
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is  Eyan  Evans's  wife,  and  lives  in  Trenton ;  and  was  a  niece  of 
the  old  lady  by  marriage.  After  Mr.  Worth  and  Mr.  Davis 
were  there,  and  after  that  first  attack,  her  mind  has  been  gradu- 
ally failing.  She  has  had  a  number  of  those  attacks  since ;  six 
or  seven  I  think.  I  was  in  the  room  several  times  while  Davb 
and  Worth  were  there,  passing  through ;  I  did  not  stay.  I  saw, 
as  I  went  into  the  room,  Mr.  Davis  standing  by  the  old  lady  with 
a  paper,  attempting  to  read  it.  He  attempted  to  read  it  several 
times,  and  was  interrupted  by  my  father  telling  him  that  she  could 
not  comprehend  it  He  then  gave  it  np  after  reading  two  or 
three  lines.  Witness  did  not  see  the  paper  signed  ;  was  not  in 
at  the  time.  When  witness  went  in  again  Mr.  Davis  was  stand- 
ing by  her  with  a  bank  note.  He  handed  it  to  her,  and  she  took 
it  and  asked  him  what  he  gave  her  that  for ;  and  he  said,  ^^  I  make 
you  a  present  of  it."  He  then  turned  from  her  and  said,  ^^  I 
make  her  a  present  of  this  ten  dollars  out  of  my  own  pocket." 
I  should  think  she  was  not  then  i^  a  situation  to  enable  her  to 
comprehend  or  transact  business.  Remembers  Mrs.  Clark  and 
Miss  Hughes  being  at  her  father's  in  July  1845 ;  she  was  at 
home.  Thinks  they  got  there  between  eleven  and  twelve  o'clock. 
Thinks  they  left  about  four  in  the  afternoon.  Was  in  the  room 
occasionally  while  they  were  there.  Witness  took  it  it  was  a 
friendly  visit  to  them  all.  They  dined  there.  Don't  recollect 
that  grandmother  said  a  great  deal  while  witness  was  in  the  room. 
Mrs.  Clark  remarked  to  witness  how  much  annt  Amy  was  like 
her,  Mrs.  Clark's  mother ;  that  her  mother  would  often  go  and 
get  her  bonnet  and  shawl  and  dress  herself  up  and  say  she  was 
going  home.  That  was  her  home  and  had  been  for  several  years. 
She  would  then  go  to  a  drawer  and  get  shawls  and  caps  and  dress 
herself  up  in  a  ridiculous  manner ;  so  much  so,  she  said,  she 
locked  up  her  drawers  to  keep  her  from  them.  Grandmother  was 
continually  talking  that  she  was  going  home  ;  talked  so  at  that 
time,  while  Mrs.  Clark  was  there.  Witness  heard  her  talk  so. 
It  was  that  that  induced  Mrs.  Clark's  remarks  above  mentioned. 
Grandmother  has  frequently  made  such  remarks — that  she  was 
not  at  home,  and  wanted  to  go  home — since  that  attack,  and  does 
it  still  almost  every  day.  While  we  were  standing  at  the  door, 
aa  the  carrriage  drove  off,  and  before  they  got  eat  of  the  lane,  I 
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asked  grandmother  who  they  were,  and  she  said  she  did  not  know, 
ocrald  not  tell.  She  always  says,  when  any  body  comes,  that  she 
knows  them,  when  they  speak  to  her ;  and  when  they  are  gone 
she  can't  tell  who  they  were.  This  was  so  when  Mrs.  Clark 
W88  there ;  and  is  so  still ;  and  has  been  so  ever  since.  Josiah 
Worth  is  an  own  uncle  to  the  children  of  Benjamin  Olden,  three 
of  the  defendants. 

Cross  examined.  Before  the  attack  her  memory  was  con- 
sidered pretty  good  for  an  old  person.  It  continued  to'be  pretty 
good  up  to  the  period  of  that  attack.  Don't  recollect  hearing  her 
compliun  of  her  memory  being  very  bad  before  that  attack. 
Don't  recollect  before  that  that  I  ever  heard  her  call  persons  by 
ihe  wrong  name.  She  never  called  me  Nancy  Evans  before  that 
attack.  Up  to  the  period  of  that  attack  I  don't  think  there  had 
been  any  decay  of  her  faculties.  I  don't  know  that  I  should 
hardly  have  thought  her  capable  of  transacting  business  before 
that  attack.  She  never  had  been  in  the  habit  of  transacting  busi- 
ness before  the  attack  ;  and  we  thought  she  could'nt.  Perhaps 
she  was  as  capable  of  business  at  the  time  of  the  attack  as  she 
had  been  for  several  years  before.  I  think  her  mind  seemed  to 
be  gradually  on  the  decline  before  the  attack.  She  did  not  ap- 
pear to  enjoy  company  and  visiting  as  she  had  done.  I  think 
there  was  no  other  evidence  of  her  mind's  declining.  She  had 
been  calliDg  me  Nancy  Evans  ever  since  she  had  the  attack ;  it 
was  about  ten  days  after  the  attack,  or  as  soon  as  she  could 
speak  so  as  to  be  understood,  that  she  began  calling  me  so.  She 
didn't  know  me  at  all.  From  the  time  of  the  attack  to  the  day 
Worth  and  Davis  were  there  she  did  not  know  me  at  any  time. 
I  was  in  the  parlor  when  they  came  to  the  door.  Amy  Rickey 
was  up  stairs  in  her  room.  They  wished  to  see  her.  My  sister 
Amy  Ann  went  up  and  told  her  there  was  company  there  and 
wished  her  to  come  down  stairs.  I  believe  Amy  Ann  brought  her 
down.  I  was  in  the  parlor  when  grandmother  came  in.  Mr. 
Worth  and  Mr.  Davis  were  in  the  parlor  when  she  came  in.  She 
spoke  to  them.  I  don't  recollect  that  she  called  them  by  name. 
I  think  not.  I  am  clear  she  did  not.  I  went  directly  out  when 
she  came  in.    I  was  not  in  again  to  atay^  but  only  passed  through 
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the  room.  I  was  preparing  for  dinner.  After  that  grandmother 
did  not  come  down  very  often  ;  once  in  a  few  days  or  a  week 
perhaps.  The  day  Mr.  Clark  was  there  she  came  down  and  took 
a  little  dinner ;  sat  down  at  the  table.  Sjie  had  dined  before, 
up  stairs.  She  remained  down  until  they  went  away.  Elisha 
Clark,  a  son  of  Joseph  Olden  Clark  was  there.  I  did  not  tell 
him  a  story  about  his  father.  I  don't  think  grandmother  knew 
them  while  they  were  there. 

In  Chief,  When  Mr.  Davis  was  standing  there  with  the 
paper  I  had  just  gone  in  the  room  ;  and  I  stopped  at  the  door  to 
hear  what  he  said.  I  stayed  until  he  turned  from  her.  I  dont 
think  her  memory  at  the  time  of  the  attack  was  as  good  as  it  was 
when  she  was  twenty  years  younger.  There  had  been  no  decay 
in  her  faculties  ;  and  very  slight  change  in  her  memory,  if  any. 
For  two  years  before  the  attack  I  think  her  mind  was  not  as 
strong  as  it  had  been  before.  I  think  she  talked  as  sensibly  as 
formerly,  nearly  or  quite.  Since  the  attack  she  has  never  been 
able  to  talk  sensibly  as  she  formerly  did. 

Cross  Examined,  For  two  years  before  the  attack  she  could 
not  recollect  things  as  long  as  she  had  formerly  done.  The 
change  in  her  memory  before  the  attack  was  very  slight.  I  have 
no  other  reason  for  supposing  her  mind  was  not  as  strong  but 
this  slight  change  in  her  memory.  It  was  in  recollecting  times 
and  places  she  had  visited,  rather  than  in  the  names  of  persons. 

John  S,  Taylor y  for  the  complainant. — I  have  been  ai^quainted 
with  Amy  Rickey  7  or  8  years,  and  perhaps  longer.  Have  at- 
tended her  as  her  family  physician.  Attended  her  in  1844  when 
she  was  sick.  Her  attack  was  congestion  of  the  brain,  or  in- 
cipient apoplexy.  I  found  her  in  a  state  of  insensibility,  and 
convulsed.  The  attack  I  supposed  at  the  time  to  be  a  severe 
attack.  She  recovered  from  it  better  than  I  anticipated.  Her 
speech  was  gone,  totally.  Think  she  did  not  recover  it  when  I 
left,  the  first  visit ;  she  was  unconscious  then.  The  musclea  of 
her  face  were  convulsed,  and  the  arms.  I  saw  her  the  next  day ; 
I  think  she  had  then  partially  recovered  her  ftpeeoh ;  but  it  was 
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with  some  difficulty  she  could  converse  so  as  to  be  understood. 
There  was  a  partial  paralysis  of  the  muscles  of  one  side  of  the 
face.  My  impression  is  that  the  second  visit  was  the  last  I  made 
her.  I  think  I  saw  her  between  the  time  of  the^rst  and  second 
attack.  I  think  it  was  two  or  three  months  after  the  first,  that 
I  was  called  to  visit  her  under  a  second  attack.  It  was  of  a  sim- 
ilar character  as  the  first,  though  not  so  violent.  She  was  insen- 
sible and  convulsed.  The  second  or  third  attack  was  severer 
than  the  first,  and  I  bled  her  ;  but  the  symptoms  not  yielding  I 
opened  her  arm  again :  on  reflection,  this  may  have  been  the  sec- 
ond attack.  I  think  she  had  one  of  these  attacks  within  a  year  : 
five  altogether,  if  I  remember  right.  These  attacks  are  all  at- 
tended  with  congestion  of  the  brain.  Such  attacks  for  a  time 
impair  the  mind  of  any  one ;  in  some  it  has  a  more  permanent 
effect ;  debilitates  the  mental  faculties  :  on  old  persons  they  are 
apt  to  be  more  permanent.  The  ordinary  effect  of  a  series  of 
these  attacks  is  to  impair  the  mind,  and  destroy  it  ultimately.  In 
the  situation  in  which  she  was  at  the  second  visit  I  made  at  the 
first  attack,  she  was  not  capable  of  transacting  business.  She 
knew  enough  on  my  second  visit  to  put  her  tongue  out  when  I 
asked  heir.  I  should  not  think  she  could  have  been  competent  to 
transact  business  a  fortnight  after :  but  I  did  not  see  her.  Her 
mind  became  more  impaired  as  she  had  those  repeated  attacks. 

Cross  Examined.  The  first  attack  was  the  16th  Feb.,  1844. 
It  was  not  very  long  before  this  that  I  had  seen  her.  I  had  been 
in  the  habit  of  seeing  and  conversing  with  her  before  this.  My 
impression  is,  that  before  this  her  faculties  were  as  good  as 
persons'  generally  at  her  age  :  they  were  failing,  as  persons  gen- 
erally do  in  age.  She  would  ask  me  two  or  three  times  while  I 
"was  there  how  many  children  I  had.  She  asked  me  once  who  I 
had  married,  though  she  had  known  before.  Don't  know  that  she 
seemed  conscious  of  the  failure  of  her  memory.  I  remember  once 
she  asked  me  three  times  how  many  children  I  had.  I  always  an^ 
Bwered  the  questions  as  often  as  she  asked  them.  I  hardly  know 
ifhethcr  prior  to  this  attack  I  would  have  thought  her  capable  of 
transacting  business  or  not.  I  don't  know,  could'nt  say  whether 
I  thought  her  competent  or  not.    At  the  second  visit  on  the  first 
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attack  she  was  bat  partially  recovered.  I  gave  directions  to  the 
family  what  remedies  to  apply  and  let  me  know  if  any  thing  oc- 
curred. Judging  from  the  condition  in  which  I  left  her,  I  should 
think  it  would  r^uire  more  than  two  or  three  weeks  to  enable  her 
to  recover  sufficiently  to  be  capable  of  transacting  business.  The 
attack  under  which  she  was  suffering  then  so  affected  her  mind 
that  my  impression  is  she  has  never  been  so  well  since.  I  have 
known  instances  of  persons  recovering  entirely  from  such  attacks. 
I  have  not  the  date  of  the  second  attack :  think  it  was  in  the  sum- 
mer ;  probably  July.  I  don't  recollect  when  the  other  attacks 
were. 

In  Chief.  The  instances  of  recovery  from  such  attacks  were 
young  persons.  Mrs.  Rickey  I  should  take  to  be  between  i  0  and 
90  at  that  time.  They  did  not  partake  of  the  character  of  epi- 
lepsy, except  so  far  as  they  produced  convulsive  action.  By  way 
of  explanation  to  a  former  answer,  when  I  said  I  doubted  her 
competency  to  do  business  a  fortnight  after  her  first  attack,  I 
meant  extraordinary  business,  such  as  required  a  process  of  rea- 
soning,  as  executing  a  release  or  disposing  of  property ;  that  is, 
business  which  females  are  not  in  the  habit  of  transacting. 

Question  by  Mr,  Vroam  :  If,  at  the  expiration  of  a  fortnight 
after  the  first  attack,  Mrs.  Rickey  had  been  told  that  Mary  Old- 
en was  dead  ;  that  she  had  died  without  a  will  ;  that  a  will  had 
been  prepared  for  her,  shortly  before  death,  in  which  no  part  of 
the  property  had  been  given  to  her  ;  that  the  will  was  left  unexe- 
cuted by  her  in  consequence  of  her  inability  to  sign  it ;  by  reason 
of  which  she  Amy  Rickey  became  entitled  to  a  portion  of  the  es- 
tate ;  and  had  then  been  asked  whether  she  was  willing  to  execute 
a  release,  so  as  to  carry  out  the  intention  of  Mary  Olden ;  was 
the  old  lady  competent  to  execute  a  release  under  those  circum- 
stances and  for  those  considerations  1  Jlns.  My  opinion  is  she 
was  not,  judging  from  the  state  she  was  in  when  I  left  her. 

James  B.  Coleman^  for  the  complainant.  I  am  a  physician, 
residing  in  Trenton,  and  have  been  for  a  number  of  years.  I  am 
acquainted  with  Amy  Rickey ;  have  had  some  knowledge  of  her 
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all  mj  life ;  have  seen  her  repeatedly.     I  saw  her  at  Mr.  Joseph 
Abbott's,  about  1838.    I  recollect  I  was  comparing  her  sitnatioif 
as  it  then  was  with  what  it  had  been  some  years  preyious :  there 
seemed  to  be  a  blontness  or  obtuseness  of  the  faculties.     She 
asked  me  a  great  many  questions  which  I  looked  upon  as  childish. 
In  former  years  as  I  had  known  her,  her  mind  was  active.    I 
have  been  present  at  part  of  the  examination  of  Dr.  Taylor,  and 
heard  his  evidence  read.     The  effect  of  an  attack  of  the  charac- 
ter of  that  described  by  Dr^  Taylor,  at  that  age,  is  generally  fa- 
tal to  the  healthy  action  of  the  mind.     The  reason  why  I  give 
{he  opinion  is  this  :  in  old  people  some  change  has  been  effected 
in  the  substance  of  the  brain  which  induces  the  attack :  this 
change  having  taken  place  there  is  no  power  in  the  system  to  res- 
tore the  structure  to  its  healthy  condition,  and  the  patient  is  sub- 
ject to  repeated  attacks.     The  mind  never  wholly  recovers  ffom 
the  first  attack.     The  perceptive  faculties  may  be  somewhat  ac- 
tive ;  but  the  higher  powers — the  reasoning  faculties  are  never 
entirely  restored.     I  would  say  from  what  I  know  of  such  attacks 
and  from  what  I  know  of  this  attack  from  the  relation  of  Dr. 
Taylor,  that  the  subject  of  it  would  not  be  competent  to  transact 
important  business  a  fortnight  after  it.     Persons  in  such  circum- 
stances will  often  recognize  acquaintances,  and  call  them  by  their 
names,  though  not  be  able  to  exercise  the  reasoning  faculties. 
The  power  of  recognition  is  generally  the  last  to  leave  the  mind. 
I  saw  Mrs.  Rickey  yesterday ;  her  mind  was  then  imbecile.     I 
had  not  seen  her  from  1840,  that  I  recollect,  until  yesterday. 
She  could  not  call  me  by  name,  but  inquired  after  my  sisters,  and 
said  I  recollect  them — they  are  older  than  I  am.     Their  ages  are 
under  40,  and  she  over  90. 

Sarah  Ann  Hewes,  for  defendant. — Has  known  Mrs.  Rickey 
from  a  child.  The  last  time  she  saw  her  was  in  July,  1845,  on 
a  visit  at  Mr.' Abbott's.  Witness  went  there  expressly  to  see 
her ;  had  been  in  the  habit  of  gobg  to  see  her  occasionally ;  but 
had  not  seen  her  for  rather  more  than  two  years  before.  Sarah 
H.  Clark,  Martha  Clark,  Elisha  Clark  and  a  little  girl  named 
Mary  Davis  was  with  witness  on  her  visit  to  Mrs.  Hickey's  above 
mentioned.    We  all  went  expressly  for  the  purpose  of  paying  a 
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visit  to  Mrfl.  Rickey.  Thinks  it  was  aboat  12  o'clock  when  they 
arrived  at  Mr.  Abbott's  ;  but  they  did  not  see  Mrs.  R.  until  about 
2  o'clock,  at  dinner.  We  saw  Mrs.  Abbott  when  we  first  ar- 
rived there.  We  immediately  inquired  after  Mrs.  R.  Mrs  Ab- 
bott told  us  she  was  quite  poorly  then ;  said  she  had  been  taking 
medicine  and  there  was  not  much  satisfaction  in  seeing  her.  We 
were  sitting  at  the  dinner  table  when  Mrs.  R.  came  down  to  it. 
She  knew  us  when  she  came  in  and  each  one  of  us :  shook  hands 
with  us ;  called  us  by  name,  and  said  she  was  glad  to  see  us. 
We  were  just  finishing  our  dinner.  She  sat  down  with  us  and  I 
think  eat  a  little  dinner.  She  sat  down  with  us  I  know.  We  left 
there  between  four  and  five  in  the  afternoon.  She  was  with  us 
all  the  time  until  we  left ;  during  the  whole  of  the  time  she  was 
conversing  with  witness  and  witness's  friends,  and  appeared  to 
enjoy  our  company.  She  appeared  entirely  herself  as  she  used 
to  b3.  Witness  did  not  notice  any  difference.  She  inquired 
about  her  friends  at  Princeton :  that  she  did  two  or  three  times 
in  the  afternoon  :  and  she  observed  that  she  was  forgetful.  In 
the  course  of  the  afternoon  she  inquired  after  several  of  our 
neighbors  and  friends.  I  cannot  remember  the  conversation  dis- 
tinctly, but  it  was  very  much  as  it  had  been  formerly.  She  in- 
quired particularly  about  the  Miss  Brearleys,  who  were  our 
neighbors,  and  spoke  of  their  mother.  She  conversed  freely, 
and  we  had  an  opportunity  to  judge  of  the  state  of  her  mind. 
I  considered  her  mind  to  be  in  perfect  order.  I  had  seen  her 
about  two  years  before  when  she  showed  a  want  of  memory. 
She  had  been  in  the  babit  for  years  of  saying  she-was  forgetful. 
I  thought  her  on  the  day  we  saw  her  capable  of  transacting 
business.  Recollect  her  telling  Elisha  Clark  a  story  about  his 
father.  I  found  her  much  better  than  what  I  expected  in  con- 
sequence of  what  Mrs.  Abbott  had  told  us.  I  can't  think  that  I 
saw  any  thing  to  lead  me  to  suppose  her  mind  had  failed  ;  nothing 
but  want  of  memory  ;  nothing  to  lead  me  to  think  but  that  she 
Was  perfectly  .conscious  of  what  she  was  doing.  Mrs.  Abbott 
was  not  very  well  at  the  time,  and  we  thought  she  received  us 
rather  coolly.  We  attributed  it  to  her  being  unwell.  We  were 
not  received  with  the  cordiality  with  which  we  usually  had  been. 
Our  reception  waa  so  cokl  as  to  make  it  a  matter  of  remark 
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among  ourselves ;  it  was  a  length  of  time  before  we  were  asked 
to  take  off  our  things.  Mr.  Abbott  and  one  of  the  daughters 
oame  in  the  room  to  see  us ;  none  of  the  sons  came  in  the  room 
where  we  were.  The  youngest  daughter,  Elizabeth,  was  sick. 
Our  visit  was  entirely  to  Mrs.  Rickey ;  and  had  nothing  to  do 
wUh  this  controversy  :  this  matter  was  not  in  our  thoughts  while' 
we  were  there ;  tmd  never  thought  that  had  occasioned  the  cool- 
ness until  after  we  left. 

Crost  Examined.  Had  not  seen  Mrs.  Rickey  for  about  two 
y«arB  previous  to  the  visit  above  mentioned.  It  was  on  a  visit 
to  llfr.  Abbott's  when  I  saw  her.  I  was  not  in  the  habit  of  visit- 
iig  there  very  frequently.  I  saw  Mrs.  Rickey  and  conversed  with 
her  at  that  time.  I  had  heard  of  her  sickness  before  I  went 
there  to  see  her  in  1845 :  had  heard  of  it  some  time  before. 
Am  not  related  to  Mrs.  Rickey.  Mrs.  Clark,  my  aunt,  is  con- 
nected with  her  by  marriage.  Mr.  Clark's  first  wife  was  a  sister 
of  Mrs.  Rickey.  Mrs.  Clarke's  family  is  distantly  connected 
with  Mr.  Davis  by  marriage ;  but  not  at  all  related.  On  the  oc- 
caeion  of  the  visit  we  made  to  Mrs.  Rickey,  we  left  there  betweea' 
four  and  five  o'clock.  Have  not  seen  Mrs.  Rickey  since.  Does 
not  recoUect  exactly  when  she  communicated  to  Mr.  Davis  what 
she  knew  about  Mrs.  Rickey.  It  has  not  been  more  than  a  month 
that  she  had  any  idea  of  coming  here  as  a  witness.  Did  not  see 
any  alteration  in  Mrs.  Rickey's  mind  on  my  visit  to  her  in  1845. 
Had  heard  of  her  sickness,  but  does  not  remember  of  any  partic- 
ulars. She  entered  into  conversation  upon  different  matters. 
Did  not  see  any  thing  that  day  to  prevent  her  transacting  any 
business.  Did  not  see  that  her  mind  was  impaired — ^but  that  she 
was  free  to  transact  any  business.  On  my  visit  to  Mrs.  Rickey 
there  was  nothing  said  about  Mary  Olden's  will — ^no  reference  to 
it  in  any  way ;  but  only  about  the  change  that  had  taken  place 
in  the  neighborhood  in  consequence  of  her  death. 

In  Chief.  At  that  visit,  in  our  conversation,  Mrs.  Rickey  al- 
luded to  the  death  of  Mrs.  Davis  as  well  as  that  of  Mary  Olden. 
The  little  girl  with  us  on  that  occasion  was  a  daughter  of  Mrs. 
Davis.     She  said  she  did  not  care  about  visiting  Princeton  in 
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consequence  of  these  changes.  Mr.  Davis  came  to  my  aunt's 
jast  Saturday  and  spoke  of  my  coming  as  a  witness.  He  in- 
quired about  my  visit  to  Amy  Rickey's,  and  we  talked  it  over  at 
that  time.  I  had  never  had  any  conversation  with  Mr.  Davis  on 
the  subject  of  the  said  visit  until  Saturday  last.  About  a  few 
weeks  ago,  a  friend  of  mine,  but  not  Mr.  Davis,  stated  to  me 
that  perhaps  I  might  be  called  upon  as  a  witness :  it  was  Afr. 
Worth.  I  said  I  thought  not.  I  was  at  his  house,  and  we  were 
talking  about  my  visit  to  Mrs.  Rickey,  when  Mr.  Worth  so  sta- 
ged to  me.  After  Mr.  Davis  had  come  from  Mr.  Abbott's  about 
the  release,  he  spoke  to  witness  about  this  business  :  it  was  in 
ihe  evening  of  the  same  day.  From  that  time  until  last  Satur- 
day witness  has  no  recollection  that  Mr.  Davis  has  ever  said 
Anything  to  her  on  the  subject. 

Martha  Clarke^  for  the  defendant.  Have  known  Mrs.  Rickey 
since  1822 ;  and  have  been  in  the  habit  of  visiting  her  occasion- 
ally. The  last  time  I  visited  her  was  in  July,  1845,  in  company 
with  Miss  Hughes.  We  met  Joseph  Abbott  at  the  gate.  When 
we  got  to  the  house  we  saw  Ann  Abbott.  We  inquired  for  Mrs. 
Rickey.  The  reply  we  received  was,  that  she  was  not  well* 
Mrs.  Abbott  said  Mrs.  Rickey  was  not  well,  and  we  could  not 
have  much  satisfaction — she  could  not  enjoy  our  company,  or 
something  of  that  kind.  It  was  about  two  hours  before  we  saw 
Mrs.  Rickey.  We  were  received  by  Mrs.  Abbott  coolly.  When 
Mrs.  Rickey  came  into  the  room  she  knew  me  :  she  knew  us  all, 
she  called  us  by  name,  and  told  us  she  was  glad  to  see  us.  She 
asked  us  who  the  little  girl  with  us  was.  We  told  her.  Then 
she  remarked  it  was  Acsah's  (Mrs.  Davis's)  child.  The  little 
girl  was  four  years  old.  Mrs.  Rickey  remained  with  us  until 
we  left,  which  was  about  five  in  the  evening.  I  had  not  seen  her 
before  since  she  was  in  Princeton,  two  or  three  years  before.  I 
did  not  perceive  any  material  change.  She  conversed  with  as 
much  intelligence  as  she  did  when  I  had  last  seen  her.  I  thought 
her  capable  of  transacting  business.  She  complained  of  her 
memory  being  weak.  She  had  done  so  on  other  occasions  when  I 
had  seen  her.  Did  not  see  any  reason  why  I  should  not  have 
enjoyed  my  visit  to  her  as  much  as  I  ever  did.    Mrs.  Abbott  was 
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in  the  room  the  greater  part  of  the  time  of  my  visit  and  took  part 
in  the  conversation.     I  have  not  seen  her  since. 

Cross  Examined.  Did  not  discover  at  that  time  that  Mrs. 
Rickey's  min4  was  impaired,  but  was  as  sound  as  it  ever  was.  I 
have  not  taken  any  interest  in  this  controversy.  I  am  connected 
with  the  family  of  Mrs.  Davis,  and  am  intimate  with  them.  I 
mean  that  my  family  and  the  family  of  Mary  Olden  are  connect- 
ed, and  intimate.  Mr.  and  Mrs.  Davis  in  her  life  time  were 
members  of  Mary  Olden's  family.  My  husband  was  the  nephew 
of  Mrs.  Rickey. 

Josiah  S.  Worthy  for  defendant.  Mr.  Davis  and  I  went  to- 
gether to  Joseph  Abbott's  to  obtain  a  releaso'from  Amy  Rickey, 
in  Mar.  1844,  shortly  after  the  death  of  Mary  Olden.  I  had  had 
an  acquaintance  with  Amy  Rickey  all  my  life  :  she  was  very  in- 
timate in  the  family.  I  accompanied  Mr.  Davis  to  the  house  of 
Jos.  Abbott.  Jos.  Abbott  came  to  the  door  and  received  us.  He 
took  us  into  the  house.  I  can't  say  whether  there  was  any  per- 
son in  the  room ;  his  daughter  might  have  been  there,  but  no 
other  person.  After  sitting  a  short  time  and  making  the  usual 
inquiries  about  health,  &c.,  Mr.  Davis  invited  Mr.  Abbott  out 
in  the  entry,  and  they  went  into  the  entry.  I  was  not  present 
with  them  in  the  entry,  and  heard  no  part  of  the  conversation  be- 
tween them.  Amy  Rickey,  I  think,  came  into  the  room  while 
they  were  in  the  entry.  She  came  up  and  spoke  to  me,  and 
called  me  by  name,  and  said,  poor  Mary  is  gone ;  and  then  said, 
how  is  thy  mother  ?  is  she  gone  also  ?  I  told  hear  yes.  •  She  said 
her  memory  was  so  bad  that  she  scarcely  dared  ask  a  question.  I 
had  not  seen  her  before  since  the  death  of  Mary  Olden.  I  had 
no  other  conversation  with  her  at  that  time.  Mr.  Abbott  and 
Mr.  Davis  came  in  directly  after  the  conversation  above  detailed. 
When  they  returned,  either  Ann  Abbott  came  in  with  them  or 
directly  after — about  the  same  time.  The  conversation,  when 
they  came  in,  soon  turned  on  the  release ;  a^d  Mr.  Davis  took  it 
from  his  pocket  or  hat,  and  read  it.  After  he  had  read  it  he  laid 
it  on  the  table  by  where  Amy  Rickey  was  sitting.  Jos.  Abbott 
got  up  from  where  he  was  sitting  and  went  round  and  got  a  pen 
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and  ink,  and  took  it,  and  put  it  on  the  table  where  she  was  sit- 
ting.    I  cannot  identify  the  conversation  which  took  place  previ- 
ous to  this  time.     Amy  Rickey  took  up  the  pen,  and  observed, 
^^  it  was  not  intended  for  me,  nor  I'll  have  none  of  it,"  and  turned 
round  to  her  daughter  and  said,  ^^  ought  I  ?"    And^he  answered^ 
no,  by  no  means.    Then  she  commenced  signing  it.     After  she 
had  signed  it,  and  looking  it  over,  she  said  she  had  left  out  a  let- 
ter.   Some  one  in  the  room,  I  think,  observed,  it  made  no  differ- 
ence.    She  said  yes,  and  put  it  in  with  her  own  hand.    L  do  not 
know  what  letter  it  was,  and  have  not  seen  the  release  since.  Jos. 
Abbott  and  I  are  the  witnesses  to  the  release.     The  release  is 
here  shewn  to  the  witness,  and  he  identifies  it.     After  the  ugn- 
ing,  Mr.  Davis  said  to  her,  what  shall  I  give  you  aunt  Amy.  She 
said  nothing.     He  then  handed  her  a  ten  dollar  note ;  but  she  re- 
fused taking  it.     He  then  said,  take  that  as  a  present  from  aunt 
Mary ;  and  then  Anna  Abbott  said,  mother  is  not  in  any  way 
necessitated.    There  might  have  been  some  other  conversation^ 
but  I  don't  recollect  it.     We  came  away  immediately  after.  This 
was  before  dinner :  we  did  not  dine  there  :  we  had  engaged  our 
dinners  at  Snowden's  before  we  started  to  Jos.  Abbott's.    Be- 
fore Amy  Rickey  signed  the  release,  Mr.  Davis  fully  explained 
to  her  the  reasons  why  she  was  asked  to  sign  it    They  told  her 
they  were  desirous  of  settling  Mary  Olden's  estate  as  near  her 
will  as  they  possibly  could.     He  told  her  that  Mary  Olden  had 
made  a  will  which  she  had  not  executed.     He  stated  to  her,  that 
in  consequence  of  Mary  Olden  not  having  executed  her  will  she 
Amy  Rickey  would  be  entitled  to  a  portion  of  her  estate.    I  was  led 
to  believe  at  the  time  that  the  family  understood  the  case  perfect- 
ly.   This  conversation  was  all  previous  to  Amy  Jlickey's  taking 
her  pen  to'  sign  the  release  and  making  tho  remark  that  it  was 
not  intended  for  her.    Mr.  Davis  read  the  release  without  inter- 
ruption from  any  one.     While  he  was  reading  it,  Jos.  Abbott 
did  not  say  that  there  was  no  use  in  reading  it,  that  she  could  not 
xmderstand  it.    I  was  in  the  room  the  whole  time.     I  was  seated 
between  Mr.  Abbott  and  Mr.  Davis ;  and  Amy  Rickey  was  sit- 
ting the  other  side  of  the  room.     I  did  not  hear  any  intimation 
from  Mr.  Abbott  or  Ann  Abbott  that  Amy  Rickey  did  not  know 
what  she  was  about.     Ann  Abbott  observed,  at  some  time  while 
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we  were  there,  that  mother  had  lost  her  memory  and  was  very  for. 
getfol.  I  supposed  y  at  the  time  that  Amy  Rickey  signed  the  re- 
lease,  that  she  understood  perfectly  what  she  was  doing.  I  thought 
80  from  her  observations  and  the  way  she  appealed  to  her  daugh- 
ter for  her  approbation.  That  was  my  impression  at  the  time* 
I  knew  her  memory  was  very  much  impaired :  I  had  observed 
that  before.  I  have  never  had  any  reason  to  change  my  opinion* 
I  have  never  seen  her  since.  By  the  manner  she  addressed  me, 
and  the  inquiry  she  made,  I  thought  she  understood  herself  per- 
fectly. 

Crass  Examined.  After  Mr.  Davis  and  Mr.  Abbott  came  into 
the  room,  -witness  does  not  recollect  that  Amy  Rickey  took  any 
part  in  the  conversation  or  said  any  thing  about  it.  The  conver- 
sation was  principally  between  Mr.  Abbott  and  Mr.  Davis. 
Amy  Rickey  was  very  attentive  to  it.  Before  that,  I  think  Mr* 
Davis  told  her  that  in  consequence  of  the  non-execution  of  the 
will  she  T^ould  be  entitled  to  some  portion  of  the  estate.  He 
cannot  undertake  to  give  the  conversation  in  its  language  precise- 
ly, but  gives  the  substance  of  it,  as  he  was  impressed  with  it  at 
the  time.  Mr.  Davis  did  not  state  in  the  conversation  the  time 
when  the  will  was  written.  I  think  he  stated  that  the  estate  was 
left  to  her  nephews  and  nieces.  Does  not  recollect  that  he  stated 
that  anything  was  left  to  Amy  Rickey*  Does  not  think  he  stated 
any  reason  why  the  will  was  not  executed.  Has  no  recollection 
that  he  stated  that  Mary  Olden  had  made  other  wills  before* 
After  they  came  in  from  the  entry  I  think  Mr.  Abbott  mentioned 
to  Amy  Rickey  what  Mr.  Davis  wanted  of  her,  and  what  the  ob- 
ject of  his  visit  was.  I  cannot  detail  that  conversation.  I  did 
not  hear  any  thing  said  by  Mr.  Davis  about  giving  five'dollars ; 
he  offered  her  ten  dollars  and  she  declined  taking  it.  He  then 
said  he  would  give  her  the  ten  dollars  as  a  present  from  aunt  Ma- 
ry, and  she  refused  to  take  it.  He  then  left  it  on  the  table.  The 
release  being  shewn  to  witness,  he  says  he  does  not  know  in  whose 
hand  writing  it  is.  The  word  "  ten,"  in  the  fifth  line  of  the  re- 
lease,  he  believes  to  be  the  hand-writing  of  Mr.  Davis ;  it  waa 
put  there  I  think  after  the  release  was  executed  and  after  he  gave 
her  the  ten  dollar  note.    By  executed,  I  mean  after  it  was  signed 
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and  witnessed.  I  heard  of  no  money  mentioned  until  after  the 
execution  of  the  release.  Amy  Rickey  took  the  money,  at  least 
it  was  left  on  the  table.  I  think  I  saw  it  afterwards  in  her  hands, 
but  I  wont  be  certain  of  that.  He  asked  her  first  what  he  should 
give  her.  She  said  nothing.  He  then  gave  her  a  ten  dollar  note. 
Does  not  recollect  that  the  old  lady  asked  Mr.  Davis  what  that 
was  for  when  he  gave  her  the  ten  dollars.  Does  not  remember 
that  he  and  Mr.  Davis  talked  the  matter  over  on  the  road  from 
Jos.  Abbott's  to  Trenton ;  thinks  something  might  have  been 
said  about  it.  When  I  said)  in  my  examination  in  Chief,  that  I 
believed  the  family  perfectly  understood  the  case,  it  was  because 
there  was  no  disapprobation  expressed ;  that  was  one  among  the 
reasons.  The  family  seemed  perfectly  willing  that  she  should  ex- 
ecute it.  Ann  Abbott  said  that  she  ought  not  to  have  any  of  it, 
meaning  the  property.  Jos.  Abbott  said  nothing  against  it ;  and 
went  to  get  the  ink  and  materials  for  Amy  Rickey  to  sign,  with- 
out being  asked  to  do  it.  All  the  movements  of  the  family  left 
that  impression.  These  were  the  reasons  which  produced  the 
impression  above  stated  on  my  mind.  When  the  release  was  ex- 
ecuted, I  understood  the  share  was  to  be  transferred  by  the  re- 
lease to  Mary  Olden's  estate.  I  cannot  say  that  the  family  un- 
derstood ;  they  said  nothing  to  the  contrary.  Ques,  Was  there 
any  thing  said  at  that  time  about  any  other  person  signing  off. 
^ns.  Does  not  recollect  that  any  thing  of  the  kind  was  said ; 
or  that  any  other  person  had  signed  off;  or  that  any  thing  was 
said  about  any  other  person  but  herself.  Witness  is  related  to  all 
the  parties  concerned.  His  mother  and  Amy  Rickey  were  first 
Sousins.  He  is  security  on  the  administration  bond  of  Mr.  Davis : 
Charles  Olden  is  the  other  security. 

* 

Elisha  Clarke^  for  the  defendant.  Is  nearly  23  years  of  age. 
Is  the  son  of  Martha  Clarke,  who  has  been  examined  as  a  witness 
in  this  case.  Knows  Amy  Rickey.  Accompanied  his  mother  and 
others  on  a  visit  to  Amy  Rickey's  in  the  summer  of  1845.  We 
went  to  Jos.  Abbott's  on  a  visit  to  Amy  Rickey.  It  was  about 
one  hour  after  we  got  there  before  we  saw  Amy  Rickey.  We  were 
at  dinner  when  she  came  into  the  room.  She  appeared  to  know  us 
all.    I  am  not  positive  that  she  called  us  all  by  name,  but  I  think 
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she  did.  I  remember  her  calling  mj  grandmother  by  name, 
calling  her  Sally  Clarke.  I  am  rather  under  the  impression 
that  she  did  call  them  byname,  speaking  to  them :  I  am  positive 
about  grandmother.  She  appeared  to  know  me,  from  her  remarks, 
that  I  had  grown  considerably  since  she  had  seen  me  last ;  that  I 
looked  very  much  like  the  Clarke  family.  It  was  some  time  since 
I  had  seen  her  before ;  two  or  three  years  I  should  think.  She 
inquired  who  Mr.  Davis's  little  girl  was.  She  knew  who  she  was 
after  being  told.  She  mentioned  the  child's  mother's  name; 
spoke  of  her  as  Acsah  Ely.  We  were  partly  done  when  she  came 
in.  She  sat  down  at  the  table.  She  remained  in  the  room. 
After  dinner  we  went  into  the  parlor :  she  went  along  with  us. 
She  took  part  in  conversation  ;  appeared  to  have  the  use  of  her 
faculties ;  appeared  to  understand  what  was  said  to  her.  I  can- 
not tell  whether  she  was  capable  of  judging  of  any  business.  She 
appeared  forgetful,  and  would  sometimes  ask  things  over  twice ; 
but  1  suppose  if  any  thing  was  stated  to  her  explicitly  she  would 
have  understood  it. 

Cross  Examined,  I  did  not  remain  a  great  while  in  the 
parlor — only  a  short  time.  Can't  remember  what  took  place  in 
the  parlor,  except  a  little  anecdote  that  Mrs.  Rickey  told  me 
about  the  fondness  of  the  Clarke  family  for  horses,  an  anecdote 
that  she  had  been  in  the  habit  of  telling  me  ever  since  I  had  been 
acquainted  with  her.  It  was  some  two  or  three  years  before  that 
since  I  had  seen  her.  I  was  not  able  to  perceive  much  of  any 
change  in  her  faculties ;  not  much  change.  I  judge  from  her 
general  conversation;  from  the  remarks  she  made  once  in  I 
while.     I  have  not  seen  her  since. 

William  Forman^  for  the  defendant.  T  reside  in  Princeton. 
Am  a  physician ;  and  have  been  between  80  and  40  years.  I  have 
read  the  testimony  of  Dr.  Taylor  and  Dr.  Coleman  in  this  case. 
I  have  no  personal  acquaintance  with  Amy  Rickey.  I  do  not  see 
anything  in  the  circumstances  stated  by  Dr.  Taylor  that  would 
necessarily  have  prevented  her  from  transacting  business  two 
weeks  after  the  attack  spoken  of.  An  opinion  might  now  be 
formed  as  to  the  effect  of  this  attack  two  weeks  after ;  but  it 
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would  be  mere  conjectare.  This  I  would  say  in  explanation.  No 
rule,  I  think,  can  be  laid  down  in  regard  to  diseases  of  the  brain 
as  influencing  the  moral  and  intellectual  powers  of  such  general 
application  as  would  justify  a  conclusion  in  any  particular  case. 
I  mean  the  opinion  must  be  made  up  on  such  vague  grounds  that 
it  would  not  be  worthy  to  be  receiyed.  I  can  only  see  in  the  tes- 
timony of  Dr.  Taylor  a  description  of  symptoms  which  in  many 
cases  would  impair  the  moral  and  intellectual  powers  so  far  as  to 
justify  him  in  thinking  that  they  might  have  done  so  in  the  case 
of  Mrs.  Rickey.  Ques.  What  do  you  understand  by  in<Hpient 
appoplexy  ?  Jtns,  To  my  mind  the  term  conveys  no  definite 
idea.  Appoplexy  is  generally  preceded  by  symptoms  which  in-. 
dicate  its  approach  :  when  they  result  in  loss  of  consciousness, 
sensation  and  all  the  mental  and  moral  faculties,  the  patient 
labors  under  the  disease.  Que«.  When  the  mind  of  an  old  per- 
son is  impaired  by  an  attack  of  this  kind,  do  the  reasoning  pow- 
ers in  all  cases  fail  before  the  perceptive  faculties  1  •Sns.  I  do 
not  know  that  they  do.  I  have  seen  it  stated  recently,  but  can't 
tell  where,  that  the  power  of  associating,  comparing  and  judging, 
remain  some  time  after  the  perceptive  faculties  are  in  a  good  de- 
gree suspended.  The  reasoning  powers  are,  according  to  my  ob- 
servation, impaired  in  a  greater  number  of  cases,  and  more  than 
the  perceptive  iaculties.  Qt^es.  Do  you  see  in  the  testimony  of 
Dr.  Taylor  any  evidence  of  that  change  having  been  effected  in 
the  substance  of  the  brain  of  which  Dr.  Coleman  speaks  1  Ans. 
I  do  not,  further  than  that  the  presence  of  apoplexy  implies  an 
altered  condition  in  the  circulation  of  the  brain,  or  a  morbid  exci- 
tability in  the  organ  itself.  Ques,  Have  you  known  any  instan- 
ces where  old  persons  have  retained  their  reasoning  powers  while 
their  perceptive  faculties  had  failed  ?  Jtns,  I  have  no  recollec- 
tion of  any  such  cases. 

Cross-examined.  Ques.  From  the  description  given  by  Dr. 
Taylor,  in  the  evidence,  what  would  you  call  the  attack  of  Amy 
Rickey  ?  ^ns.  I  should  say  she  had  some  of  the  symptoms  of 
apoplexy.  Ques.  Is  not  the  effect  of  an  attack  of  that  charac- 
ter generally  fatal  to  the  healthy  character  of  the  mind  of  a  per- 
son of  Mrs.  Rickey's  age  ?     .^ns.    Generally.    That  effect  is 
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caused  by  some  change  or  lesion  produced  in  the  brain  itself.     I 
am  not  air  are  that  a  change  or  lesion  in  the  brain  would  produce 
apoplexy  itself ;  such  a  change  or  lesion  in  the  brain  may  be  in- 
directly the  cause  and  directly  the  effect  of  apoplexy.     I  know 
of  but  two  causes  of  apoplexy — ^irritation,  and  compression  of 
the  brain.     There  is  a  difference  in  the  effects  of  apoplexy  pro- 
duced by  these  different  causes.     Apoplexy  from  compression  is 
decidedly  the  most  dangerous.     One  form  of  compression  is  pro- 
duced by  hemorrhage  within  the  cavity  of  the  cranium.     This 
form  of  apoplexy,  or  apoplexy  from  this  cause,  if  the  hemorrhage 
be  very  extensive,  is  almost  always  fatal.     Compression  from 
mere  fulness  or  congestion  of  the  vessels  of  the  brain,  producing 
apoplexy,  is  frequently  recovered  from.     In  speaking  of  these 
effects  from  which  there  may  be  a  recovery,  I  mean  to  be  under- 
stood of  the  mind  as  well  as  the  body.     Recoveries  will  more 
probably  take  place  in  young  persons  than  in  old.     I  have  never 
seen  an  apoplectic  seizure  in  a  person  of  her  age,  (Mrs.  Rickey's.) 
I  have  no  distinct  recollection ;  but  old  persons  do  sometimes  re- 
coTer  from  apoplexy.     I  think  we  have  cases  recorded  of  old 
persons  recovering  from  apoplexy  and  of  being  restored  to  the 
vigor  of  mind  equal  to  that  at  the  time  of  the  seizure.     These 
recorded  cases  are  the  exceptions  and  not  the  rule.     Ques.     Do 
you  know  of  any  old  person  of  the  age  of  85  or  upwards,  after 
having  had  one  attack  of  apoplexy  and  subsequently  a  second 
one,  that  in  the  interval  recovered  the  whole  powers  of  the  mind, 
as  before  the  first  attack?     Jins.    Not  personally  ;  nor  do  I  at 
present  recollect  such  an  instance ;   nor  in  case  of  epilepsy. 
Qius,    Does  extreme  old  age  debilitate  the  function  of  the  brain 
as  much  as  it  does  the  other  functions,  as,  for  instance,  the  ac- 
tion of  the  muscles,  sight,  hearing,  taste,  &c.  ?     Arts.    I  would 
say  that  an  impairment  of  the  functions  of  the  brain  is  generally 
associated  with  extreme  old  age  ;  I  have  no  other  answer  to  give 
to  this  question.     Qaes,      Would  the  conclusions  derived  from 
reasoning  on  the  causes  that  produce  these  attacks,  in  very  aged 
persons,  be  in  favor  of  a  complete  restoration  of  the  mind  after 
an  attack  as  described  as  Mrs.  Rickey's  case  1    Ans,  Generally 
not.    Que^.     Could  the  causes  that  produce  the  attack  or  fit,  in 
a  person  of  lliat  age,  be  removed  by  the  fit  ?    Ans,    A  person 
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may  recover  from  the  fit,  but  whether  the  fit  is  the  cause  of  the 
recovery  I  cannot  say.  Q^es,  When  the  attack  is  produced  by 
congestion,  and  the  congestion  be  not  removed,  can  the  patient 
recover '?  ^ns.  The  congestion  may  be  removed  by  the  subsid- 
ence of  the  cause  which  produced  it.  Ques.  Is  the  mere  mem- 
ory of  persons  and  their  names  a  sufficient  evidence  of  mind  to 
transact  business  of  any  importance  ?  ^ns.  I  think  not.  This 
power  of  recognition  of  names  and  persons  may  in  some  instances 
be  retained  when  the  powers  of  reasoning  may  be  very  greatly 
impaired.  I  think  the  power  of  associating  might  exist  in  a  lim- 
ited degree  without  the  power  of  reasoning  closely.  I  am  not 
able  to  answer  whether  the  power  of  recognition  and  association 
do  exist  in  the  lower  order  of  animals  which  are  not  supposed  to 
have  reasoning  powers.  Ques.  W'  hat  are  the  changes  produced 
on  the  brain  by  age,  if  any '?  Jlns.  I  do  not  know  that  there  are 
any  changes  produced  necessarily  on  the  brain  by  old  age.  The 
brains  of  very  aged  persons  are  said  to  be  of  firmer  consistence 
than  in  younger  ones ;  I  cannot  tell  what  efiect  that  would  have 
upon  the  functions  of  the  brain. 

In  chief.  I  am  not  satisfied  entirely  of  the  nature  of  the  dis- 
ease from  the  testimony  of  Doctor  Taylor.  If  I  were  to  judge 
from  the  facts  which  the  Doctor  has  stated  and  from  what  he  has 
not  stated,  I  should  think  the  case  not  sanguineous  apoplexy.  By 
sanguineous  apoplexy  I  mean  that  form  of  the  disease  which  re- 
sults from  extravasion  or  engorgement.  Doctor  Taylor  not  hav- 
ing stated  the  previous  condition  of  the  patient,  I  am  not  clear 
as  to  the  nature  of  the  attack.  I  should  think  it  was  what  some 
pathologists  term  nervous  apoplexy.  Supposing  this  to  have 
been  a  case  of  nervous  apoplexy,  I  should  think  there  would  be 
much  more  likely  a  recovery  than  from  an  attack  of  sanguineous 
apoplexy.  The  first  faculty  usually  impaired  in  the  progr*  as  of 
age  is  memory.  I  have  known  old  persons  whose  memories  have 
become  very  much  weakened,  while  their  other  faculties  have  re- 
mained in  a  great  measure  unimpaired.  I  have  several  times  wit- 
nessed such  cases,  and  I  believe  they  are  of  frequent  occurrence. 
I  have  known  persons  very  old  who  possessed  very  good  intellec- 
tual powers,  very  strong  intellectual  powers  ;  whether  impaired 
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or  not  I  cannot  tell,  not  knowing  them  in  their  youth.  Q^es, 
Have  joa  known  persons  of  very  advanced  years  whose  faculties 
have  exhibited  no  signs  of  decay  except  memory  1  Jins.  I  can 
not  recollect  of  any  instance  in  my  experience  when  a  person  of 
middle  age  had  two  attacks  of  apoplexy  and  where  in  the  inter- 
ral  the  faculties  were  fully  restored.  I  am  perfectly  satisfied 
there  have  been  such  cases. 

Crass-examined,     This  nervous  apoplexy  grows  out  of  irrita- 
tion. 

J.  S.  Schanck,  for  the  defendants.     I  am  a  physician,  residing 
in  Princeton.  Have  no  acquaintance  with  Amy  Rickey ;  have  read 
the  testimony  of  Doctor  Taylor  in  this  case.  From  the  facts  stated 
by  him  I  think  he  has  not  given  sufficient  data,  for  a  certainty, 
for  diagnosis,  as  to  what  the  disease  was.   I  would  be  much  more 
willing  to  say  what  I  think  it  was  not,  than  what  I  think  it  was. 
I  should  think  it  was  not  a  case  of  apoplexy,  as  the  term  is  or- 
dinarily understood  by  medical  men.     All  the  symptoms  given 
by  Doctor  Taylrr  may  be  attributed  to  other  causes  than  san- 
goineous  apoplexy.     The  treatment  seems  not  to  have  been  such 
as  sanguineous  apoplexy  would  have  called  for.     The  fact  that 
the  patient  was  well  enough  the  next  day  not  to  need  the  ser- 
vices of  the  practitioner  would  indicate  the  same.     I  think  she 
may  have  transacted  the  business  she  was  called  upon  to  transact 
two  weeks  after  the  attack.     I  think  that  she  may  or  may  not 
have  been  able  to  transact  business  at  that  time  ;  judging  from 
the  statement  of  all  the  circumstances  of  her  case  b j  Doctor 
Taylor,  she  may  or  she  may  not  have  been  able.     She  may  have 
been  as  capable  of  transacting  business  two  weeks  after  that  at- 
tack as  before ;  though  I  would  expect  some  slight  impairment 
of  her  faculties.     I  think  that  memory  is  among  those  faculties 
that  first  fail ;  and  old  persons  are  often  themselves  conscious  of 
this.     Ques.     Have  you  known  old  persons  whose  memory  was 
very  much  enfeebled,  but  whose  other  faculties  remained  in  a 
great  measure  unimpaired  ?    ^ns,   I  have  not.     I  have  known 
old  persons  whose  memories  were  much  enfeebled,  but  whose 
other  faculties  were  such  as  to  enable  them  to  transact  ordinaiy 
business. 
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Cross-examined.  I  should  think  the  business  she  was  called 
upon  to  transact  so  far  extrflordinarj  as  that  females  of  her 
years  are  very  rarely  called  upon  to  transact  such  business ;  but 
not  extraordinary  when  the  faculties  necessary  to  transact  such 
business  are  in  question — ^not  such  as  to  require  extraordinary 
reasoning  powers,  Ques.  What  business  could  she  have  been 
engaged  in  that  would  have  required  higher  reasoning  powers 
than  that  she  was  engaged  in  1  Ans.  Such  as  the  counsel  for 
the  complainant  is  now  engaged  in.  Ques,  What  business  did 
you  understand  sha  was  engaged  in?  Arts.  I  understand  the 
law  of  this  State  to  have  given  the  old  lady  a  certain  amount  of 
property ;  that  this  was  entirely  unexpected  to  her ;  that  this 
was  not  the  wish  of  the  former  owner  of  that  property ;  that  all 
this  was  known  to  the  old  lady ;  and  then  she  was  called  upon  to 
say  whether  she  would  take  advantage  of  what  the  law  gave,  or 
permit  it  to  go  to  those  for  whom  it  was  intended.  I  should  call 
it  a  mere  choice,  not  any  high  degree  of  intellectual  exercise,  to 
arrive  at  the  conclusion  she  came  to.  I  should  think  it  indispen- 
sable that  she  should  understand  fully  the  premises  that  I  have 
just  stated.  I  have  not  understood  what  was  the  amount  of  that 
property  the  law  had  given  to  her  ;  I  should  think  it  would  make 
no  difference  whatever  whether  the  property  was  large  or  small. 
She  probably  decided,  not  from  /ez,  but  from  jus — ^upon  what 
she  considered  right  rather  than  upon  law.  From  what  I  know  of 
her  circumstances  I  should  presume  she  may  have  been  capable 
to  contract  for  a  farm  or  property.  Ques.  Is  that  probable  or 
otherwise?  Ans.  In  a  lady  of  her  age,  rather  improbable ;  but 
certainly  very  possible.  I  should  think  this  attack  was  less  like 
epilepsy  than  apoplexy.  There  are  so  few  facts  given  I  can 
hardly  decide  what  the  attack  was.  Such  attack  may  be  induced 
by  immoderate  quantity  of  indigestible  food  ;  temporarjr  conges- 
tion of  the  brain ;  and,  in  cases  of  children,  from  teething.  I 
would  say  the  facts  stated  by  Doctor  Taylor  are  not  inconsistent 
with  the  case  being  apoplexy.  The  convulsive  movements,  how- 
ever, mentioned  by  \\m  do  not  usually  attend  sanguineous  apo- 
plexy ;  and,  further,  that  the  symptoms  mentioned  by  Doctor 
Taylor  are  but  little  more  like  apoplexy  than  profound  intoxica- 
tion, or  comay  from  large  doses  of  opium.    Doctor  Taylor,  as 
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attending  physician,  was  better  able  to  judge  of  the  nature  of 
the  disease  than  I  can  be  from  his  recorded  testimony.  Ques. 
Was  he  not  better  able  to  judge  of  its  effects  1  Ans.  Perhaps 
he  was  ;  but,  inasmuch  as  the  disease  required  only  another  visit, 
and  then  it  was,  so  &r  as  I  know,  a  considerable  time  beforo 
medical  aid  was  again  needed,  I  think  the  effects  could  not  have 
been  such  as  would  necessarily  follow  an  attack  of  decided  apo- 
plexy ;  and,  further,  in  my  opinion,  a  lady  of  her  age  could  not 
hye  through  repeated  attacks  of  decided  apoples^. 

P.  D.  Vroom  and  Stacy  G.  Potts  for  the  complainant.  They 
cited  5  John.  Ch.  Rep.  173 ;  2  Covjen^  129 ;  1  Story^s  Eq.j  sec. 
217,  218  ;  IBaU^  Beatty,  171, 181 ;  8  Smmst.  899  ;  1  Vera. 
82 ;  1  P.  Wms.  239 ;  2  Ih.  202 ;  2  Bro.  Ch.  151 ;  Coze^  333  ; 

1  Ves.  125,  7 ;  2  Scho.  fy  Lef.  474,  486. 

R.  S.  Field  and  W.  Hoisted  for  the  defendants.    They  cited 

2  Eng.  Ecd.  Rep.  72,  97 ;  1  Adamses  Rep.  162 ;  1  Halst.  Ch. 
361 ;  4  Ired.  465 ;  Gresl.  Eq.  Ev.  159 ;  1  Siory^s  Eq.j  sec.  261, 
329 ;  4  Sim.  Rep.  182 ;  2  Myln.  ^  Keen,  473 ;  8  Eng.  Cond. 
Ch.  Rep.  87. 

The  Chancellor.  I  think  the  proofs  show  satisfishctorily  a 
want  of  mental  capacity  in  the  complainant  to  make  a  valid  re- 
lease. 

Decree  for  complamant. 


26 
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Gebshom  Lambert  v.  William  Hall,  Samuel  W.  Hall  and 

others. 

a.  fftLwe  to  B.  a  bond  oondiiioned  for  tbe  pajment  of  $2,000  ;  and  on  the  flame  daj 
ezecated  to  B.  a  writing  parportin^  to  be  a  mortgage  to  aecure  the  pajment  of  the 
■aid  bond,  referring  to  the  bond,  but  no  mm  was  stated  in  the  said  writing  pur- 
porting to  be  a  mortgage,  tiie  blank  in  which  the  sum  should  hare  been  stated  not 
being  filled  up.  The  execution  of  this  writing  was  acknowledged  before  a  proper 
officer ;  and  there  was  a  certificate  of  the  Clerk  of  the  County  indorsed  tbercon 
stating  that  it  was  recorded  Majr  10. 1841.  The  registry  of  the  mortgage,  also,  was 
blank  as  to  the  sum.  Afterwards,  there  was  attached  to  the  page  on  which  the  rq^ 
istrjr  was  made  a  writing,  dated  June  28,  1841,  signed  by  A.,  stating  that  the  sum  of 
$2,000  was  omitted  being  inserted  in  the  mortgage,  and  that  the  said  sum  should 
have  been  so  inserted;  and  desiring  that  the  mortgage  might  not  lose  its  elbct  by 
the  omission.  In  1844,  A.  gave  a  mortgage  on  the  same  lands  to  C^  who,  prerioos 
to  taking  his  mortgage,  had  examined  the  record  of  mortgages  and  found  tbe  record 
as  above  stated.  C's  mortgage  was  taken  to  secure  an  old  debt  from  A.  SemUt, 
that  the  said  writing  executed  to  B.  would  be  held  to  be  a  mortgage,  and  to  hare 
priority  over  tbe  mortgage  to  C. 

A.  gave  to  B.  a  bond  and  a  mortgage  to  secure  the  payment  thereof ;  and  subsequently 
gave  a  mortgage  to  C.  on  the  same  land.  Afterwards,  D.,  an  uncle  of  A.,  paid,  or 
handed  to  B.  two  several  sums  of  money  at  two  difierent  times,  taking  loose  receipts 
therefor  on  account  of  the  said  bond  held  by  B.,  and  afterwards  a  further  sum  as 
the  balance  in  full  on  the  said  bond ;  and,  when  the  last  of  said  sums 'was  so  paid  or 
banded  to  B.,  the  three  sums  were  credited  on  the  boud,  the  two  first  on  acooant  of 
the  boud.  and  the  last  as  the  balance  in  full  on  the  said  bond ;  and  D.  took  no  as* 
signmeutof  the  said  bond  and.mortgagegivento6.,  crof  either  of  them. 

Mtld,  under  the  proofs  in  the  ca9e,  that  the  saij  bond  and  mortgage,  in  the  hands  of 
D.,  were  not  incumbrances  as  against  the  mortgage  held  by  C. 

The  bill,  filed  Dec.  16, 1845,  is  exhibited  by  Gershom  Lam- 
bert, for  the  foreclosure  of  a  mortgage,  dated  January  29, 1844, 
given  by  William  Hall  and  Catharine  his  wife  to  the  complain- 
ant, to  secure  tbe  payment  of  a  bond  of  the  same  date  given  by 
H:l11  to  the  complainant,  conditioned  for  the  payment  of  $3,307 
87  on  or  before  Jan.  29,  1845,  with  lawful  interest.  The  bill 
states  that  the  mortgage  was  acknowledged  on  the  said  29th  of 
January,  1844,  and  that  it  was  recorded  in  the  Clerk's  office  of 
Huntt  rdon  on  the  80th  of  January,  1844.  That  on  or  aboot 
May  1,  1841,  the  said  Uall  and  his  said  wife  executed  a  mort* 
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gage  on  the  same  premifios  described  in  the  coroplainant'B  mort- 
gage, to  one  Hugh  B.  Ely,  administrator  &c.  of  John  Wilson, 
deceased,  which  was  recorded  on  the  11th  of  May,  1841,  at  six 
o'clock  in  the  forenoon;  but  that  the  said  mortgage  to  Ely, 
though  drawn  and  written  upon  a  printed  blank  mortgage,  did  not 
contain  any  mention  of  any  sum  of  money  to  be  secured  thereby, 
nor  any  time  of  payment  of  any  sum  of  money ;  and  that  the 
said  mortgage  was  so  recorded  without  the  said  record  containing 
any  sum  of  money  to  be  secured,  or  time  of  payment;  and  that 
so  the  said  record  remained  and  still  remains  without  any  other 
record  or  thing  to  explain  it. 

That  the  complainant,  or  his  agent  or  agents  who  transacted 
for  him  the  business  of  his  mortgage,  previous  to  the  execution 
of  his  mortgage,  examined  the  records  of  mortgages  for  Hunter- 
don, for  the  purpose  of  ascertaining  what  incumbrances  there 
were  on  the  said  premises,  an4  found  that  the  record  of  said 
Ely's  mortgage  was  as  above  stated  ;  and  being  advised  by  his 
counsel  that  the  said  record  was  not  according  to  the  provisions 
of  the  statute  in  such  case  made  and  provided,  and  that  the  said 
mortgage  was  not  an  incumbrance  on  the  premises,  was  induced 
to  lend  to  the  paid  Hall  the  said  sum  of  $3,307  87,  and  to  take 
as  security  therefor  his  said  mortgage.  The  compliinant  sub- 
mits that  the  said  Ely  mortgage  is  not  an  incumbrance  on  the 
premises,  or,  if  an  ii:cumbranco  at  a!l,  is  not  prior  to  the  com- 
plainaiit^s  iriort^a>;e.  And  the  bill  charges,  tliat  the  said  Ely 
mortgage,  though,  as  he  insists,  it  was  no  incumhrance,  was  paid 
off  bj  one  Samuel  Hall,  an  uncle  or  some  other  relative  of  the 
said  William  Hall,  ami  hy  the  said  El^  given  up  or  transferred 
to  the  said  Samuel  Hull;  by  virtue  wliercof  the  raid  Samuel 
Hall,  as  the  complainant  is  informed,  claims  some  interest  in  the 
premises. 

T!  at  on  or  about  May  1, 1841,  the  said  Wm.  Hall  and  wife 
executed  to  Rohert  Eh,  Smith  Ely,  Giorge  Ely,  Mercer  Ely 
and  G^*r\a.se  E/y  a  mortgage  on  the  same  preini»<eF,  to  secure  to 
theui  the  paymt  nt  of  $2,000 ;  which  mortgage,  an  the  complain- 
ant  is  informed  and  heliives,  was  reconied  in  the  Clerk's  office 
of  Hunterdon  prior  to  the  recording  of  the  ccmplninaut's  said 
mortgage,  and  was  intended  to  be  an  incumbrancj  prior  to  the 
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complainant's  mortgage,  and  is  still  outstanding,  in  the  hands  of 
the  assignees  of  the  Elys,  as  an  incumbrance  on  the  premises. 
That  Tunis  Huff  is  the  assignee  of  the  last  mentioned  mortgage. 

That  on  the  lOtiii  of  June,  1841,  the  said  Wm.  Hall  and  wife 
executed  to  one  Samuel  W.  Hall  a  mortgage  of  the  same  prem- 
ises, to  secure  to  Ae  said  Samuel  W.  Hall  the  payment  of 
$8,300,  which,  as  the  complainant  is  informed  and  believes,  was 
recorded  prior  to  the  recording  of  the  complainant's  mortgage, 
aad  was  intended  to  be  an  incumbrance  prior  thereto,  and  is  still 
outstanding,  in  the  hands  of  said  Samuel  W.  Hall. 

That  on  or  about  Dec.  29, 1842,  the  said  Wm.  Hall  and  wife 
eacecuted  to  Samuel  D.  Strjker  and  James  D.  Stryker  a  mort- 
gage of  the  same  premises,  to  secure  the  payment  of  $2,000, 
which  was  recorded  prior  to  the  recording  of  the  complainant's 
mortgage,  and  w»8  intended  to  be  an  inoumbrance  prior  thereto, 
and  is  still  outstanding,  in  the  hamds  of  the  said  Strykers,  as  an 
incumbrance  on  the  premises. 

Thaton  the  30th  of  January,  1844,  after  the  execution  and 
recording  of  the  complainant's  mortgage,  the  adnunistratora  of 
Joseph  Hall,  deceased,  (naming  them,)  recovered  a  judgment  in 
the  Circuit  Court  of  Hunterdon  against  the  said  Wm.  Hall,  for 
$651  45.  That  on  the  same  day  one  Hugh  B.  Ely  recovered  a 
judgment  against  said  Hall,  in  the  Common  Pleas  of  Hunterdon, 
for  $1,597.  That  on  the  1st  of  May,  1844,  the  Honesdale  Bank 
recovered  a  judgment  against  the  said  Wm.  Hall,  in  the  Circuit 
Court  of  Hunterdon,  for  $200.  That  on  the  10th  of  May  afore- 
said one  Herman  D.  Gouldrecovered  against  said  Hall  a  judg- 
ment in  the  Supreme  Court,  for  $500.  That  on  or  about  the 
10th  of  August,  in  the  year  last  aforesaid,  Thos.  Ridgeway  and 
Henry  Budd  recovered  a  judgment  against  said  Hall,  in  the  Cir- 
cuit  Court  of  Hunterdon,  for  $480.  That  executions  were  is- 
sued on  the  said  judgments,  to  the  Sheriff  of  Hunterdon,  who 
levied  upon,  advertised  and  sold  the  said  mortgaged  premises  to 
James  N.  Reading  and  Hugh  B.  Ely ;  and  on  tiie  12th  of  June, 
1845,  executed  to  them  a  deed  therefor. 

William  Hall  and  Catharine  his  wife,  Samuel  Hall,  Tunis 
Huff,  Samuel  W.  Hall,  Samuel  D.  Stryker,  James  D.  Stryker, 
James  N.  Readii^  and  Hugh  B.  Ely  are  mftde  defo&dants. 
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Sunuel  W.  Hall  put  in  his  Beveral  answer.  He  admits  the 
mortgage  of  the  complainant.  Admits  that  oa  the  let  of  Maj, 
1841,  the  said  William  Hall  and  wife  executed  a  mortgage  on 
the  same  premises  to  Hugh  B.  Ely,  administrator  of  John  Wil- 
son, deceased,  which  was  recorded  on  the  11th  of  May  aforesaid, 
at  6  A.  M. ;  and  that  it  was  made  and  prepared  upon  a  printed 
bknk,  and  that  it  did  not  mention  or  specify  any  sum  of  money 
to  be  secured  thereby,  nor  any  time  of  payment,  wd  that  it  was 
80  registered  without  the  registry  thereof  containing  or  setting 
forth  any  sum  to  be  secured  thereby ;  but  he  denies  that  the  said 
record  remained  and  still  remains  without  any  other  record  or 
thing  to  explain  it ;  and  alleges  the  truth  to  be,  as  he  is  informed 
and  believes,  that  very  soon  and  in  a  few  days  after  the  said 
mortgage  was  registered  as  aforesaid,  the  fact  that  the  sum  of 
vumey  intended  to  be  secured  by  the  said  mortgage  was  not  men- 
tioned in  the  said  mortgage  and  registry  was  discovered;  and 
the  same  having  been  owing  to  an  accidental  omission  or  mistake 
in  not  filling  up  the  blank  at  the  time  of  the  execution  of  tke 
mortgage,  he  the  said  Hugh  B.  Ely  procured  from  the  said  Wm. 
Hall  a  written  instrument  acknowledging  the  sum  for  which  the 
said  mortgage  was  given  and  which  was  intended  to  be  inserted 
therein,  it  being  $2,^000 ;  which  said  paper  ?nriting  the  said  Hugh 
B.  Ely  procured  to  be  attached  to  the  registry  of  said  mortgage 
as  a  notice  to  all  persons,  and  especially  to  all  subsequent  pur- 
chasers and  incumbrancers,  that  the  said  mortgage  was  given  or 
intended  to  be  given  to  secure  the  Sum  of  $2,000. 

He  says  he  is  informed  and  believes  that,  shortly  before  the 
giving  of  the  said  mortgage  by  said  Hall  and  wife  to  said  Ely, 
Hall  had  purchased  of  Ely,  administrator  as  aforesaid,  the  prop- 
erty mentioned  in  the  said  mortgage,  for  a  large  amount  of 
money ;  and  that  the  deed  for  the  premises  from  Ely  bore  date 
and  was  given  on  the  same  day  on  which  the  said  mortgage  was 
dated  and  given,  viz :  May  1, 1841.  That  for  $2,000  of  the 
purchase  money  Hall  gave  to  Ely,  administrator  as  aforesaid,  his 
bond,  dated  that  day,  conditioned  for  the  payment  of  $2000,  with 
interest,  on  the  1st  of  April  ensuing  ;  and  that  to  secure  the  said 
bond  the  said  mortgage  was  prepared  and  given ;  and  that  the 
omission  to  insert  the  amount  in  the  said  mortgage  was  accident- 
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-al  entirely.  That  as  soon  as  it  was  discovered,  means  were  takeni 
-as  above  mentioned,  to  give  notice  to  all  psrsons  interested  or  to 
become  interested  of  the  actual  amount  of  the  said  incumbrance. 
He  submits  that,  a?  the  said  mortgage  of  the  said  Ely  was  res- 
tored as  aforesaitl,  with  the  paper  writing  or  acknowledgment  at- 
tached to  the  said  record,  long  before  the  giving  of  the  complain- 
ant's mortgage,  the  same  was  notice  to  the  complainant  with 
which  he  is  in  law  affected. 

He  says  that  the  sale  of  said  premises,  as  made  by  Ely  to 
Hall,  was  a  matter  of  notoriety  in  the  village  of  Lambertsville 
and  the  county  or  neighborhood  around ;  that  the  complainant 
then  lived  and  had  for  many  years  lived  about  a  mile  or  some 
short  distance  fiom  said  premises,  and  must  therefore  have  known 
of  said  purchase  and  sale. 

That  he,  this  defendant,  is  informed  and  believes  that  the  facts 
that  the  said  mortgage  was  recorded  without  the  sum  being  in- 
serted, and  that  it  was  intended  to  secure  $2,000,  and  that  the 
said  sum  was  a  part  of  the  purchase  money  for  the  said  premises, 
were  well  and  publicly  known  in  the  neighborhood,  and  especial- 
ly to  the  complainant,  before  the  date  of  his  mortgage. 

He  submits  that  the  record  of  the  said  mortgage,  even  without 
the  acknowledgment  or  notice  appended  to  the  record,  was  suffi- 
cient to  put  the  complainant  on  inquiry.  That  the  premises  con- 
veyed by  the  said  mortgage  are  described  therein  as  the  same 
premises  which  Ely,  by  deed  bearing  even  date  with  the  said 
mortgage,  conveyed  to  said  Hall  immediately  before  the  execu- 
tion of  the  said  mortgage. 

That  he  is  informed  and  believes,  that  this  complainant,  or  his 
agent  who  transacted  for  him  his  business  relative  to  his  mort- 
gage, before  the  execution  thereof  examined  the  records  of  mort- 
gages for  Hunterdon,  and  found  tbat  the  mortgage  given  to  Ely 
was  recorded  without  setting  out  any  sum  of  money  or  any  time 
of  payment  or  defeazance  ;  but  he  says  he  is  informed  and 
believes,  that  at  the  very  time  of  the  said  examination  the  sud 
Lambert,  or  his  agent,  was  apprised  of  the  said  notice  or  acknow- 
ledgment attached  to  the  said  record  as  before  mentioned ;  that 
the  same  was  seen,  examined  and  spoken  of  at  ti.e  time  by  the 
said  Lambert  or  his  agent,  or  spoken  of  by  ethers  in  his  pres- 
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etk^ ;  and  that  the  fact  of  the  said  mistake,  and  that  the  deht 
intended  to  be  secared  bj  the  said  mortgage  was  a  debt  of 
$2,000,  was  perfectly  known  and  understood  by  the  said  Lam- 
bert, or  his  said  agent,  before  the  date  o(  his  mortg  ige. 

That  the  said  $2,000  mentioned  in  the  said  bond  to  Ely,  and 
intended  to  be  secured  by  the  said  mortgage  to  Ely,  which  bond 
and  mortgage  are  now  held  by  this  defendant,  was  a  part  of  the 
consideration  of  the  said  purchase.  That,  if  the  said  mortgage 
should  be  considered  invalid  and  insoffioiect,  the  said  $2,000, 
being  a  part  of  the  purchase  money,  was  a  lien  on  the  said 
premises  when  the  mortgage  to  the  complainant  was  given  ;  and 
especially  as  agninst  the  complainant,  who  had  notice  of  the  said 
portion  of  the  purchase  money  remaining  unpaid. 

He  submits  that  his  mortgage  is  entitled  to  priority  according 
to  its  date,  that  being  also  the  date  of  said  purchase  ;  that  the 
complainant  had  constructive  and  actual  notice  of  the  said  mort- 
gage, and  of  the  nature  and  consideration  thereof,  and  has  no 
right  or  equity  to  defeat  or  postpone  the  said  mortgage  given  to 
Ely. 

He  admits  he  is  an  uncle  of  Wm.  Hall ;  and  that  in  May, 
1844,  he  purchased  of  Ely  the  said  bond  and  mortgage  so  given 
by  his  nephew,  and  that  he  has  paid  to  Ely  the  full  amount  of 
the  said  bond,  principal  and  interest;  that  the  said  bond  and 
mortgage  have  been  given  up  and  transferred  to  him  by  the  said 
Ely,  and  that  he  now  holds  the  same  as  his  own  property.  And 
this  defendant  further  says,  that  the  said  bond  and  mortgage  in  his 
hands  are  in  no  wise  paid  oif  or  satisfied  to  him  by  the  said 
Hall  or  any  other  person;  th:it  the  payments  indorsed  on  the 
said  bond  as  made  by  him  to  Ely  were  not  made  or  received  in 
extinguishment  of  the  paid  bond,  but  as  evidence  that  the  con- 
sideration for  the  purchase  money  of  the  same  was  fully  paid  and 
satisfied  by  this  defendant,  who  had  become  the  purchaser  and 
owner  of  the  said  bond  and  mortgage  in  good  faith.  And  he 
submits  that  the  said  mortgage  is  a  valid  outstanding  incum- 
brance upon  the  said  premises,  and  is  in  equity  entitled  to  be 
paid  and  satisfied  out  of  the  same. 

He  admits  the 'mortgage  from  Hall  and  wife  to  the  Elys, 
assigned  to  Tunis  Huff.     Admits  that,  on  the  lOth  of  June, 
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1841)  Hall  and  wife  executed  to  him,  by  the  mime  of  Sam'UW. 
Hall,  a  mortgage  on  the  premises  for  (8,300,  which  was  reps- 
tered  on  the  11th  of  May,  1841 ;  and  which  he  alleges  is  an  out- 
standing and  valid  mortgage.  He  admits  the  mortgage  to  the 
StryJker's ;  and  the  judgments  stated  in  the  bill,  and  the  sale  of 
the  premises  under  them. 

Tunis  Huff,  the  assignee  of  the  mortgage  stated  in  the  bill^ 
gi?en  by  Hall  and  wife  to  Rob't  Ely,  Smith  Ely  and  others^ 
.answered,  setting  out  that  mortgage. 

James  N.  Reading  and  Hugh  B.  Ely  filed  a  demurrer  to  tiie 
bill,  whioh  was  oyemiiled> 

Qn  the  19th  of  March,  1846,  a  decree  pro  eanfe&o  was  taken 
agamst  Sam'l  D.  Stryker  and  James  D.  Stryker,  and  against 
Wm.  Hall  and  Catherine  his  wife  and  Hugh  B.  Ely,  absent 
defendants. 

Jo^h  Bessan^  sworn  for  the  defimdant,  Sam'l  W.  Hall,  tes- 
tified.— That  he  is  Clerk  of  Hunterdon  County,  and  was  sworn 
into  office  in  March,  1845.  P.  I-  Clark  was  Clerk  from  Jan'y, 
1841,  to  Jan'y,  1842.  Witness  was  a  clc&rk  for  said  Clark 
during  that  period.  Exhibit  No.  1  on  the  part  of  the  de- 
fendant is  a  paper  purporting  to  be  an  abstract  of  a  mortgage 
given  by  Wm.  Hall  and  wife  to  Hugh  B.  Ely,  Administrator 
&c.  of  Jolm  Wilson,  deceased,  dated  May  1,  1841.  Exhibit 
No.  2  on  the  part  of  the  defendant  is  a  paper  purporting  to  be  a 
certificate  by  Wm.  Hall  that  the  mortgage  was  given  for  $2,000, 
bearing  date  June  28,  1841.  Exhibit  No.  1  is  a  true  copy  of 
the  abstract  of  the  mortgage.  Exhibit  No.  2  is  a  copy  of  a  paper 
attached  by  a  wafer  to  the  page  of  the  record  on  which  the  mort- 
gage is  recorded.  I  do  not  know  when  it  was  attached  to  the 
record.  I  have  thought  of  it  since  I  was  spoken  to  about  it.  It 
was  a  considerable  time  after  the  mortgage  was  recorded.  I  had 
some  doubji  what  to  do  with  the  paper  when  it  was  brought.  I 
do  not  recollect  the  time  when  it  was  brought.  I  think  I  attached 
the  paper  to  the  record  myself,  at  the  request  of  the  person  who 
brought  iU  My  impression  is  there  were  two  of  them  who  came 
to  the  office  with  the  paper.  I  cannot  state  with  any  certaioty 
the  length  of  time  the  mortgage  was  recorded  before  the  p^>er 


1848]  LAHBEBt   V.   HALL.  417 

WM  brought  I  cannot  tell  tbe  year,  nor  the  time  of  the  year 
wb^i  it  was  brought.  Before  the  complainant  took  his  mortgage 
on  the  same  property  I  have  no  recollection  of  any  search  hav- 
ing been  made  by  him  or  by  any  one  for  him. 

Cross  Examined.  I  don 't  know  who  the  persons  were  that 
came  to  the  office  with  the  paper,  or  if  I  knew  I  have  forgotten 
them.  My  impression  is  it  was  two  or  three  years  after  the 
mortgage  was  recorded  when  that  paper  was  brought  to  the  office. 
I  can 't  recollect  the  precise  time.  It  was  after  the  date  of  the 
paper  Exhibit  No.  2  that  it  was  brought  to  the  office.  My 
mind  is  w^U  made  up  that  it  was  a  long  time  after  the  mortgage 
was  recorded.  I  think  it  was  as  much  as  two  or  three  years 
afterwards ;  bat  I  may  be  mistaken.  I  have  a  faint  recoUection 
of  two  men  coming  in  with  the  paper.  I  think  I  told  them,  (as 
I  usually  do  when  papers  are  brought  to  the  office  that  were  not 
regular,)  that  it  ought  to  have  been  acknowledged.  They  then, 
if  I  recollect  right,  requested  me  to  attach  it  to  the  mortgage  as 
it  is.     I  do  not  recollect  anything  further  about  it  in  particular. 

^Asher  Lamberty  sworn  for  the  complainant,  testified  as  fol- 
lows : — I  am  a  son  of  the  complainant.  I  resided  with  him,  or 
he  with  me,  in  the  township  of  Delaware.  I  was  in  the  habit  of 
doing  my  father's  business  for  him  during  the  last  20  years ;  in 
,  the  practice  of  attending  to  his  money  matters  for  him,  as  his 
agent.  I  had  no  written  power  of  attorney  to  act  as  his  agent 
I  attended  to  this  matter  of  the  complainant's  mortgage  now  in 
dispute  so  far  as  to  search  the  records  of  mortgages,  &c.  I4hink 
it  was  between  the  20th  and  25th  or  26th  of  Jan'y,  1844,  when 
I  searched  the  records  of  mortgages  in  Hunterdon.  It  was  in 
the  week  before  the  complainant's  mortgage  was  given.  Witness 
being  shewn  the  record  of  mortgages,  vol.  18,  page  263,  says,  I 
examined  at  that  time  the  abstract  of  defendant's  mortgage  there 
recorded  as  appears  by  Exhibit  I.  Before  I  examined  the  records 
Mr.  Hall  had  promised  to  secure  my  father  the  payment  of  a  cer- 
tain sum  of  money  by  mortgage ;  and  my  object  in  examining  the 
record  was  to  ascertain  what  incumbrances  were  on  the  property 
before  we  took  our  mortgage.     The  paper  Exhibit  No.  2,  or  the 
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original,  was  not  there  at  that  time.     I  heard  tell  of  the  said 
pap3r  some  time  afterwards ;  and  in  examining  the  records  some 
time  afterwards  for  other  purposes  I  saw  it.     The  date  of  the 
mortgage  to  mj  father  was,  I  think,  Jan'729, 1844.     The  mort- 
giS3  was  execat3d  on  Monday  before  Court,  Jan'y  term,  1844. 
Tae  amount  of  it  was  3,307  37.     Mj  father,  I  think,  was  in  his 
90th  year  when  the  mortgage  was  executed.    He  was  able  to  be 
about  the  house ;  he  did  not  go  out  much.     I  do  not  know  for 
what  the  defendant's  mortgage  was  given.     I  know  nothing  aboat 
the  mortgage  except  what  appears  on  the  record.     I  do  not  know 
that  my  father  knew  anything  about  it.     I  never  heard  him  speak 
of  such  a  mortgag3 ;  he  intrusted  the  matter  to  me.    I  never 
heard  either  the  mortgage  or  the  amount  spoken  of  previous  to 
that  time.     My  father  knew  nothing  of  it,  according  to  my 
knowledge.     If  he  had  I  thinly  he  would  have  told  me ;  he  and  I 
acted  as  one  in  matters  of  business.     We  were  in  the  habit  of 
consulting  each  other  in  matters  of  business.     We  had  no  interest 
in  each  other's  money  matters;  they  were  separate;  we  each 
had  our  own.     I  never  examined  the  records  but  once,  that  I 
recollect,  for  the  purpose  above  mentioned.    I  never  was  apprized 
in  any  way,  at  the  time  I  examined  the  records,  of  the  paper 
Exhibit  No.  2,  nor  of  any  sum  for  defendant's  mortgage.     I  saw 
it  was  blank  and  did  not  know  the  reason.     I  do  not  know  that 
my  father  was  apprized  of  the  paper  in  any  way.     At  the  time 
of  said  execution  of  my  father's  mortgage  I  never  heard  Exhibit 
INo.  2  spoken  of  in  any  way  bj  others.     I  did  not  hear  of  it  at 
all  at  the  time  the  mortgage  was  executed  to  my  father;  not 
nntil'some  time  after  that. 

Cross  Examined*  My  father  died  March  1st,  1847*  (This 
examination  was  on  the  12th  of  that  month.)  He  left  a  will,  as 
is  supposed.  The  will  has  not  been  opened.  No  letters,  either 
of  administration  or  testamentary,  have  been  granted  yet.  At  the 
time  Mr.  Hall  proposed  to  give  complainant  a  mortgage,  he  men- 
tioned how  many  mortgages  were  on  the  property ;  but  I  don't 
recollect  that  he  mentioned  the  amount.  He  said  the  property 
was  good  enough  to  secure  ours  yet.  I  understood  that  HaQ 
bought  the  proparty  of  Dr.  John  Wilson,  before  his  decease.  I 
had  not  heard  that  Hall  had  paid  Wilson  for  the  property.     My 
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father  and  I  lived  aboat  two  miles  from  the  proportj  at  the  timo 
we  took  our  mortgage.  I  don't  recollect  at  what  we  valued  the 
property  at  the  time.  I  took  the  mortgage  upon  it.  I  <lon't  rec- 
ollect that  I  ever  set  any  valuation  on  it ;  don't  know  that  i  ever 
heard  any  valuation  set  upon  it.  I  examined  the  r  cortls  to  see 
what  incumbrances  there  were  on  the  propartyl  I  don't  recollect 
how  much  I  found  on  it;  don't  recollect  at  what  sum  I  estimited 
the  amount  of  the  incumbrances ;  I  have  a  paper  Homewhere 
which  will  shew  it.  I  estimated  the  in';umbrances  at  what  they 
would  amoant  to  leaving  out  the  blank  mortgage  of  the  defend- 
ant. I  did  not  consider  that  any  lien  upon  the  prope  ty.  I  con- 
sidered the  bond  good  between  the  parties.  I  (li*l  not  know 
whether  the  bond  was  blank  or  not.  I  inquired  whether  thu  bond 
was  filled  up  or  not,  of  Sam'l  D.  Stryker.  He  told  me  that  lie  nnd 
H.  B.  Ely  had  talked  about  it,  and  Ely  toM  him  it  was  not  blank, 
hut  was  filled  up  afterwards.  I  did  not  inquire  for  what  sum.  I 
heard  it  talked  about  the  village  that  it  was  for  $2000.  This 
conversation  with  Stryker  was  long  after  my  father's  morrg  igo 
waa  given ;  I  think  it  was  just  before  the  sale  by  the  Sheriff.  At 
the  time  I  searched  the  record,  I  inquired  of  ^Mr.  B.sson,  the 
Clerk,  for  how  much  that  mortgage  was  given.  He  answer,  d  that 
it  was  said  to  be  for  $2000,  but  he  did  not  know  for  how  much. 
I  did  not  inquire  of  any  other  person.  I  informed  my  father  that 
I  found  such  a  mortgage  on  the  record.  He  replie  I  that  it  was 
put  there  to  defraud.  Neither  of  us  took  any  legal  advice  about 
it  before  we  took  our  mortgage.  Don't  recollect  that  we  took 
any  advice  about  it  from  any  body.  The  reason  I  riid  not  take 
any  advice  about  the  mortgage  was,  I  looked  at  the  law  relating 
to  mortgages,  which  says  that  the  mortgacree  shall  specify  the 
amount  of  the  mortgage  money,  and  I  judged  from  that.  I  in- 
formed my  father  what  the  law  wa^  about  it.  1  had  hear<l  of  the 
Ely  mortgage  before  Hall  proposed  to  give  my  father  this  mort 
gage.  Hall  got  the  money  of  my  father  for  which  our  mortgage 
was  given,  long  before  Hall  bought  the  property  of  Dr.  Wilson, 
or  gave  Ely  the  mortgage  which  defendant  now  holds.  I  had 
heard  that  the  mortgage  was  for  $2000  ;  heard  this  also  before 
our  mortgage  was  given.  Our  mortgage  was  given  to  secure  the 
money  previously  borrowed  of  my  father,  before  Hall  bought  the 


420  LAMBEBT   V.   HALL.  [dSC. 

property  on  whicli  our  mortgage  is.  Some  of  the  money  loaned 
to  Hall  was  as  far  back  as  1832.  It  was  a  bar-room  and  store 
talk,  in  and  about  Lambertville,  about  the  Hugh  B.  £ly  mort- 
gage, both  before  and  after  my  father  took  his  mortgage,  and  that 
it  was  for  $2000. 

When,  in  my  examination  in  chief,  I  said  1  did  not  know  for 
what  amount  Hall's  mprtgage  was  given,  I  mean't  to  be  under- 
stood as  saying  that  I  did  not  know  from  my  own  knowledge ;  not 
that  I  had  not  heard  it  talked  about.  I  had  heard  it  spoken  of 
about  the  public  stores  and  taverns  as  above  related.  I  knew 
nothing  of  my  own  knowledge  but  what  I  saw  on  the  record.  Be- 
fore I  examined  the  record  I  had  not  heard  that  the  mortgage 
was  blank.  After  I  examined  the  record  my  father  and  I  talked 
about  it's  being  blank,  and  being  fraud.  It  was  after  that  I 
heard  it  being  talked  about  in  the  village  that  it  was  for  $2000. 
I  never  heard  of  it's  being  blank  until  I  examined  the  record. 
Before  I  had  examined  the  record,  I  had  heard  it  talked  about 
that  Ely  had  a  mortgage  against  Hall  in  which  it  was  said  to  be 
for  $2000 ;  but  heard  nothing  said  about  a  blank  mortgage.  I 
mean  to  say  that  I  had  heard  it  spoken  of  both  before  and  after  I 
searched  the  recordj  that  is  in  this  bar-room  and  store  talk. 

After  searching  the  record  I  don't  recollect  that  I  enquired 
of  Hall  or  H.  B.  Ely  about  it.  I  don't  know  that  I  ever  men- 
tioned to  my  father  that  H.  B.  Ely  had  a  mortgage  of  $2000  un- 
til after  my  father  took  his  mortgage ;  then  I  told  him  it  was  said 
to  be  for  $2000.  My  father  did  not  pay  any  attention  to  busi- 
ness ;   I  attended  to  it  for  him. 

In  Chief.  When  Hall  proposed  to  give  the  mortgage,  he  men- 
tioned to  me  something  about  the  different  mortgages  on  the 
property,  but  I  do  not  recollect  what  it  was  about,  or  nothing 
about  it,  it  was  so  long  ago.  I  did  not  pay  much  attention  to 
what  he  told  me.  I  depended  upon  the  record.  I  can't  state 
about  ;^mortgages  he  mentioned  to  me.  I  had  determined  to 
examine  the  record  for  myself,  and  therefore  placed  no  reliance 
on  what  he  said.  I  am  not  certain  that  I  heard  any  thing  about 
the  Ely  mortgage  before  I  searched  the  record ;  it  was  a  good 
while  ago,  and  I  did  not  charge  my  memory  with  it ;  but  I  stated 
from  the  best  of  my  recollection. 
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I  don't  know  now  that  I  recollect  of  Hall's  mentioning  the  Ely 
mortgage  at  the  time  he  spoke  of  the  different  mortgages  ;  and 
perhaps  he  mentioned  them  all.  I  can't  recollect.  About  the 
time  of  the  sale  there  was  a  good  deal  of  talk  about  the  Ely  mort* 
gage.  Some  had  one  opinion  about  it  and  sofne  another.  Some 
thought  it  was  done  to  defraud,  and  some  thought  otherwise.  My 
father  thought  it  was  done  to  defraud,  because,  the  sum  being  left 
blank,  it  might  be  filled  up  at  any  time  and  for  any  sum.  I  don't 
recollect  Hall's  saying  any  thing  about  the  Ely  bond  and  mort- 
gage when  he  proposed  to  give  a  mortgage  to  my  father.  Hall 
said  he  would  secure  my  father  by  a  mortgage.  Then  I  exam- 
ined the  record. 

James  JV.  Reading,  sworn  for  defendant,  testified.  He  is  ac- 
quainted with  the  hand  writing  of  Ezekiel  Blue,  the  subscribing 
witness  to  the  bond  of  Wm.  Hall  to  Hugh  B.  Ely,  administrator 
&c.  of  John  Wilson,  dated  May  1, 1841,  marked  exhib.  X.,  on 
the  part  of  the  defendants.  That  the  signature  of  said  Blue,  as 
such  subscribing  witness,  is  his  hand  writing ;  that  the  words 
'^  four  thousand  dollars"  and  ^^  two  thousand  dollars"  in  the  bond 
are  in  Blue's  writings  That  he  is  also  acquainted  with  the  hand- 
writing of  Wm.  Hall,  the  obligor,  and  that  the  signature  to  the 
bond  is  his  writing.  (The  mortgage  given  to  secure  this  bond  is 
exhibited. 

Hugh  B.  Ely  was  examined  by  consent  of  parties,  for  the  de- 
fendant, Sam'l  W.  Hall.  He  was  acquainted  with  Wm.  Hall ; 
has  understood  he  was  dead.  It  is  said  he  removed  to  the  West- 
em  country  about  two  years  ago.  He  owned  a  mill  property  in 
Lambertville. «  I  held  a  mortgage  on  this  property  for  him  and 
his  wife.  My  mortgage  was  for  $2000.  I  think  it  was  dated 
May  1, 1841.  More  than  $2000  was  due  me  from  Wm.  Hall 
when  he  gave  the  mortgage.  For  the  balance  over  and  above  the 
mortgage  he  gave  me  his  note.  The  mortgage  and  note  were 
given  for  part  of  the  purchase  money  of  the  mill  property.  It 
was  due  to  me  as  administrator  with  the  will  annexed  of  John 
Wilson,  deceased.  At  the  same  time  that  I  took  the  mortgage  I 
gave  him  a  deed,  aa  administrator  as  aforesaid,  for  the  property ; 
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the  deed  bore  the  same  date  with  the  mortgage.  After  the  mort- 
gage Tvas  given  I  was  informed  that  the  consideration  of  $2000 
had  not  been  put  in  the  mortgage.  I  sapposed  it  had  been  done 
at  the  time  of  its  execution.  The  sum  was  omitted  by  mistake. 
I  took  it  for  granted  the  sum  was  in.  The  bond  and  mortgage 
were  all  prepared  except  the  sum.  They  were  prepared  by  Judge 
Blue  ;  after  which  they  were  brought  to  the  house  of  Wm.  H&U 
for  execution,  by  Judge  Blue.  He  inquired  what  sum  he  should 
insert  in  the  bond  and  mortgage,  and  was  told  $2000.  He  then 
wcDt  to  the  table  with  the  papers  before  him,  and,  as  I  supposed, 
filled  the  blanks  in  the  bond  and  mortgage  with  $2000.  I  did 
not  learn  that  the  sum  had  been  left  out  of  the  mortgage  till  some 
time  after ;  not  till  after  the  mortgage  had  been  taken  to  the 
Clerk's  office  to  be  recorded.  On  hearing  of  the  omission  I  went 
to  Flemington  and  found  it  to  be  so ;  after  which  I  procured  the 
signature  of  Wm.  Hall  to  a  paper  which  I  drew  up,  stating,  in 
substance,  the  true  consideration  of  the  mortgage.  This  paper, 
60  signed,  I  caused  to  be  appended  to  the  record  of  the  mortgage 
in  the  book  of  records.  Exhib.  No.  2,  on  the  part  of  defendants, 
he  has  no  doubt,  is  the  paper  he  caused  to  be  so  appended.  On 
getting  this  paper  signed  by  Wm.  Hall,  I  took  measures  to  have 
it  sent  immediately  to  the  Clerk's  office.  My  impression  is  I  leffc 
it  with  Wm.  Hall,  and  that  he  promised  to  send  it  by  his  boy 
immediately.  About  the  time  when  I  discovered  the  omission 
and  got  tills  vMiting  from  Hall,  I  talked  with  various  persons  in 
Lambcrtville  about  my  having  a  mortgage  for  $2000  on  said  mill 
property.  Robt.  Ely,  one  of  the  parties  who  held  the  next  mort- 
gage, frequently  joked  me  about  it ;  insisting  that  his  mort;:age 
wa>  first,  because  of  the  omission  in  my  mortgage.  Robt.  Ely 
had  several  interviews  with  me  before  my  mortgage  was  given, 
wishing  to  have  the  first  mortgage.  This  I  did  not  agree  to,  and 
after  we  discovered  the  omission  in  my  mortgage  he  pleased 
bimse'f  that  he  was  first  after  all.  I  sold  my  mortgage  to  Saml. 
W.  Hall.  He  paid  me  the  full  value  for  it,  being  the  $2000, 
with  the  interest.  Witness  has  no  interest  in  the  question  be- 
tween the  parties  in  this  cause  in  reference  to  this  mortgage. 

Cross  Examined.    The  mill  proper^  was  sold  to  Wm.  Hall 
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some  considerable  time  before  I  made  a  deed  to  him  for  it.  Jjbn 
Wilson  sold  the  property,  in  his  life  time,  to  Hall.  Hall  paid 
some  on  it  and  took  possession  in  the  life  tima  of  Wilson.  I  can't 
say  how  long  it  was  before  Wilson's  death  that  Hall  took  posses- 
mon ;  it  was  some  considerable  time ;  a  year  or  more.  Wilson 
died  in  Oct.,  1835.  The  dwelling  house  and  store  house  were  on 
the  property  when  Wilson  sold  it ;  1  think  so ;  I  may  be  mista- 
ken in  this.  The  mill  with  the  appurtenances  were  put  up  by 
Hall  before  the  deed  or  mortgage  was  given.  I  should  think 
Ihat  the  mill  and  appurtenances  put  on  the  property  by  Hall  were 
fully  equal  to  the  value  of  the  propeity  when  suld  by  Wilson,  and 
that  these  improvements  were  put  on  before  my  mortgage  was 
given.  The  purchase  money  agreed  upon  between  Hall  and  Wil- 
8(m  was  somewhere  between  08000  and  $10,000.  There  was  due 
on  it  at  the  death  of  Wilson  somewhere  between  $6000  and 
$7000.  At  the  time  I  took  my  mortgage,  Wm.  Hall  told  me  the 
property  stood  him  in  over  080,000.  When  I  took  my  mort- 
gage I  should  have  considered  the  property  cheap  at  020,000  or 
$25,000. 

When  Judge  Blue  had  the  bond  and  mortgage  at  Wm.  Hall's, 
I  looked  at  the  bond  and  took  it  home  with  me.  I  wa<«  satisfied 
with  the  bond  before.  I  heard  of  the  omission  in  the  mortgage. 
I  did  not  take  the  mortgage  with  me ;  I  left  it  with  Hall,  to  be 
sent  to  the  Clerk's  oflSce.  I*had  every  confidence  in  Hall.  Hall 
and  I  agreed  on  the  sum  to  be  put  in  the  mortgnge,  on  the  day  it 
was  executed.  I  had  intended  to  have  the  whole  sum  put  in,  but 
was  induced  by  Hall's  promises  to  put  in  the  sum  as  stated.  I 
can't  tell  when  the  writing  Exhib.  2  on  the  pnrt  of  dcftndants 
got  to  Flemington.  (The  Clerk's  oflSce  is  at  Fltmington.)  The 
persons  I  talked  with  in  Lambcrtville  about  my  mortgnge,  soon 
after  the  mortgage  was  given,  were  Dr.  John  Lilly,  Samuel  D. 
Stryker  and  others.     It  was  no  secret. 

At  the  time  I  sold  the  mortgage  to  Sam'l  W.  Hall,  he  came  to 
me  and  said  he  wanted  to  pay  off  that  mortgage,  or  that  he  was 
going  to  make  a  payment ;  he  wanted  to  take  u^  that  mortgage. 
I  do  not  remember  that  I  assigned  the  mortgnge  to  him  when  the 
last  payment  was  made.  He  did  not  wish  any  receipt  on  the 
bond,  bat  wished  a  loose  receipt;  and  when  he  made  the  last  pay. 
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ment  he  gave  up  the  loose  receipt  and  I  gave  him  the  bond  and 
mortgage.    My  impression  is  that  I  did  not  assign  the  mortgage. 

In  Chief.  I  do  not  remember  the  language  used  by  Samuel 
W.  Hall  when  he  came  to  pay  me  money  on  the  mortgage.  I 
do  not  know  what  understanding  theref  was  between  Wm.  and 
Sam'l  W.  Hall  as  to  paying  off  this  mortgage.  There  was  noth- 
ing said  by  Sam'l  W.  Hall  from  which  I  could  infer  that  this  mort- 
gage was  to  be  cancelled  or  that  it  was  not  to  be  cancelled.  My 
impression  was  that  Sam'l  W.  Hall,  in  taking  up  t&is  mortgage, 
intended  to  take  my  place.  This  I  gathered  from  the  whole  tran- 
saction, and  not  from  any  thing  in  particular  said  at  the  time  by 
Sam'l  W.  Hall.  There  was  a  great  deal  said  at  the  time  which  I 
cannot  now  particularly  remember.  At  this  time  I  wanted  my 
money  on  the  mortgage,  and  I  had  so  informed  Wm.  Hall. 

^gain  Cross  Examined.  When  Sam'l  W.  Hall  came  there 
about  this  mortgage,  I  can't  pretend  to  state  the  language  he 
used ;  but  I  understood  from  him  that  he  came  here  to  take  up 
or  pay  off  this  mortgage.  He  first,  perhaps,  asked  me  if  I  did 
not  hold  such  a  mortgage  against  Wm.  Hall ;  said  he  had  some 
money  by  him,  he  would  pay  that,  and  he  would  have  some  more 
by  and  by,  and  come  over  and  pay  it.  He  then  said  he  would 
take  loose  receipts,  and  not  have  it  receipted  on  the  bond.  This 
is  all  that  I  recollect  of  being  said  on  this  subject.  Samuel  W. 
Hall  did  not  tell  me  his  views  in  this  transaction ;  but  I  thought 
that  his  object  was  to  take  my  place. 

In  CMrf.  When  I  use  the  words  *^pay  or  take  up  the  m<vt- 
gage,"  being  the  words  attributed  to  Sam'l  W.  Hall,  I  did  not 
unflerstand  that  the  mortage  was  to  be  cancelled.  There  was 
nothing  said  like  it  or  about  it.  My  impression  was  that  Sam'l. 
W.  Hall  was  going  to  take  my  place ;  but  not  from  any  thing  he 
said,  that  I  can  recollect. 

Exhib.  No.  1,  on  the  part  of  the  defendants,  being  a  copy  of 
the  abstract  of  the  mortgage  as  it  appears  on  the  record,  is  as  fol- 
lows: 
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Wm.  Hall  and  wife  to  Hugh  B.  Ely^  Administrator  of  Dr. 
John  Wilson^  deceased. 

Mortgage  deed,  made  the  lot  day  of  May,  1841,  between  Wil- 
liam Hall,  of  Lambertville,  in  Amwell  township,  &c.,  and  Cathe- 
rine his  wife,  of  the  one  part,  and  Hugh  B  Ely,  Administrator, 
with  the  will  annexed  of  Doct.  John  Wilson,  of  &c.,  of  the  other 
part.  Whereas  the  said  William  Hall,  in  and  by  a  certain 
obligation  under  his  hand  and  seal  duly  executed,  bearing  eyen 
date  herewith,  stands  firmly  bound  unto  the  said  Hugh  B.  Ely 

in  the  sum  of ,  lawful  money  &c.,  conditioned  for 

die  payment  of  on  the  1st  day  of  April  next  ensuing 

the  date  thereof,  with  lawful  interest  for  the  same :  Now,  this 
Indenture  witnesseth  &c.,  for  all  that  certain  &c.,  (describing 
the  premises.)  And  it  is  the  same  premises  which  the  said  Hugh 
B.  Ely,  in  a  deed  bearing  even  date  herewith,  granted  and  con- 
firmed to  the  said  William  Hall  immediately  before  the  execution 
hereof.    Together  &c.    To  Have  &c.    Provided  &c. 

W.  HALL,     [l.  s.] 
CATHERINE  ANN  HALL,     [l.  s.J 
Sealed  &c.  in  the  presence  of  Ezekiel  Blue. 

Acknowledged  &c.  Recorded  May  11,  1841.  Exhibit  No. 
2  on  the  part  of  the  defendant  is  as  follows :  Whereas  I,  Wm. 
Hall,  of  &c.,  did,  on  the  Ist  day  of  May  last,  execute  a  mort- 
gage, with  bond  and  warrant  of  Attorney,  to  Hugh  B.  Ely, 
Administrator  &c.  of  the  estate  of  Dr.  J.  Wilson,  deceased,  for 
the  payment  of  $2,000  on  the  1st  day  of  April  next,  with  lawful 
interest :  Now,  know  ye  who  it  may  concern,  that  the  said  sum 
of  $2,000  was  omitted  being  inserted  in  the  said  mortgage.  I 
do  hereby  certify  that  the  said  sum  of  $2,000  should  have  been 
inserted,  and  I  desire  that  it  may  not  Ibse  its  effect  by  the  omis- 
sion. Witness  my  hand  and  seal  this  28th  day  of  June,  A.  D. 
1841.  W.  HALL,    [Scroll.] 

Witness  present,  Thos.  J.  Shreeye. 

There  is  no  assignment  to  Sam'l  W.  Hall  of  the  mortgage  from 
Wm.  Hall  and  wife  to  Hugh  B.  Ely.  The  indorsements  of  pay- 
ments on  this  bond  are  as  follows : 

21 
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[$800J    Received,  May  6,  1844,  of  Sam'!  W.  Hall  eif^t  han- 
dred  dollars  on  account  of  this  bond. 

H.  B.  ELY,  Adm'r. 

[$665J    Received,  May  21,  1844,  of  Sam'l  W.  HaU  six  him. 
dred  and  sixty-five  dollars  on  account  of  this  bond. 

H.  B.  ELY,  jJ4»V. 

[$929,09J     Received,  April  21, 1845,  nine  hundred  and  twenty- 
nine  dollars  and  nine  cents,  balance  in  full  on  this  bond. 

H.  B.  ELY,  jJdmV. 

The  bond  and  mortgage  from  Wm.  Hall  and  wife  to  Sam'l 
W.  Hall  are  dated  June  10,  1841  and  are  conditioned  the 
payment  of  03,800,  on  the  first  day  of  May  thereatter,  with  in- 
terest from  the  first  of  May,  1841.  This  mortgage  was  acknowl- 
edged June  10, 1841,  and  recorded  June  11,  1841. 

There  is  a  credit  on  this  bond  as  follows :  ^^  May  1,  1842, 
received  on  the  within  the  interest  in  full  by  me. 

SAM'L  W.  HALL." 

J.  H.  Wakefield  and  A,  WurtSj  for  the  complainant.    They 
cited  4  Kent's  Com.  134,  154 ;   Rev.  Stat.  657 ;   Hoist.  SHg. 
627  ;   2  Green's  Ch.  Rep.  43  ;  47  Law  Lib.  55  ;   Rev.  Siai. 
644  ;  1  John.  Ch.  299  ;  Saxton's  Ch.  205  ;   7  Wheat.  446  ; 
Bin.  Rep.  40  ;   3  Cranch  140  ;  2  Cowen  246,  296. 

P.  D.  Vroomy  for  the  defendant,  Samuel  W.  Hall,  He  cited 
1  John.  Ch.  800  ;  8  Cowen  262  ;  2  Green's  Ch.  397  ;  47  Law 
Lib.  89, 15  ;  5  Price  806  ;  3  Mylne  ^  Keen  699  ;  3  Greenes 
Ch.  173. 

The  Chancellor.  Wm.  Hall  executed  and  delivered  on  the 
1st  May,  1841,  to  Hugh  B.  Ely.  administrator  &c.,  of  Dr.  John 
WilsoD,  deceased,  a  bond  in  the  penal  sum  of  $4000,  conditioned 
for  the  payment  of  $2000,  on  the  Ist  of  April  thereafter,  with 
lawful  interest. 

On  the  same  day,  William  Hall  and  Catharine  Ann  his  wife 
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« 

signed,  sealed  and  delivered  to  the  said  Hngh  B.  Ely,  adminis- 
trator as  aforesaid,  a  writing  purporting  to  be  a  mortgage  on 
lands  therein  described.  This  writing  states,  that,  whereas  the 
said  Wm.  Hall,  in  and  by  a  certain  obligation  under  his  hand 
and  seal,  doly  executed,  bearing  even  date  therewith,  stands  firm- 
ly bound  unto  the  said  Hugh  B.  Ely,  in  the  sum  of ,  law- 
ful money,  conditioned  for  the  payment  of in  like  money^ 

on  the  first  day  of  April  next  ensuing  the  date  thereof,  with  law- 
ful interest  for  the  same,  as  in  and  by  the  said  recited  obliga- 
tion and  the  condition  thereof,  relation  thereto  being  htEid,  may 
more  fully  and  at  large  appear.  Now  this  indenture  witnesseth 
that  the  said  Wm.  Hall  and  Catharine  Ann  his  wife,  as  well  for 
and  in  consideration  of  the  aforesaid  debt  or  sum  of  [blank,  J  and 
for  better  securing  the  payment  of  the  same,  with  interest,  unto 
the  said  Hugh  B.  Ely,  in  discbarge  of  the  said  recited  obliga- 
tion, as  of  the  sum  of  one  dollar  to  them  paid  by  said  Ely,  (the 
writing  then  conveys  the  premises  therein  described  to  the  said 
Ely,  and  states  that  they  are  the  same  premises  which  the  said 
Ely,  by  deed  bearing  even  date  therewith,  conveyed  to  the  said 
Wm.  Hall,  immediately  before  the  execution  thereof.)  Provided, 
nevertheless,  that  if  the  said  Wm.  Hall,  his  heirs,  &c.,  shall  well 
and  truly  pay  to  the  said  Hugh  B.  Ely,  his  executors,  &c.,  the 
aforesaid  debt  or  sum  of ,  on  the  day  and  time  herein  be- 
fore mentioned  for  the  payment  thereof,  with  interest  for  the 
same,  according  to  the  condition  of  the  said  recited  obligation, 
this  indenture  and  the  said  recited  obligation  to  be  void.  This 
writing  was  signed  and  sealed  in  the  presence  of  Ezekiel  Blue,  the 
subscribing  witness,  and  was  acknowledged  before  him  as  a 
Judge  &c. ;  and  there  is  indorsed  thereon,  a  certificate  of  the 
Clerk  of  the  Co.  of  Hunterdon  that  it  was  received  in  his  office 
on  the  11th  of  May,  1841,  and  recorded  in  vol.  18  of  mortgages, 
fol.  263  and  4. 

The  registry  of  the  said  writing  in  the  Clerk's  office  is  as  fol- 
lows, viz : 

Wm.  Hall  and  Wife,  to  Hugh  B.  Ely,  administrator  &c.  of 
Dr.  John  Wilson,  deceased. 

Mortgage  deed  made  the  firstday  of  May,  1841,  between  Wm. 
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Hall,  of  Lambertrille,  in  Amwell  township,  Hunterdon  county, 
and  State  of  New  Jersey,  and  Catharine  his  wife,  of  the  one  part, 
and  Hugh  B.  Ely  administrator  &c.  of  Dr.  John  Wilson,  de- 
ceased, of  the  other  part  Whereas  the  said  Wm.  Hall,  in  and 
by  a  certain  obligation  under  his  hand  and  seal  duly  executed, 
bearing  even  date  herewith,  stands  firmly  bound  unto  the  said 
Hugh  B.  Ely,  in  the  sum  of  ,  lawful  money  &c.,  condi- 
tioned for  the  payment  of ,  on  the  first  day  of  April  next 

ensuing  the  date  thereof,  with  lawful  interest. 

Now  this  indenture  witnes  seth  &c.,  for  all  that  certun  &c., 
(describing  the  premises ;)  and  it  is  the  same  premises  which  the 
said  Ely,  in  a  deed  bearing  even  date  herewith,  granted  and  con- 
firmed unto  the  said  Wm.  Hall,  immediately  before  the  execution 
thereof.    To  have  and  to  hold    &c.    Proyided  when  paid  to  be 

void  &c. 

WM.  HALL,  [l.  S.J 
CATHARINE  ANN  HALL,  [l.  s.J 
Sealed  &c.,  in  the  presence  of  Ezekiel  Blue. 

Acknowledged  May  7, 1841,  before  Ezekiel  Blue,  Judge  &c. 
Recorded  May  1, 1841,  6  A.  M. 

There  is  now  attached  to  the  page  on  which  this  registry  is  made 
a  writing  of  which  the  following  is  a  copy :  "  Whereas  I,  Wm, 
Hall,  of  Lambertyille  &c.,  did,  on  the  first  day  of  May  last,  ex- 
ecute a  mortgage  with  bond  and  warrant  of  Attorney  to  Hugh  B. 
Ely,  administrator  &c.  of  the  estate  of  Dr.  John  Wilson,  de- 
ceased, for  the  payment  of  $2000  on  the  Ist  day  of  April  next, 
with  lawful  interest.  Now  know  ye  who  it  may  concern,  that  the 
said  sum  of  $2000  was  omitted  being  inserted  in  the  said  mortgage. 
I  do  hereby  certify  that  the  said  sum  of  $2000  should  have  been 
so  inserted ;  and  I  desire  that  it  may  not  lose  its  efiect  by  tlie 
onuBsion.    Witness  my  hand,  &c.,  June  28th,  1841. 

W.  HALL,  fL.  8.] 

Thos.  J*  Shreeye,  witness  present. 

On  the  29th  Jan.,  1844,  Wm.  Hall  gave  a  bond  to  Gershom 
Lambert,  the  complainant,  for  $3307,3T ;  and  to  secure  this 
bond  the  said  Wm.  Hall  and  Catharine  his  wife,  on  the  same  day, 
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executed  and  delivered  to  the  complainant  a  mortgage,  of  that 
date,  on  the  same  premises  described  in  the  said  writing  purport- 
ing to  be  a  mortgage  from  the  said  Wm.  Hall  and  wife  to  the 
Bud  Hugh  B.  Ely. 

On  the  Ist  May,  1841,  the  said  Wm.  Hall  and  wife  executed 
and  delivered  to  Robert  Ely,  Smith  Ely  and  others,  a  mortgage  of 
the  same  premises  to  secure  $2000 ;  which  was  recorded  prior  to 
the  complainants  mortgage,  and  which  has  been  assigned  to  Tu- 
nis Huff. 

On  loth  June,  1841,  the  said  Wnu  Hall  and  wife  executed  and 
delivered  to  Samuel  W.  Hall  a  mortgage  of  the  same  premises, 
to  secure  $3300,  which  was  recorded  June  11, 1841. 

On  the  29th  December,  1842,  the  said  Wm.  Hall  and  wife  ex- 
ecuted and  delivered  to  Sam'l  D.  Stryker  and  Jas.  D.  Stryker  a 
mortgage  of  the  same  premises,  to  secure  $2000 ;  which  was  re- 
corded prior  to  complainant's  mortgage. 

After  the  execution  atid  recording  of  the  complainant's  mort- 
gage, several  judgments  at  law  were  recovered  against  the  said 
Wm.  Hall ;  by  virtue  of  which  and  of  executions  issued  thereon, 
the  mortgaged  premises  were  sold  by  the  sheriff  of  Hunterdon  to 
Jas.  N.  Reading  and  Hugh  B.  Ely,  and  conveyed  by  him  to  them. 

Grershom  Lambert  exhibited  his  bill  to  foreclose  his  said  mort- 
gage given  by  Wm.  Hall  and  wife  to  him  on  the  29th  January, 
1844,  making  Wm.  Hall  and  his  wife,  Samuel  W.  Hall,  Tunis 
Huff,  Sam'l  D.  Stryker,  Jas.  D.  Stryker,  Jas.  N.  ileading  and 
Hugh  B.  Ely  defendants. 

The  bill  states  that  the  said  mortgage  to  Hugh  B.  Ely,  recorded 
May  11,  1841,  was  written  on  a  printed  blank,  and  does  not 
contain  any  sum  of  money  to  be  secured  thereby,  nor  any  time  of 
payment ;  and  that  the  re^stry  thereof  contains  no  sum  of  money 
to  be  secured  thereby,  nor  time  of  payment. 

That  the  complainant,  or  his  agent  who  transacted  the  busi- 
ness of  his  mortgage  for  him,  previous  to  the  execution  of  his 
mortgage  examined  the  records  of  mortgages  for  Hunterdon,  for 
the  purpose  of  ascertaining  what  incumbrances  there  were  on 
the  said  premises,  and  found  that  the  record  of  said  Ely's  mort- 
gage was  as  above  stated ;  and  being  advised  by  his  counsel  that 
the  said  record  was  not  according  to  the  provisions  of  the  statute 
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in  suoh  ease  made  and  provided,  and  that  ssdd  mortgage  was  not 
an  incambrance  on  the  premises,  he  was  induced  to  lend  to  tiie 
said  Hall  the  said  sum  of  $3,307  37,  and  take  his  said  mortgage 
as  security  therefor.  The  bill  charges,  that  the  said  Ely's  mort- 
gage, though,  as  the  complainant  insists,  it  was  no  incumbrance, 
was  paid  off  by  Sam'l  W.  Hall,  who  is  an  uncle  of  the  said  Wm. 
Hall,  and  by  the  said  Ely  given  up  or  transferred  to  the  said 
Sam'l  W.  Hall.  It  appears  clearly  from  the  testimony  taken  in 
the  cause,  that  the  mortgage  from  Wm.  Hall  and  wife  to  the 
complainant  was  not  given  to  secure  any  money  then  lent  or  ad- 
vanced, but  to  secure  a  precedent  debt. 

[The  Chancellor  then  recites  the  evidence  of  Jos.  Besson, 
Hugh  B.  Ely  and  Asher  Lambert.  And  speaking  of  Lambert, 
the  Chancellor  goes  on  to  say :] 

This  witness,  in  his  cross  examination,  after  stating  that  he 
inquired  of  Besson  for  how  much  the  Ely  mortgage  was  given  and 
the  answer  he  got,  and  that  he  informed  his  father  that  he  found 
such  a  mortgage  on  the  record,  says :  ^'  Neither  of  us  took  any 
advice  before  we  took  our  mortgage.  The  reason  was,  I  looked  at 
the  law  relating  to  mortgages  which  says  that  the  mortgage  shall 
specify  the  amount  of  the  mortgage  money ;  and  I  judged  from 
that.  I  informed  my  father  what  the  law  was  about  it."  The 
5th  section  of  our  statute,  entitled  ^^  An  Act  to  register  mort- 
gages," enacts,  that  every  mortgage  shall  be  void  against  a  sub- 
sequent judgment  creditor  or  bona  fide  purchaser  or  mortgagee 
not  having  notice  thereof  y  unless  acknowledged  or  proved  and  re- 
corded &c. 

If  a  subsequent  mortgagee  has  actual  notice  of  a  prior  mort- 
gage, his  mortgage  will  be  postponed  to  that  prior  mortgage, 
though  that  be  not  recorded. 

I  am  of  opinion,  clearly,  from  the  evidence,  that  the  complainant 
is  chargeable  with  actual  notice  that  Wm.  Hall  had  given  a  mort- 
gage to  Hugh  B.  Ely  before  he,  the  complainant,  took  his  mort- 
gage, independent  of  the  certificate  appended  to  the  record  of  the 
Ely  mortgage. 

The  complainant  did  not  know  or  discover  that  the  Ely  mort- 
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gage  was  in  blank  as  to  sam  till  it  was  found  to  be  so  by  his  son 
in  searching  the  records.  The  complainant  advanced  no  money 
for  the  mortgage  given  to  him.  Hall  proposed  to  give  it  to  seonre 
an  old  debt  he  owed  the  complainant,  and  the  complainant  could 
have  no  objection  to  taking  it.  He  had  full  notice  of  the  Ely 
mortgage,  if  it  be  a  mortgage^  i.  e.  he  had  notice  of  the  paper  as 
it  actually  was. 

The  bill  charges  that  the  mortgage  to  Hugh  B.  Ely  was  paid 
off  by  Sam'l  W.  Hall,  an  uncle  of  the  mortgagor,  Wm.  Hall, 
and  by  the  said  Ely  given  np  or  transferred  to  him. 

The  bond  and  mortgage  from  Wm.  Hall  and  wife  to  Ely  were 
exhibited  in  the  cause.  There  is  no  assignment  of  them,  or 
dther  of  them,  to  Sam'l  W.  Hall  or  any  other  person.  The 
indorsements  of  payments  on  this  bond  are  as  follows,  viz : 

r$800]    Received,  May  6,  1844,  of  Samuel  W.  Hall,  eight 
hundred  dollars  on  account  of  this  bond. 

H.  B.  ELY,  Jldm'r. 

{$665J     Received,  May  21,  1844,  of  Sam'l  W.  HalL  six  hun- 
dred and  sixty-five  dollars  on  account  of  this  bond. 

H.  B.  ELY,  Mm'r. 

[$929  09J    Received,  April  21, 1845,  nine  hundred  and  twenty- 
nine  dollars  and  nine  cents,  balance  in  full  on  this  bond, 

H.  B.  ELY,  ^dm'r. 

In  response  to  the  charge  in  the  bill  that  the  Hugh  B.  Ely 
mortgage  has  been  paid  &c.,  the  answer  of  Sam'l  W.  Hall  says, 
^^  He  admits  he  is  an  uncle  of  Wm.  Hall,  and  that  in  May,  1844, 
he  purchased  of  Ely  the  said  bond  and  mortgage  so  given  by  his 
nephew,  and  that  he  has  paid  to  Ely  the  full  amount  of  the  said 
bond,  principal  and  interest.  That  the  said  bond  and  mortgage 
have  been  given  up  and  transferred  to  him  by  the  said  Ely,  and 
that  he  now  holds  the  same  as  his  own  property. 

The  answer  then  proceeds  thus  :  '^  And  this  defendant  further 
says,  that  the  said  bond  and  mortgage  in  his  hands  are  in  nowise 
paid  offer  satisfied  to  him  by  the  said  Wm.  Hall  or  any  otiier 


432  LAMBERT  V.   HALL.  [dSC. 

person.  That  the  payments  indorsed  on  the  said  bond  as  made 
Ijhim  to' Ely  were  not  made  or  received  in  extingoishment  of 
the  said  bond,  bat  as  evidence  that  the  consideration  for  the  pur- 
chase money  of  the  same  was  fully  paid  and  satisfied  by  this 
defendant,  who  had  become  the  purchaser  and  owner  of  the  said 
bond  and  mortgage  in  good  faith.  And  he  submits  that  the  said 
mortgage  is  a  valid  outstanding  incumbrance  upon  the  said 
premises,  and  is  in  equity  entitled  to  be  paid  out  of  the  same.^' 
He  admits  that  on  the  10th  of  June,  1841,  Wm.  HaU  and  wife 
executed  to  him  a  mortgage  on  the  premises  for  $3,300,  which 
was  registered  on  the  11th  of  May,  1841,  and  which  he  allies 
is  an  outstanding  and  valid  mortgage.  Hugh  B.  Ely,  in  his 
principal  examination,  says,  he  sold  his  mortgage  to  Sam'l  W. 
Hall.  In  his  cross  examination  he  says,  ^'  At  the  time  I  sold 
the  mortgage  to  Sam'l  W.  HaU  he  came  to  me  and  said  he 
wanted  to  pay  off  that  mortgage,  or  that  he  was  gobg  to  make  a 
payment ;  he  wanted  to  take  up  that  mortgage.  He  did  not  wish 
any  receipt  on  his  bond,  but  wished  a  loose  receipt ;  and  when 
he  made  the  last  payment  he  gave  up  the  loose  receipts  and  I 
gave  him  the  bond  and  mortgage.  My  impression  is  that  I  j^d 
not  assign  the  mortgage."  Examined  in  chief  again,  he  says  : 
^^  I  do  not  remember  the  language  used  by  Sam'l  W.  Hall, 
when  he  came  to  pay  me  money  on  the  mortgage.  I  do  not  know 
what  understanding  there  was  between  William  and  Samuel  W. 
Hall  as  to  paying  off  this  mortgage.  There  was  nothing  said 
by  Sam'l  W.  Hall  from  which  I  could  infer  that  this  mortgage 
was  to  be  cancelled  or  that  it  was  not  to  be  cancelled.  My  im- 
pression was  that  Sam'l  W.  Hall,  in  taking  up  this  mortgage,  in- 
tended to  take  my  place.  This  I  gathered  from  the  whole  tran- 
saction, and  not  from  any  thing  in  particular  said  at  the  time  by 
Samuel  W.  Hall.  There  was  a  great  deal  said  at  the  time  which 
I  cannot  now  particularly  remember.  At  this  time  I  wanted  my 
money  on  the  mortgage,  and  so  had  informed  Wm.  Hall. 

^gain  Cross  Examined.  He  says,  ^'  when  Sam'l  W.  Hall 
came  there  about  this  mortgage,  I  can't  pretend  to  state  tiie  lan- 
guage he  used,  but  I  understood  from  him  that  became  to  take  up 
or  pay  off  this  mortgage.     He  first,  perhaps,  asked  me  if  I  did 
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not  hold  snch  a  mortgage  against  Wm.  Hall,  and  said  he  had 
some  money  by  him,  and  would  pay  that,  and  would  have  some 
more  by  and  by  and  come  over  and  pay  it.  He  then  said  he 
woold  take  loose  receipts,  and  not  have  it  receipted  on  the 
bond.  This  is  all  I  recollect  being  said  on  this  subject.  Sam'l 
W.  Hall  did  not  tell  me  his  views  in  this  transaction ;  but  I  thought 
his  object  was  to  take  my  place. 

In  Chief  Again.  When  I  use  the  words  ^^  pay  or  take  up  the 
mortgage,"  being  the  words  attributed  to  Sam'l  W.  Hall,  I  did 
not  understand  that  the  mortgage  was  to  be  canceled.  There 
was  nothing  said  like  it  or  about  it.  My  impression  was  that 
Sam'l  W.  Hall  was  going  to  take  my  place,  but  not  from  any- 
thing he  said,  that  I  can  recollect 

The  peculiarity  of  the  answer  of  Sam'l  W.  Hall,  in  answer  to 
^e  charge  that  this  mortgage  had  been  paid  off,  and  the  testimo- 
ny of  Ely  on  that  part  of  the  case,  connected  with  the  fact  that 
the  mortgage  is  receipted  in  full,  the  indorsement  of  the  last  pay- 
ment in  full  not  even  mentioning  by  whom  it  was  made,  and  no 
assignment  of  the  bond  and  mortgage  or  either  of  them  being 
made  to  Sam'l  W.  Hall,  presents  a  case  so  singular,  so  utterly 
variant  from  the  course  which  would  naturally  have  been  pursued 
by  one  intending  to  buy  a  mortgage  and  hold  it  as  an  existing  in- 
strument and  lien,  that  I  am  constrained  to  say  that,  in  my  opin- 
ion, no  such  intention  existed.  No  man  of  common  prudence,  in- 
tending to  buy  a  mortgage,  would  pursue  such  a  course.  Again, 
the  mortgage  was  in  blank  as  to  sum ;  no  amount  of  money  was 
mentioned  in  it.  Can  it  be  believed  that  any  man  about  to  invest 
money,  his  own  money,  unless  he  was  otherwise  secured  for  it, 
would  not  only  run  the  risk  of  buying  a  mortgage  blank  as  to  sum, 
but  would  buy  it  without  taking  an  assignment  of  it  or  of  the 
bond ;  and  that,  too,  though  there  were  payments  indorsed  on 
the  bond,  the  last  of  which  indorsements  was  a  general  receipt  in 
full,  without  stating  by  whose  hands  the  money  was  paid,  and 
therefore  carrying  the  presumption  that  it  was  paid  by  the  obli- 
gor himself?  The  indorsements  made  by  Ely  on  the  bond,  par- 
ticularly the  last,  shows  that  it  was  his  understanding  that  the 
mortgage  was  paid  off;  and  this  is  more  consistent  with  his  tss- 
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timony  as  to  what  passed  between  him  aad  Sam'l  W.  Hall  tiiaa 
any  other  version  of  it. 

A  man  is  not  at  liberty  to  put  a  conrt  to  gness  that  he  had  a 
meaning  different  from  what  the  facts  fairly  show  according  to  all 
the  rules  of  dealing  between  men  of  ordinary  prudence,  and  on 
such  a  guess  to  make  out  an  affirmative  case  for  him. 

The  court  is  asked  to  declare,  under  the  facts  above  stated,  that 
when  this  bond  and  mortgage  was  paid  off  and  receipted  in  full, 
in  the  manner  stated,  and  no  assignment  of  them  or  either  of 
them  taken,  Sam'l  W.  Hall  supposed  and  intended  them  to  be,  in 
his  hands,  subsisting  instruments.  I  do  not  believe  it.  If  he 
did,  and  loss  accrues  to  him,  it  is  fairly  chargeable  to  his  own  folly 
or  stupidity.  To  encourage  such  looseness  and  disregard  for 
what  prudence  dictates  to  any  man  in  reference  to  his  rights  and 
interests  would  fill  the  courts  with  controversies.  True,  it  now 
appears,  by  the  testimony  in  this  cause,  that  the  last  money  was 
also  paid  by  him,  or  his  hand ;  but  this  does  not  change  the  view 
taken  as  to  his  intention  at  the  time.  He  paid  it  on  the  bond, 
and  it  was  indorsed  on  the  bond.  The  indorsement  is  of  a  gen 
eral  receipt  in  full  of  the  balance  due  on  the  bond ;  and  he  took 
no  assignment  or  any  thing  else  to  show  that  he  had  any  right  or 
interest  in  the  bond  and  mortgage.  It  can  hardly  be  supposed 
that  if  he  intended  to  keep  this  bond  and  mortgage  alive,  as  se- 
curities for  money  of  his  own,  he  would  have  committed  all  his  in- 
terest to  the  chance  of  proving  by  parol,  at  a  future  day,  that 
the  money  indorsed  as  payment  in  full  was  paid  by  him. 

This  renders  it  unnecessary  to  consider  in  this  suit,  whether  the 
writing  given  by  Wm.  Hall  and  wife  to  Hugh  B.  Ely,  purport- 
ing to  be  a  mortgage,  is  to  be  considered  a  mortgage,  there  being 
no  sum  mentioned  in  it.  It  is  for  the  payment  of  (blank,)  accor- 
ding to  the  condition  of  a  certain  bond,  dated  May  1, 1841,  giycn 
by  Wm.  Hall  to  Hugh  B.  Ely,  payable  on  the  1st  day  of  April 
next  ensuing  the  date  of  said  bond,  with  interest.  I  am  inclined 
to  think  it  should  be  considered  a  mortgage  to  secure  the  sum 
mentioned  in  that  bond.  The  sum  can  be  ascertained  from  the 
bond. 

For  the  purposes  of  this  suit,  the  Hugh  B.  Ely  mortgage  will 
be  declared  to  be  postponed  to  all  the  other  mortgages. 
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It  is  possible  that  something  may  have  occurred  which  might 
induce  the  Court  to  consider  this  bond  and  mortgage  as  still  an 
existing  security,  in  the  hands  of  Samuel  W.  Hall,  as  against  the 
purchasers  at  the  sherifPs  sale.  Sam'l  W.  Hall  and  the  said 
purchasers  are  defendants  in  this  cause ;  but  their  respecttve 
lights,  as  between  them,  could  not  well  be  submitted  or  adjudged 
in  it.  I  am  willing  that,  if  the  property  shall  sell  for  more  than 
the  other  mortgages,  the  surplus  be  brought  into  court,  that  the 
Tight  to  it,  or  enough  of  it  to  meet  the  Hugh  B.  Ely  mortgage, 
may  be  contested  between  Sam'l  W.  Hall  and  the  said  purchaS' 
ers. 

I  had  gone  thus  far,  when,  at  Dec.  term,  1847,  without  read- 
ing the  above,  I  stated  to  counsel  that  I  was  willing  to  hear  any 
further  testimony  they  might  obtain,  and  which  might  throw  light 
upon  the  question  whether  the  bond  and  mortgage  must  not  be 
considered  as  paid,  or  whether,  in  the  present  shape  of  the  pa- 
pers, the  bond  and  mortgage  are  to  be  considered  as  subsisting 
instruments. 

One  further  deposition  has  since  been  put  in  on  the  part  of  the 
defendant,  Samuel  W.  Hall.  It  is  that  of  Samuel  Hall,  a  neph- 
ew of  defendant  and  brother  of  Wm.  Hall. 

[The  Chancellor  here  recites  in  full  the  testimony  of  Samuel 
Hall,  and  proceeds  as  follows  :J 

So  much  of  this  deposition  as  may  be  considered  testimony,  and 
not  the  impressions  or  opinions  of  the  witness,  is  :  he  knows  of 
Samuel  W.  Hall  getting  a  bond  and  mortgage  from  Ely.  That 
Samuel  W.  Hall  paid  to  Mr.  Ely  the  amount  of  principal  and  in- 
terest due  on  the  bond  and  mortgage,  in  three  payments.  Wm. 
Hall  came  and  applied  to  his  uncle  to  get  the  money  to  settle  up 
this  bond  and  mortgage.  Nothing  was  said  about  the  sum  not 
being  mentioned  in  the  mortgage  when  William  asked  his  uncle 
to  pay  it  off.  Mr.  Hall,  [Sam'l  W.  Hall]  said  he  would  pay  it 
off  from  time  to  time  as  he  could  get  the  money. 

The  rest  of  the  deposition,  (except  as  herein  after  noticed,) 
consists  of  impressions  or  inferences  of  the  witness,  as  follows  : 
he  (Samuel  W.  Hall,)  took  that  mortgage  in  preference  to  taking 
a  new  one,  because  it  was  the  first  mortgage.     His  uncle  took 


436  LAMBERT  V.   HALL.  [dEC 

the  bond  and  mortgage  from  Mr.  Ely  as  security  for  the  money 
which  he  had  advanced  for  William  Hall.  He  took  it  as  security 
for  the  money,  holding  the  property  liable  to  him  for  the  money. 
He  mean't  to  take  np  the  bond  and  mortgage  for  himself.  Snch 
expressions  as  these  can  have  no  influence.  The  fact  that  the 
bond  was  indorsed  as  paid  in  full,  the  last  indorsement  not  sta- 
ting by  whom  that  payment  was  made,  is  of  itself  much  stronger 
than  any  such  impressions  or  opinions  of  the  witness.  The  re- 
maining parts  of  this  deposition  to  be  noticed  are  as  follows :  wit- 
ness was  there  the  last  time  when  his  uncle  took  up  the  bond  and 
mortgage.  It  was  spoken  then  about  an  assignment  on  the  bond 
and  mortgage ;  but  Mr.  Ely  did  not  think  it  was  necessary  to 
make  an  assignment  on  them.  Mr.  Ely  thought  the  face  of  the 
bond  would  be  enough  at  any  time  to  show  he  had  paid  the  money. 
He  thought  his  holding  of  it  would  be  sufficient,  and  that  it  would 
not  require  an  assignment. 

Wm.  Ely,  in  his  testimony,  says,  that  when  Samuel  W.  Hall 
came  to  him  he  said  he  wanted  to  pay  off  the  mortgage,  or  that 
he  was  going  to  make  a  payment,  he  wanted  to  take  up  the  mort- 
gage. There  was  nothing  said  by  Samuel  W.  Hall  from  which 
he  could  infer  that  the  mortgage  was  to  be  canceled  or  that  it 
was  not  to  be  canceled.  When  Samuel  HaU  came,  witness  un- 
derstood from  him  that  he  came  to  take  up  and  pay  off  the  mort- 
gage. He  said  he  had  some  money  by  him,  he  would  pay  that, 
and  he  would  have  some  more  by  and  by,  and  come  over  and  pay 
it.  This  is  all  he  recollects  being  said  on  the  subject.  Samuel 
W.  Hall  did  not  tell  him  his  views  on  the  transaction. 

The  transaction  as  actually  carried  out  was  consistent  with 
the  language  used  by  Samuel  W.  Hall :  the  payments  were  in- 
dorsed on  the  bond  and  the  bond  receipted  in  full. 

It  is  difficult  to  imagine  that,  if  Samuel  W.  Hall  intended  to 
become  the  assignee  of  the  bond  and  mortgage,  he  would  have 
allowed  the  bond  to  be  receipted  in  full  ;  and  quite  as 
difficult  to  imagine  that,  if  an  assignment  was  spoken  of,  in  such 
a  way  as  to  give  Mr.  Ely  the  idea  that  Samuel  W.  HaU  intend- 
ed to  become  the  assignee  of  the  bond  and  mortgage  and  to  hold 
them  as  subsisting  securities,  Mr.  Ely  should  have  thought  that 
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Ae  indorsing  of  the  bond  as  paid  in  fall  would  make  him  such 
assignee. 

Mr.  Ely  states  no  such  thing  in  his  testimony :  and  Samuel 
W.  Hall  in  his  answer  makes  no  such  pretension. 

There  is  but  a  single  remark  in  the  testimony  of  Samuel  Hall 
going  to  show  that  Samuel  W.  Hall  said  one  word  that  indicated 
an  intention  of  getting  these  papers  in  such  way  as  to  hold  them 
as  subsisting  securities ;  and  this  does  not  occur  in  the  principal 
examination  of  this  witness,  and  the  witness  fixes  it,  too,  at  the 
first  time  they  went  to  Ely's.  The  witness  says,  that  his  uncle 
said  to  Mr.  Ely,  the  first  time  they  were  there,  that  he  would 
take  the  bond  and  mortgage  as  security  for  the  money  he  would 
advance.  Mr.  Ely  makes  no  statement  that  he  intended  to  take 
an  assignment  of  the  mortgage ;  or  that  he  was  ignorant  that  an 
assignment  was  necessary ;  or  that  he  supposed  that  indorsing 
the  bond  paid  by  him  was  sufficient  to  put  him  in  the  position  of 
an  assignee.  Indeed,  the  last  indorsement  does  not  even  show 
that  the  money  thereby  credited  on  the  bond,  and  paying  it  in 
fall,  was  paid  by  him.  To  make  out  the  case  now  set  up  by  or 
for  the  defendant  Samuel  W.  Hall,  if  the  case  really  was  as  now 
contended,  for  the  purpose  of  overcoming  the  strong,  not  to  say 
plenary  proof,  derived  from^  the  fact  that  the  bond  is  indorsed  paid 
in  full,  we  should  have  had,  I  have  no  doubt,  an  entirely  differ- 
ent answer.  The  case  as  now  contended  for  could  not  exist  with- 
out a  degree  of  ignorance  in  both  Samuel  W.  Hall  and  Ely,  nay, 
in  Samuel  Hall  too,  which  the  court  are  not  at  liberty  to  prer 
sume. 

If  the  transaction  was  really  intended  to  be  an  assignment, 
but  took  the  shape  it  did  from  ignorance,  the  only  way  in  which 
it  could  have  happened,  it  would  have  been  so  stated  in  the  an- 
swer of  Samuel  W.  Hall. 

He  does  not  put  himself  on  this  ground.  Unless,  therefore, 
we  are  at  liberty,  in  the  absence  of  any  such  ground  taken  in  the 
answer,  to  presume  that  it  was  through  ignorance,  there  is 
nothing  to  overcome  the  proof  furnished  by  the  indorsements 
themselves ;  for  if  we  presume,  or  take  it  for  granted,  that  either 
of  these  three  men  knew  that  an  assignment  was  necessary,  the 
payments  would  never  have  been  indorsed  on  the  bond. 
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In  the  absence  of  any  allegation  of  such  ignorance,  I  cannot 
assume  it ;  but  must  give  effect  to  the  transaction  as  it  appears 
upon  the  papers.  It  would  be  dangerous,  when  a  bond,  by  in- 
dorsements, is  shown  to  be  absolutely  paid,  for  a  court  to  set  it 
up  as  a  subsisting  obligation.  What  do  the  court  know  of  the 
motives  of  the  parties  at  the  lime  of  the  transaction,  arising 
from  relationship  or  from  the  state  of  dealings  between  them  t 
Many  reasons  may  have  existed  why  this  uncle  may  have  been 
willing  to  pay  the  bond ;  and  dealings  may  have  been  had  be- 
tween him  and  his  nephew  since,  founded  on  this  very  payment. 

Would  the  court  be  safe  now,  in  giving  to  a  transaction  an  en- 
tirely difierent  character  from  what  the  parties,  by  their  own 
acts  at  the  time,  gave  iti  Safe  in  saying  that  a  sum  of  money 
indorsed  on  a  bond  as  a  payment  was  no  payment  1  That  a  re- 
ceipt in  full  on  a  bond  was  no  payment  1 

Could  an  action  at  law  be  brought  on  this  bond,  receipted  in 
full  1    I  apprehend  not. 

Assumpsit  might  be  brought  for  money  paid  at  the  request  of 
Wm.  Hall  in  discharge  of  his  bond ;  but  the  mortgage  accompa- 
nying the  bond  would  not  be  a  subsisting  incumbrance.  The 
indorsements  on  the  bond,  in  this  case,  are,  in  my  judgment, 
stronger  evidences  of  what  was  the  intention  of  the  parties  than 
anything  to  be  derived  either  from  the  answer  oi  the  testimony 
in  the  cause. 

In  this  view  of  the  case,  I  think  it  unnecessary  to  consider 
whether  a  writing  purporting  to  be  a  mortgage,  but  which  con- 
tains no  sum  of  money  nor  time  of  payment  is  a  mortgage*  An 
abstract  of  this  writing  was  recorded.  The  abstract  was  blank  as 
to  sum  and  time  of  payment.  A  person  seeing  such  an  abstract 
would  learn  that  some  such  writing  existed.  He  would  not  know 
whether  the  omitting  to  fill  the  blank  was  a  mistake  of  the  re- 
cording clerk,  or  whether  the  writing  itself,  in  the  possession  of 
the  pai  ty  holding  it,  was  blank.  If  we  suppose  the  abstract 
sufficient  to  put  him  upon  inquiry,  and  suppose  him  to  have  in- 
quired and  found  that  the  writing  itself  was  blank,  and  that  the 
omission  to  fill  the  blank  was  a  mistake  in  the  execution  of  the 
mortgage,  what  is  the  effect  1  Or  if  he  makes  no  inquiry,  but 
the  writing  is  in  fact  blank,  in  which  case  notice^  if  we  suppose 
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such  an  abstract  or  record  sufficient  to  put  him  on  inquiry,  would 
be  according  to  the  fact,  that  is,  notice  of  a  mortgage  blank  as 
to  sum,  what  is  the  effect?  Is  such  a  blank  writing  and  the  re- 
corded abstract  of  such  a  blank  writing  a  valid  mortgage  for  the 
sum  that  was  intended  to  be  put  in  the  mortgage  1 

Our  "Act  to  register  mortgages"  provides,  that  the  recording 
clerk  shall  enter  the  names  of  the  mortgagor  and  mortgagee,  the 
date  of  the  diortgage,  the  mortgage  money  and  when  payable, 
and  the  description  of  the  liinds  mortgaged.  And  a  supplement 
to  the  said  act  provides,  that  every  mortgage  shall  be  void 
against  a  subsequent  judgment  creditor  or  bona  fide  purchaser  or 
mortgagee  for  a  valuable  consideration  not  having  notice  thereof, 
unless  such  mortgage  shall  be  acknowledged,  or  proved,  and  re- 
corded. 

Under  these  sections,  is  the  record  of  an  abstract,  without 
sum,  of  a  writing  purporting  to  be  a  mortgage,  which  in  truth 
has  no  sum, notice  of  a  mortgage  for  any  sum  whatever? 

The  question  is  new,  and  perhaps  there  are  difficulties  in  it.  It 
is  not  the  case  of  a  mistake  in  the  recording  clerk.  It  is  a  case 
of  oversight  in  the  party  taking  the  mortgage. 

It,  perhaps,  would  be  considered  his  own  laches,  of  a  character 
from  which  a  court  might  not  feel  bound  or  disposed  to  relieve  him 
by  any  strained  view  of  equity.  On  the  other  hand,  it  may  be 
said  that  by  inquiring  of  the  holder  he  might  learn  that  the 
mortgage  was  to  secure  a  bond  of  even  date  with  the  mortgage 
and  between  the  same  parties,  and  that  the  bond  contained  the 
sum.  Still  the  question  recurs,  is  it  a  mortgage  ?  It  might  on 
a  bill  in  equity  between  the  parties  be  established  as  %  mortgage  ; 
but  is  it  a  mortgage  as  against  a  subsequent  mortgagee  takiog  a 
mortgage  before  it  is  established  in  equity  ? 

I  have  not  found  it  necessary  in  this  case  to  decide  this  ques- 
tion. 

The  Ely  mortgage  will  be  postponed  to  the  complainant's 
mortgage  and  to  the  other  mortgage. 

Decree  accordingly. 
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John  Black,  Joseph  Smith  and  Benjamin  Jones  v.  James 

Shreeve  and  others. 

A.,  B.,  C.  and  others  were  constituied  a  body  corporate,  with  a  certain  capital  to  be 
divided  into  shares,  and  authorized  to  construct  a  rail  or  McAdamixed  road.  A  loan 
becoming  necessary  to  complete  the  road,  it  was  resolred,  at  a  meeting  of  the  Di- 
rectors and  stockholders,  that  the  Company  should  borrow  a  certain  sum.  The 
money  could  not  be  borrowed  on  the  credit  of  the  Company,  and  A^  B.  and  C.  bor- 
rowed the  money  on  their  indiridual  credit,  and  adranced  it  aa  a  loan  to  the  Com- 
pany ;  and  the  Company,  to  secure  the  repayment  thereof,  with  interest,  executed 
to  A,  B.  and  C.  an  obligation  conditioned  for  the  payment  of  said  sum  in  fiveyears^ 
with  interest  semi-annually,  and  a  mortgage  of  all  the  lands  contained  within  the 
bounds  of  their  road  as  located,  graded,  Ac,  and  all  the  materiala  of  which  said 
road  was  constructed,  and  the  appendages  thereof  and  all  diridends,  proceeda  and 
profits  which  might  thereafter  be  declared  or  accrue  from  the  use  of  the  road.  And 
the  Company,  by  a  clause  in  the  mortgage,  coTenanted  that  the  proceeds  and  profits 
arising  from  the  road  should  be  applied,  in  the  first  place,  at  the  end  of  each  half 
year  from  the  date  of  the  mortgage,  to  the  payment  of  the  half  year's  interest.  And 
in  order  to  indemnify  A.,  B.  and  C.  against  more  than  their  proportionate  part  of 
any  loss  that  might  accrue  by  reason  of  any  insufficiency  of  the  mortgaged  property 
to  pay  the  sum  so  loaned,  certain  other  stockholders  of  the  Company,  together  with 
A.,  B.  and  C,  entered  into  an  agreement  under  seal,  by  which  the  said  other  stodL- 
holders  agreed  with  A.,  B.  and  C.  that  if  the  mortgaged  property  should  be  insuffi- 
cient to  pay  the  said  sum  and  interest,  so  that  aiiy  loss  or  deficiency  should  happen, 
each  of  them,  and  each  of  the  said  A.,  B.  and  C.  should  bear  an  equal  portion  of 
such  loss  or  deficiency ;  and  that  if  any  of  them  should,  before  or  at  the  time  sodi 
loss  or  deficiency  should  be  ascertained,  become  or  be  unable  to  pay  his  proportion- 
ate share  thereof,  then,  8u6h  of  thorn  as  should  remain  solrcnt  and  able  should  sus- 
tain such  loss  equally  with  the  said  A.,  B.  and  C.  And  they  further  coTcoanted  and 
agreed  to  and  with  the  said  A.,  B.  and  C,  that  if  the  mortgaged  property  abould 
prore  insufficient  to  pay  said  sum  and  interest,  so  that  a  loss  or  deficiency  should 
happen,  then  they,  their  executors,  Ac.,  would  forthwith  pay  such  sum  to  A.,  B.  and 
C,  their  executors,  Ac,  as  would  divide  said  loss  or  deficiency  equally  betweoi  sock 
of  them  as  remain  solvent  at  the  time  such  loss  or  deficiency  should  be  ascertained ; 
and  that  the  said  A.,  B.  and  C,  severally,  should  bear  an  equal  part  of  such  loss. 

The  mortgage  becoming  payable  and  remaining  unpaid,  A.,  B.  and  C.  filed  their  fore- 
closure bill,  and  obtained  a  decree  for  the  sale  of  the  mortgaged  pn^ierty;  and  it 
was  sold  by  the  Sheriff.  The  amount  of  the  sales  was  insufficient  to  pay  the  mort- 
gage; and  the  amount  of  the  deficiency  was  ascertained  by  and  on  the  day  of  the 
sale.  A.,  B.  and  C  filed  their  bill,  charging,  that  certain  of  the  parties  to  the  said 
agreement  (naming  them)  were,  at  the  time  when  such  deficiency  was  ascertained, 
unable  to  pay  their  respective  portions  thereof;  and  that  certain  other  parties  to 
the  said  agreement  (naming  them)  remained  and  were  solvent  and  able  to  pay  their 
respective  proportions  of  such  deficiency,  and  were  the  only  parties  to  the  aud 
agreement,  other  than  the  complainants^  that  remained  and  were  solTtDt  tad  abb 
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M  aforesaid ;  and  these  last  named  persons  onlj  were  made  defendants  in  the  bill. 
The  bill  prayed  that  the  defendants  might  disoorer  whether  they  were  solvent  and 
able  to  paj  their  respectire  proportions  of  the  deficiency,  or  any  part  and  how  much 
of  their  said  proportions ;  and  that  they  might  be  decreed  to  bear  the  said  loss  and 
deficiency  equally  with  the  complainants ;  and  that  if  it  should  appear  by  tfte 
said  discorery,  or  otherwise,  that  at  the  time  when  said  deficiency  was  ascertained 
any  or  either  of  the  defendants  was  unable  to  pay  his  proportion,  then,  that  such  of 
the  defendants  as  then  were  solrent  and  able  might  be  decreed  to  pay  to  the  com- 
plainants their  respectiye  proportions  of  the  deficiency. 

The  construction  of  the  agreement  was  held  to  bcj  that  the  loss  which  should  accrue^ 
either  from  the  deficiency  of  the  mortgaged  premises  or  from  inaEility  in  any  of  the 
parties  to  the  agreement  to  pay  their  full  proportion  of  the  deficiency,  should  be 
borne  equally  by  such  of  the  parties  to  the  agreement  as  should  be  able  to  bear  an 
equal  proportion  of  such  whole  loss  with  each  of  the  complainants ;  and  that,  there- 
fore, all  the  parties  to  the  agreement,  other  than  the  complainants,  should  hare  been 
made  parties  defendants  in  the  bill. 

U,  upon  the  true  construction  of  an  agreement  set  out  in  the  bill,  subscribers  to  it  who 
are  not  made  defendants  should  ha^e  been  made  defendants,  the  defect  of  parties 
may  be  taken  adrantage  of  by  demurrer,  though  the  complainant,  in  his  bill,  has 
put  a  construction  on  the  agreement  which  would  make  it  unnecessary  to  mske 
such  subscribers  defendants. 

Wd,  that  the  complexity  of  the  said  agreement,  and  the  multiplicity  of  suits  it  might 
give  rise  to  at  law,  were  grounds  on  which  a  court  of  equity  might  entertain  a  bill 
for  the  adjustment  of  the  contribution  called  for  by  the  agreement  in  one  suit. 

One  of  the  subscribers  to  the  said  agreement  had  died,  after  the  amount  of  the  defi- 
ciency was  ascertained,  leaving  a  will  of  which  C,  D.  and  J.  were  appointed  execu- 
tors. C,  in  his  indiridual  capacity,  was  a  complainant  on  the  bill,  and  D.  and  B., 
the  other  two  of  the  said  executors,  were  made  defendants  as  such  executon. 

Seld,  that  it  was  not  necessary  that  C.  should  be  made  a  defendant  as  one  of  the  said 
executors. 

A  demurrer  can  only  be  founded  on  a  fact  or  omission  appearing  in  the  bill.  It  can- 
not  eet  up  a  fact  or  omission  not  appearing  in  the  bill  and  thereupon  demur. 

Hdd,  that  the  terms  of  the  said  mortgage  required  a  sale  under  it  of  whatcTer  could 
be  sold  under  it ;  and  that  such  sale,  and  the  proceeds  of  it  fixed  the  amount  of  the 
deficiency. 

On  the  11th  of  Jane,  1846,  John  Black,  Joseph  Smith  and 
Benj.  Jones  exhibited  their  bill  stating  that  on  the  11th  Feb., 
1833,  the  Legislature  of  this  State  passed  an  act  entitled  ^^  An 
act  to  incorporate  the  Delaware  and  Jobstown  rail  or  McAda- 
mized  road  Co.,"  by  the  1st  sec.  of  which  it  was  enacted,  that 
the  said  John  Black,  &c.,  should  be  a  body  corporate  &c.,  and 
be  capable  of  holding  and  conveying  real  or  personal  estate,  &c. 
That  bgr  the  2d  sec.  of  said  act  it  was  enacted,  that  the  capital 
stock  of  the  corporation  should  be  (60,000,  with  liberty  to  in- 
crease it  to  $200,000,  and  ahould  be  divided  into  shares  of  $50 
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each.  And  by  the  6th  section,  that  five  directors  should  form  a 
board,  who,  or  a  majority  of  them,  should  be  competent  to  tran* 
sact  the  business  of  the  corporation,  and  make  by-laws,  rules, 
and  regulations,  respecting  the  management  of  the  stock  and 
property  of  the  Co.  That  by  the  6th  section,  the  corporation  was 
authorized  to  survey,  lay  out,  construct  and  repair  a  rail  or  Me  Ad- 
amized  road  from  the  river  Del.,  at  the  mouth  of  Craft's  creek,  to 
the  vicinity  of  New  Lisbon,  following  the  route  in  said  act  desig- 
nated ;  with  liberty,  nevertheless,  given  by  the  17th  sec.  of  said 
act  to  alter  such  parts  of  said  route  as  the  Co.  might  deem  prop- 
er, subject  in  said  alteration  to  the  restrictions  in  that  section 
mentioned.  And,  by  the  15th  section,  that  said  act  should  be 
deemed  and  taken  to  be  a  public  act. 

That  the  stock  was  subscribed  and  apportioned,  and  on  the  3d 
June,  1833,  directors  were  chosen,  and  the  Co.  duly  organised 
and  proceeded  to  effect  the  object  of  their  incorporation  by  sur- 
veying, laying  out  and  constructing  a  railroad  in  accordance  with 
the  provisions  of  the  act. 

That  on  or  about  Jan.  21,  1834,  the  Legislature  passed  a  sup- 
plement to  the  a<;t ;  by  the  5th  sec.  of  which  supplement  it  wi|^ 
enacted,  that  the  said  Co.  should  thereafter  be  known  by  the  name 
of  "  The  Delaware  and  Atlantic  railroad  Company." 

That  numerous  difficulties  and  embarrassments  impeded  and 
oppressed  the  Co.  in  the  construction  of  their  said  road ;  the 
most  important  of  which  tras  the  inadequacy  of  its  funds  and  the 
deficiency  of  means  within  its  control  for  the  prosecution  of  such 
a  work ;  which  difficulties  increased  until  on  or  about  Jan.  7, 
1835,  when  a  general  meeting  of  the  directors  and  stockholders 
was  held,  upon  due  notice,  for  the  purpose  of  examining  into  the 
affairs  of  the  Co.,  and  the  state  of  the  road,  and  devising  means 
to  extricate  the  Co.  from  its  embarrassments  and  to  complete  the 
road.  That  at  said  meeting,  which  was  numerously  attended, 
and  at  which  the  complainants  Black  and  Smith  were  present,the 
complainant  Jones  being  absent,  a  statement  of  the  affairs  of  the 
Co.  was  submitted  to  the  meeting,  by  which  it  appeared  that  on 
the  80th  Dec.,  1834,  the  debts  and  liabilities  of  the  C(r.,  incln  \ 
ding  $9772,06,  being  the  sum  estimated  by  the  engineers  of  the 
Co.  to  be  necessary  to  complete  the  road,  amounted  to  152^822,18  \ 
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which  debts  and  liabilitieB  consisted  of  $4000,  borrowed  from  the 
Philadelphia  bank ;  (2000  borrowed  from  the  Buck's  bank,  Pa., 
and  ^00  borrowed  from  the  Farmers'  bank  of  New  Jersey,  and 
a  large  sum  due  to  yarioas  individuals  for  lands,  materials,  work 
and  labor,  and  money  borrowed;  among  which  last  sums 
f  1240,09  was  due  to  Andrew  M.  Jones ;  $12,417,75  to  Messrs. 
A.  and  O.  Ralston ;  |1724  to  R.  S.  Johnson,  and  $96,75  to 
Daniel  White ;  together  with  large  sums  of  money  due  and  ow- 
ing to  each  of  the  complainants. 

That  at  the  same  meeting  an  examination  of  the  state  of  the 
road  was  made,  by  which  it  appeared  that  it  was  embanked,  ex- 
cavated and  graded  from  the  Delaware  to  the  head  of  Lisbon 
pond,  and  that  the  iron  and  other  rails  were  laid  upon  the  road 
a  part  of  the  distance  between  the  points  aforesaid ;  ^ut  that  a 
considerable  part  of  the  road  between  said  points  was  still  with- 
out iron  rails,  and  that  none  were  in  the  possession  of  the  Co., 
and  that  $9772  would  be  required  for  the  purchase  of  said  rails, 
and  for  the  other  expenditures  necessary  to  complete  the  said 
road,  so  as  to  fulfil  the  object  for  which  its  construction  had  been 
undertaken,  and  to  enable  the  Co.  to  derive  from  it  a  revenue. 

That  from  said  statement  of  the  affairs  of  the  Co.,  it  further 
appeared  that  the  receipts  of  the  Co.  up  to  Dec.  80,  1834, 
amounted  as  the  complainants  have  been  informed  and  believe,  to 
$58,823,80,  including  sundry  loans  made  to  the  Co.,  by  banks 
and  individuals,  a  part  of  which  was  still  unpaid,  as  above  stated, 
and  including  $44015,  being  the  whole  amount  realized  up  to 
that  date  from  the  stock  of  the  Co.  subscribed  and  taken,  though 
the  subscriptions  read  the  sum  of  $60,050,  and  though  all  the 
installments  had  been  called  for  and  required,  a  number  of  the 
stockholders  having  failed  to  pay,  in  whole  or  in  part,  the  sums 
due  from  them. 

That  by  the  said  statement  it  further  appeared  that,  out  of  the 
said  $58,823,80,  so  received  by  the  Co.,  disbursements  had  been 
made  up  to  the  said  date,  for  and  on  account  of  the  Co., and  for  and 
on  account  of  the  road,  to  the  amount  of  $56,569,59  ;  leaving  in 
the  treasury  at  that  date  $2,254,20 ;  while  its  road  was  unfin- 
ished and  the  Co.  embarrassed  with  numerous  and  heavy  debts ; 
that  payments  to  the  amount  of  $52,822,18  must  be  made  by  the 
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Co.  before  the  road  could  be  completed  and  the  Co.  relieved  from 
its  debts  and  liabilities ;  and  that  the  only  means  the  Co.  had  or 
could  resort  to  for  the  payment  of  the  said  $52,822,13  was  the 
said  balance  of  $2,254^20^  and  the  further  sum  of  $16,035, 
due  from  the  stockholders  as  aforesaid ;  so  that  even  if  the  last 
sum  was  promptly  paid,  there  would  still  be  a  deficiency  of 
$84,532  for  the  payment  of  its  debts  and  liabilities,  and  the  com- 
pletion of  the  road. 

That  from  the  said  statement  it  became  apparent  to  the  direc- 
tors and  stockholders  attending  the  meeting  that  a  new  loan  moat 
be  made,  or  that  the  road  must  be  left  in  its  unfinished  state, 
and  the  money  already  paid  by  the  stockholders  be  sunk.  That, 
urged  by  these  considerations,  it  was  resolved  and  determined  bj 
the  directprs  of  the  Co.,  and  by  the  stockholders  assembled  at 
said  meeting,  that  the  Co.  should  borrow  $35,000.  That  a  com- 
mittee consisting  of  Chalkly  Atkinson  and  the  complainants 
Black  and  Jones,  were  appointed  to  negotiate  the  said  loan  for  and 
on  the  credit  of  the  Company.  That  a  knowledge  of  the  embar- 
rassment of  the  Co.,  and  of  the  unfinished  state  of  the  road  gen- 
erally existed,  and  in  consequence  the  eflforts  of  the  said  commit- 
mittee  to  borrow  the  said  $35,000  on  the  credit  of  the  Co.  and 
pledge  of  the  road  were  unavailing,  and  that  the  committee  so  re- 
ported to  a  second  general  meeting  of  the  directors  and  stock- 
holders of  the  Co.,  held  on  the  23d  of  the  same  month  of  Janua- 
ry.  That  numerous  attempts  were  afterwards  made  by  and  on 
behalf  of  the  Co.  to  procure  the  said  loan,  but  withont  success. 
That  the  stockholders  in  arrears  as  aforesaid,  either  from  inabil- 
ity or  disinclination,  failed  to  pay  up  their  arrearages,  and  the 
small^balance  aforesaid  in  the  treasury  was  rapidly  diminishing  un* 
der  the  necessary  current  expenditures  of  the  Co.,  and  the  times  of 
payment  of  several  of  the  heaviest  loans  already  made  by  the  Co. 
were  rapidly  approaching,  and,  if  not  paid  at  maturity,  it  was  ap- 
parent that  the  credit  of  the  Co.  already  shaken,  would  be  en- 
tirely prostrated. 

That  at  this  crisis  in  the  affairs  of  the  Co,  the  complainants 
were  induced,  by  an  o^r  of  the  securities  hereinafter  stated,  and 
more  especially  by  the  offer  of  the  covenant  or  agreement  herein 
after  set  forth,  to  borrow  upon  their  credit  the  said  $85,000  aad 
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advance  it  as  a  loan  to  and  for  the  nse  of  the  Co.  ;  and  the  said 
sum  was  so  borrowed  by  the  complainants  and  was  lent,  npon  the 
faith  of  the  said  securities,  by  the  complainants,  to  and  for  the 
use  of  ijie  Co. 

That^  in  order  to  secure  to  the  complainants  the  repayment  of  the 
said  $35,000,  with  the  interest  that  might  accrue  thereon,  the 
Co.  executed  and  delivered  to  the  complainants  a  bond  or  obliga- 
tion, by  order  of  the  Co.  and  of  the  directors  thereof,  sealed  with 
the  seal  of  the  Co.,  and  signed  by  Thomas  Haynes,  then  secretary 
of  the  Co.,  dated  Feb.  2, 1885,  conditioned  for  the  payment  to  the 
complainants  of  the  said  sum  of  $35,000,  in  five  years,  with  in- 
terest thereon  semi-annually. 

^  That  in  order  to  secure  the  payment  of  said  bond  the  said  Co. 
executed  and  delivered  to  the  complainants  a  mortgage,  by  order 
as  aforesaid,  and  sealed  and  signed  as  aforesaid,  bearing  even  date 
with  the  said  bond,  by  which  the  Co.  mortgaged  to  the  complain- 
ants all  the  lands  contained  within  the  bounds  of  their  said  rail- 
road, as  at  the  last  mentioned  date  actually  located,  graded  ,ex- 
cavated  and  embanked  from  the  Delaware  river  to  the  head  of  New 
Lisbon  pond,  and  all  the  materials  of  which  the  said  road  was 
constructed,  and  the  appendages  thereof,  and  all  dividends,  pro- 
ceeds and  profits  which  might  thereafter  be  declared,  grow  due  or 
become  payable  from  the  use  of  the  said  road,  together  with  the 
hereditaments  and  appurtenances  thereunto  belonging  ;  and  all 
the  estate,  right,  title  &c.,  of  the  said  Co.  of  in  or  to  the  same. 
And  that  said  Co.,  in  and  by  the  said  mortgage,  did  covenant  and 
agree  to  and  with  the  complainants,  that  the  proceeds  and  profits 
arising  from  the  road  should  be  applied,  in  the  first  place,  at  the 
end  of  each  half  year  from  the  date  of  said  mortgage,  to  the  pay- 
ment of  the  half  year ']» interest  which  should  be  then  due  on  said 
$35,000,  before  any  dividend  of  such  proceeds  and  profits  should 
be  made  among  the  stockholders,  and  that  no  dividend  of  such 
proceeds  and  profits  should  at  any  time  thereafter  be  made  be- 
fore the  said  debt  of  $35,000  should  be  fully  paid,  until  all 
interest  due  upon  the  said  sum  of  $85,000  at  the  time  of  de- 
claring such  dividend  should  be  satisfied,  and  then  a  dividend  of 
such  part  of  said  proceeds  and  profits  only  as  might  remain  after 
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the  payment  of  all  interest  ihen  accrned  upon  the  said  debt  of 
$85)000  should  be  declared  among  the  stockholders* 

That  in  order  to  indemnify  the  complainants  against  more 
than  a  proportionate  piurt  of  any  loss  that  might  arise  in  conse- 
qnence  of  the  corporate  property  so  mortgaged  to  the  complain- 
ants proving  insufficient  to  pay  the  sum  so  loaned  by  the  com- 
plainants to  the  Company }  and  in  consequence  of  an  agreenMmt  to 
that  eflfect,  made  and  entered  into  between  the  parties  hereinafter 
next  mentioned,  previous  to  the  consent  of  the  complainants  to 
loan  the  said  sum  to  the  Company,  and  upon  the  faith  and  seca- 
rity  of  which  said  agreement  the  complainants  were  mainly  in- 
duced  to  make  the  said  loan,  James  Shreeve,  Clayton  G.  Atkin- 
son, Chalkley  Atkinson,  Jon.  Smith,  Timothy  Field,  Thomas^ 
Haines,  Jon.   Soattergood,  Richard  Jones,  Philip  R.  Dakin, 
Thos.  Black,  Jacob  Ridgway,  Restore  S.  Lamb,  Jas.  Newbold, 
John  B.  Bispham,  John  Chambers,  Jos.  Burr,  Nathan  Atkinson, 
Amzi  B.  Wood,  together  with  the  complainants,  all  being  stock- 
holders of  the  Company,  did  execute,  enter  into  and  deliver  a 
covenant  or  agreement,  dated  Feb.  2, 1835,  as  follows  (it  is  giv- 
en at  length)  :  ^^  To  all  &c.,  we,  (giving  the  names  last  above 
mentioned,  to  and  including  the  name  of  Amzi  B.  Wood,)  send 
greeting."     It  then  recites  that  the  Company  have  borrowed  of 
John  Black,  Jos.  Smith  and  Benjamin  Jones,  also  stockholders 
in  the  Company,  $35,000,  to  be  applied  towards  completing  the 
road  and  its  appendages ;  and  that  the  Company  had  given  their 
bond  and  mortgage  (stating  the  terms  of  the  mortgage)  to  the 
said  Black,  Smith  and  Jones,  bearing  even  d&te  with  these  pres- 
ents ;  and  that  they  whose  names  are  subscriiied  and  seals  af- 
fixed have  agreed  with  the  said  Black,  Smith  and  Jonto,  that  in 
case  the  corporate  property  so  mortgaged  should  prove  insuffi- 
cient to  pay  the  said  sum  and  its  interest,  so  that  a  loss  or  defi- 
ciency should  happen,  that  in  such  event  each  of  them  and  each 
of  the  said  Black,  Smith  and  Jones,  should  bear  an  equal  por- 
tion of  such  loss  or  deficiency.    And  that  in  the  event  that  any 
of  them  who  had  signed  this  instrument  should,  before  or  at  the 
time  such  loss  or  deficiency  shall  be  ascertained,  become  or  be 
unable  to  pay  his  proportion  of  such  loss  or  deficiency,  that  in 
such  case  such  of  them  as  remain  solvent  and  able  shall  bear  and 
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sustain  such  loss  equally  with  the  said  Black,  Smith  and  Jones^ 
that  is  to  sajy  each  of  them  who  remain  solvent  to  bear  an  equal 
part  thereof  with  each  of  them  the  said  Black,  Smith  and  Jones, 
and  then  provides  that,  in  order  to  confirm  said  agreement  and 
give  it  legal  operation,  they  whose  names  are  thereto  subscribed 
and  seals  affixed  do  covenant  and  agree  to  and  with  the  said 
Black,  Smith  and  Jones,  that  in  case  the  said  corporate  property 
so  mortgaged  to  said  Black,  Smith  and  Jones  should  prove  insuf- 
ficient to  pay  said  sum  and  interest,  so  that  a  loss  or  deficiency 
should  happen,  then  they,  their  executors  &c.,  should  and  would 
forthwith  pay  such  sum  to  said  Black,  Smith  and  Jones,  their 
executors  &c.,  as  will  divide  said  loss  or  deficiency  equally  be- 
tween such  of  them  as  remain  solvent  at  the  time  such  loss  or 
deficiency  is  ascertained  and  the  said  Black,  Smith  and  Jones, 
that  is  to  say,  each  of  the  said  several  individuals  is  to  bear  an 
equal  part  of  such  loss. 

That  it  was  upon  the  faith  and  security  of  the  said  covenant 
that  the  complainants  were  induced  to  make  said  loan  of  $35>000 
to  the  Company,  and  that  without  it  the  said  loan  could  not  have 
been  obtained  from  them. 

That  the  said  loan  afforded  but  temporary  relief  to  the  Com- 
pany, and  that,  on  or  about  May  28, 1886,  as  the  complainants 
have  been  informed  and  believe,  the.  Company  executed  and  de- 
livered a  certain  other  mortgage  on  the  said  railroad,  premises 
and  property,  as  well  as  upon  other  premises  and  property  not 
so  mortgaged,  to  the  said  Thomas  Black,  James  Newbold  and 
Jon.  Smith,  to  secure  $14,165  04,  or  some  other  sum ;  and  that 
numerous  judgments  were  recovered  by  different  individuals 
against  the  said  Company,  in  the  Supreme  Court  and  in  the 
Common  Pleas  of  Burlington. 

* 

That,  the  principal  and  interest  of  the  complainants'  said 
mortgage  remaining  unpaid,  except  the  sum  of  $1,067  50  paid 
in  1835  on  account  of  interest,  the  complainants,  in  January, 
1844,  filed  their  bill  of  foreclosure  on  their  said  mortgage ;  and 
such  proceedings  were  thereupon  had  that,  in  July,  1844,  a  de- 
<;ree  was  made  for  the  sale  of  the  said  railroad,  lands  and  prem- 
ises mentioned  in  the  complainants'  said  mortgage,  and  all  the^ 
materials  of  which  the  said  the  road  was  constructed,  and  the 
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appurtenances  and  appendages  thereto  and  thereof,  and  all  divi- 
dends,  proceeds  and  profits  of  the  said  road,  and  all  and  singolar 
the  hereditaments  and  appurtenances  thereunto  belonging  or  in 
any  wise  appertaining;  to  raise  and  satisfy  $53,765  83,  the 
amount  reported  by  the  Master  to  be  due  on  the  said  mortgage^ 
viih  interest  thereon  from  the  date  of  said  decree,  with  the  com- 
plainants' costs ;  and  that  a  Ji.  fa.  issue  &c.  That  9kfi,fa.  was 
issued  accordingly,  returnable  to  the  April  term,  1845. 

That  the  Sheriff,  after  having  advertised  &c.,  and  after  mak- 
ing one  adjournment,  on  the  2d  of  June,  1845,  sold  the  said  rail- 
road, lands,  premises,  materials,  dividends,  proceeds  andprofits,^ 
with  the  appendages,  and  all  and  singular  the  hereditaments  and 
appurtenances  thereunto  belonging.    That  the  Sheriff,  in  the- 
first  place,  set  up  and  exposed  to  sale  the  dividends,  proceeds 
and  profits  above  mentioned ;  and  Richard  Jones,  a  defendant  to- 
this  biU,  bid  for  the  same  $117  31,  and  the  said  dividends,  pro- 
ceeds and  profits  were  struck  off  to  him  for  that  sum ;  and  that 
the  Sheriff,  in  the  second  place,  exposed  to  sale  the  sud  raiboad, 
land,  premises  and  materials,  with  the  appendages,  and  the  her- 
editaments and  i^purtenances  thereunto  belonging,  and  the  said 
Richard  Jones  having  bid  therefor  $1,000,  the  same  were  struck 
off  to  him  for  that  sum ;  and  that,  after  deducting  &c.,  there  re- 
mained, on  the  said  2d  day  of  June,  $54,522  89.    That  the  loss 
and  deficiency  and  the  amount  thereof  were  ascertained  on  the 
said  2d  of  June,  1845.    The  bill  then  states  the  death  of  James 
Newbold  and  Jon.  Smith,  parties  to  the  said  covenant,  and  makes 
their  representatives  parties.    That  said  Newbold  died  before 
said  2d  of  June,  1845,  and  Jon.  Smith  died  after  that  day. 

That  on  the  said  2d  of  June,  when  the  said  loss  and  deficiency 
were  ascertained,  the  parties  to  the  said  covenant,  other  than  the^ 
complainants,  who  then  remained  and  were  solvent  and  able,  and 
the  estates  of  such  of  the  said  other  parties  who  had  died  pre- 
vious thereto  which  remained  solvent  and  able,  became  and  were 
and  still  are  liable  and  bound  to  bear  and  sustain  the  said  loss 
and  deficiency  equally  with  the  complainants. 

That  upon  the  solvency  and  ability  of  the  said  other  parttea 
and  estates  depends  their  liability  to  the  complainants  and  their 
obligation  to  pay  the  complainants  their  several  proportions  of 
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said  loss  or  deficiency,  and  the  amount  of  the  proportions  to  be 
paid  depends  on  the  number  of  the  said  other  parties  and  estates 
remaining  solvent  and  able.  That  the  solvency  and  ability  of  a 
party  or  an  estate  to  pay  a  specified  sum  at  any  given  time,  ex- 
cept in  extreme  and  notorious  cases,  is  a  fact  exclusively  in  the 
knowledge  of  the  party  himself,  or  of  the  representatives  of  such 
estate,  and  is  not  capable  of  proof  by  any  other  party  without  a 
discovery  from  such  party  himself  or  such  representatives. 

The  bill  charges  that  on  the  said  2d  June,  and  for  a  long  time 
before,  Thomas  Haynes,  Timothy  Field,  Jon.  Scattergood,  Clay- 
ton 6.  Atkinson,  Chalkley  Atkinson  and  John  B.  Bispham,  par- 
ties to  the  said  covenant,  had  severally  become  and  were  noto- 
riously unable  to  pay  their  respective  proportions  of  the  said  losa 
and  deficiency ;  and  that  Philip  R.  Dakin,  Jacob  Ridgway,  Jos. 
Burr  and  Amzi  B.  Wood  and  other  parties  to  the  said  covenant^ 
had  died  before  said  2d  of  June,  and  that  on  that  day  their  re- 
spective estates  wer^  notoriously  unable  to  pay  their  respective 
proportions  of  said  loss  and  deficiency.  That  the  complainants 
have  been  informed  and  believe,  and  therefore  charge  the  fact  to 
be,  and  that  the  same  will  appear  by  a  discovery  from  the  de- 
fendants hereto,  that,  on  the  said  2d  of  June,  James  Shreeve,^ 
Restore  S.  Lamb,  John  Chambers,  Richard  Jones,  Nathan  At- 
kinson and  Thos.  Black,  other  parties  to  the  said  covenant,  and 
other  defendants  hereto,  and  the  said  Jon.  Smith,  another  party 
to  the  said  covenant,  and  whose  executors  or  some  of  them  are 
parties  hereto,  remained  and  were  solvent  and  able  to  pay  their 
respective  proportions  of  said  loss  and  deficiency,  and  that  the 
estate  of  the  said  James  Newbold,  deceased,  and  the  said  ad- 
ministrators thereof,  remained  and  were  able  to  pay  the  propor- 
tion of  the  said  loss  to  be  borne  by  the  said  James  Newbold ; 
and  that,  on  the  said  2d  of  June,  the  said  James  Shreeve,  Re- 
store S.  Lamb,  John  Chambers,  Richard  Jones,  Nathan  Atkin- 
son, Thos.  Black  and  Jon.  Smith,  as  well  as  the  estate  of  the 
said  James  Newbold,  deceased,  and  the  said  administrators 
thereof,  remained  and  were  solvent  and  able  to  pay  to  the  com- 
plainants such  a  sum  of  money  as  would  divide  the  said  loss  and 
deficiency  equally  between  the  said  parties  to  the  naid  covenant 
and  said  estates  remaining  solvent  and  able  as  aforesaid  and  the 
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complaiiAnts ;  and  that  each  of  them  was  able  to  bear  an  e<iaal 
part  of  said  loss  and  deficiency  with  each  of  the  complainants. 
And  the  bill  charges  that,  on  the  said  2d  of  June,  the  siud  Jas. 
Shreeve,  Restore  S.  Lamb,  John  Chambers,  Richard  Jones,  Na- 
than Atkinson,  Thos.  Black  and  Jonathan  Smith  were  the  only 
parties  to  the  said  covenant,  other  than  the  complainants,  then 
living  that  remained  and  were  solvent  and  able  as  aforesaid,  and 
that  the  estate  of  the  said  James  Nowbold,  deceased,  was  the 
only  one  of  the  estates  of  the  parties  thereto  who  were  dead  that 
remained  and  was  solvent  and  able  as  aforesaid  ;  and  that  they, 
therefore,  on  the  said  2d  qf  June,  became  and  were  each  liable 
to  pay  to  the  complainants  such  a  sum  of  money  as  would  divide 
the  said  loss  and  deficiency  equally  between  the  last  mentioned 
persons  and  estate  and  the  complainants. 

That  the  whole  of  said  loss  and  deficiency  remains  imsatisfied ; 
and,  after  deducting  therefrom  the  sum  of  $14,877  95,  the  part 
or  proportion  thereof  to  be  borne  and  sustained  by  the  complain- 
ants, there  remains  $39,674  94  which,  with  the  interest  thereon 
from  said  2d  June,  is  now  due  and  payable  to  the  complainants 
from  and  by  the  said  James  Shreeve,  Restore  S.  Lamb,  John 
Chambers,  Richard  Jones,  Nathan  Atkinson,  Thos.  Black  and 
the  estate  of  the  said  James  Newbold  and  the  said  administrators 
thereof,  and  the  estate  of  the  said  Jon.  Smith  and  the  said  ex- 
ecutors thereof  ;  that  is  to  say,  an  equal  proportion  from  each. 

I'hat  whether  the  said  last  mentioned  persons  and  estates  were, 
on  the  said  2d  of  June,  solvent  and  able,  as  aforesaid,  are  facts 
exclusively  within  the  knowledge  of  said  persons  and  of  the  said 
representatives  of  said  estates ;  of  which  proof  cannot  be  made 
by  the  complainants  ;  and  jthat  they  are  advised  that  they  can 
not  safely  proceed  in  any  adtion,  either  at  law  or  in  equity,  to 
recover  &c.  without  a  discovery  from  the  said  last  mentioDed 
persons  and  representatives,  respectively,  whether,  on  the  said 
2d  of  June,  they  were  able  to  pay  their  respective  proportions  of 
said  loss  and  deficiency,  and  such  sums  as  would  divide  the  said 
loss  and  deficiency  equally  between  said  last  mentioned  persons 
and  estates  and  the  complainants. 

That  they  have  frequently  and  in  a  frieddly  manner  Bf^ 
plied  &c. 
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The  bill  prays  that  the  defendants,  and  each  of  them  may  set 
forth  and  discoyer  whether,  on  the  said  2d  of  June,  the  said  Jas. 
Shreeve,  Restore  S.  Lamb,  John  Chambers,  Richard  Jones,  Na- 
than Atkinson,  Thos.  Black  and  Jon.  Smith  were  solvent  and 
able  to  pay  their  respective  {>roportioDS  of  said  deficiency,  or 
how  much  of  their  said  proportions  they  were  able  to  pay ;  and 
the  same  as  to  the  estate  of  Newbold ;  and  that  each  of  the  said 
defendants  may  be  decreed  to  bear  and  sustain  the  said  loss  and 
deficiency  equally  with  the  complainants ;  and  that  an  account 
may  be  taken  of  what  is  due  and  owing  to  the  complainants  upon 
the  said  covenant ;  and  that  the  defendants  may  be  decreed  to 
pay  &c. ;  or,  if  it  shall  appear  by  the  said  discovery,  or  other- 
wise, that  on  the  said  2d  of  June  any  or  either  of  said  defend- 
ants James  Shreeve  &c.,  or  Jon.  Smith,  since  deceased,  or  the 
estate  of  said  Jas.  Newbold,  who  was  then  dead,  were  unable  to 
pay  his  or  its  equal  proportion  of  said  deficiency,  that  then  such 
of  said  defendants  and  estates  as  then  were  solvent  and  able  may 
be  decreed  to  pay  te  the  complainants  the  amount  due  them  as 
aforesaid,  each  paying  an  equal  proportion  ;  and  for  further  re- 
lief. 

James  Smith,  Restore  S.  Lamb,  John  Chambers,  Richard 
Jones,  Nathan  Atkinson,  Thos.  Black,  James  Shreeve  and  Bar- 
clay White^  Executors  &c.  of  Jon.  Smith,  dec'd,  and  Caleb 
Newbold,  Jr.^  and  Richard  C.  Shreeve,  Administrators  &c.  of 
Jas.  Newbold,  dec'd,  are  the  persons  made  defendants. 

To  this  bill  a  demurrer  was  filed  by  all  the  defendants ;  and 
for  causes  of  demurrer  they  say, 

Ist,  That  the  other  parties  to  the  said  covenant,  naming  them, 
ought  to  have  been  made  defendants. 

2d,  That  Jas.  Smith,  one  of  the  Executors  of  Jon.  Smith, 
ought  to  have  been  made  a  defendant. 

3d,  That  the  bill  does  not  state  who  nor  how  many  of  the 
stockholders  or  directors  of  the  Company  were  present  at  the 
alleged  meetings  of  said  stockholders  on  the  9th  and  23d  of 
Jan'y,  1835,  when  it  was  resolved  to  negotiate  said  loan ;  nor 
what  authority  those  who  were  present  had  to  resolve  to  negotiate 
said  loan. 

4th,  That  the  bill  does  not  state  that  the  directors  and  stock- 
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holders,  or  either  of  them,  had  notice  of  said  meeting  on  the  23d 

JanV,  1885. 

5th,  That  the  said  covenant  set  out  in  the  bill  is  only  in  aid 
of  the  mortgage,  and  the  mortgaged  premises,  which  were  the 
primary  fund  for  the  payment  of  the  loan ;  and  that  it  does  not 
appear  that  the  mortgaged  property  has  first  been  l^ally  and 
rightfully  applied  to  the  payment  of  said  loan. 

6th,  That  the  said  Company,  in  and  by  the  mortgage  afore- 
said, (to  which  the  said  covenant  was  collateral,)  covenanted  that 
the  proceeds  and  profits  arising  from  said  railroad  should  be  ap- 
plied, at  the  end  of  each  half  year  from  the  date  of  the  mortgage, 
to  the  payment  of  the  interest  on  said  loan,  as  appears  by  the 
bill,  and  it  is  not  shewn  or  stated  by  the  bill  that  such  appropria- 
tions were  made. 

7th,  That  on  the  matters  stated  in  the  bill  the  complainants 
had  a  full  and  effectual  remedy  at  law. 

8th,  That  the  complainants  have  not  in  their  bill  shewn  any 
sufficient  matter  of  equity  to  entitle  them  toiihe  relief  sought  by 
the  bill  against  these  defendants. 

W.  L.  Dayton  and  P.  D.  Vrowm^  in  support  of  the  demurrer. 
They  cited  16  Ves.  826 ;  6  Mad.  118 ;  2  Dick.  788 ;  3  Mk. 
406  ;  2  Railway  Cases  756 ;  ^ng.  ^  Ames  on  Corp.  840  ;  18 
Serg.  tf  Rawle  210. 

R.  D.  Spencer  and  W.  Halsted,  contra.  They  cited  1  Greenes 
Ch.  288 ;  1  Stwry's  Eq.  sec.  88,  478,  488,  496,  7 ;  14  Va. 
164 ;  Piatt  on  Gov.  117  ;  2' Bos.  fy  Put.  268,  272  ;  Story^s  Eq. 
sec.  469,  477,  492,  8,  lb.  sec.  71, 67,  note  4,  69,  note  1  ;  1  Jac. 
tr  Walk.  234  ;  2  Chan.  Ca.  200 ;  Story^s  Eq.  sec.  780,  850 ; 
Q  John.  Ch.  898,  401,  405, 408 ;  Story's  Eq.  PI.  sec.  237, 462, 
note  3 ;  Edw.  on  Parties^  page  3,  sec.  1 ;  Jeremy's  Mitfori^ 
280, 1 ;  8  Cranch  220 ;  Welford  on  Eq.  PL  69 ;  10  Simons 
79  ;  2  Dick.  738  ;  3  Mk.  406,  841  ;  16  Ves.  326 ;  1  Paige 
884 ;  Story's  Eq.  PI.  sec.  447,  8 ;  Stephens  on  PI.  344,  5 ;  4 
Day's  Rep.  823 ;  2  Halst.  Rep.  98  ;  1  Gatl.  94 ;  2  H.  «.  125 ; 
4  Iredell's  Ch.  107  ;  Rev.  Stat.  186,  sec.  20 ;  11  Conn.  Rep. 
112;  4  Harr.  ^  McHen.  21 ;   1  jJ.  K.  Marsh.  469,  1  Cox^s 
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Cos.  821 ;  1  Rand.  Rep.  882,  828 ;  1  Eq.  Co.  Jib.  113,  PL  1, 
6;  2  HiU's  Ch.  210;  10  Gitf  «-  John.  65, 103  ;  2  Vem.  103 ; 
4  /oAn.  CA.  884,  7. 

The  Chancellor.  The  question  proper  to  be  first  cocsidered 
is,  what  is  the  true  construction  of  the  covenant  as  to  whether 
any  of  the  covenanters  who  may  be  unable  to  pay  the  whole  of 
his  proportion  of  the  loss  or  deficiency  is  to  be  absolved  altogether 
from  paying  anything,  or  is  liable  to  pay  so  much  of  his  propor- 
tion as  he  may  be  able  to  pay. 

The  instrument  recites,  that  the  subscribers  to  it  have  agreed 
with  the  complainants  that,  if  the  property  mortgaged  shall  prove 
insuflicient  to  pay  the  sum  loaned,  so  that  a  loss  or  deficiency 
shall  happen,  each  of  them  and  each  of  the  complainants  shall 
bear  an  equal  portion  of  such  loss  or  deficiency ;  and  that  in 
case  any  of  them  shall,  before  or  at  the  time  when  such  loss  or 
deficiency  shall  be  ascertained,  become  or  be  unable  to  pay  his 
proportion  of  such  loss  or  deficiency,  then,  such  of  them  as  remain 
solvent  and  able  shall  bear  such  loss  equally  with  each  of  the 
complainants.  And  the  parties  to  the  instrument  then  covenant 
that,  if  a  loss  or  deficiency  shall  happen,  they  will  pay  to  the 
complainants  such  sum  as  will  divide  said  loss  or  deficiency, 
equally,  between  such  of  them  as  remain  solvent  at  the  time  such 
loss  or  deficiency  is  ascertained  and  each  of  the  complainants. 
It  is  shortly  this  :  tbey  recite  that  they  have  agreed  that  each 
of  them  shall  pay  an  equal  portion  of  the  loss  or  deficiency  with 
each  of  the  complainants  ;  and  that  if  any  of  them  shall,  at  the 
time  when  such  loss  or  deficiency  shall  be  ascertained,  be  unable 
to  pay  his  proportion  of  such  loss  or  deficiency,  then  such  of 
them  as  remain  solvent  and  able  shall  bear  such  loss  equally  with 
each  of  the  complainants ;  and  then  covenant  that  if  a  loss  or 
deficiency  happen  they  will  pay  to  the  complainants  such  sum  as 
will  divide  said  loss  or  deficiency,  equally,  between  such  of  them 
as  remain  solvent  and  each  of  the  complainants. 

I  cannot  think  that  it  was  the  intention  of  this  instrument  that 
if,  when  the  loss  or  deficiency  should  be  ascertained,  one  of  the 
parties  should  be  able  to  pay  nine- tenths  of  his  proportion  of  the 
loss,  he  should  pay  nothing  at  all  if  he  was  unable  to  pay  also 


454  BLACK  f>.   BHREEVE.  [bBGL 

the  remaining  tenth.  Nor  do  I  think  that  the  langaagQ  of  the 
instrument  requires  such  a  constmction.  It  seems  to  me  that 
the  true  construction  of  the  instrument,  as  a  whole,  is,  that  the 
loss  which  shall  arise,  either  from  the  deficiency  of  the  mortgaged 
preniises  or  from  inability  in  any  of  the  parties  who  subscribe  the 
instrument  to  pay  their  full  proportion  of  such  deficiency,  shall 
be  borne  equally  by  such  of  the  subscribers  as  shall  be  able  to 
bear  an  equal  proportion  of  such  whole  loss  with  each  of  the 
complainants. 

The  other  construction  contended  for  would,  it  appears  to  me, 
be  so  unreasonable,  and  so  difficult,  I  may  say  almost  impossible 
to  be  carried  out,  that  it  is  difficult  to  imagine  that  it  could  haTe 
been  the  sense  of  the  parties.  Why  should  not  a  party  able  to 
pay  a  half,  or  other  proportion  of  his  share  of  the  loss,  pay  it. 
And  how  would  it  be  possible  to  ascertain  that  a  party  able  to 
pay  nine-tenths  of  his  proportion  of  the  deficiency  was  not  able 
to  pay  the  other  tenth.  Could  it  possibly  be  done  in  any  other 
way  than  by  suing  him  for  his  proportion  of  the  deficiency,  and 
selling  his  property  on  judgment  and  execution.  And  can  it  be 
that,  if  on  such  a  sale  his  property,  by  reason  of  a  slender  atten- 
dance of  bidders,  should  bring  a  tenth  less  than  the  amount  of 
the  judgment,  the  product  of  the  sale  would  belong  to  the  defen- 
dant in  the  judgment  ?  A  jury  might,  from  the  testimony  before 
them,  believe  that  one  of  these  parties  had  property  sufficient  to 
pay  the  whole  of  his  proportion  and  give  a  verdict  accordingly, 
and  yet,  on  a  sale  on  the  judgment  and  execution,  the  proceeds 
of  the  sale  of  that  property  might  fall  short ;  in  which  case,  the 
sale  would  shew  that  the  verdict  and  judgment  were  wrong,  and 
that  the  sale  should  never  have  been  made. 

Again,  it  is  contended  that  the  construction  of  the  instrument 
is,  that  if  any  of  the  subscribers  to  it  should  not  be  able  to  pay 
his  whole  portion  at  the  time  the  deficiency  should  be  ascertained 
he  should  pay  nothing.  Now,  how  on  the  trial  of  a  suit  against 
one  for  his  share  of  the  deficiency,  had,  it  may  be,  several  years 
after  the  deficiency  had  been  ascertained,  would  it  be  possible  to 
show  whether  the  defendant  was  able  or  not  at  the  time  the  defi- 
ciency was  ascertained  1  But,  suppose  he  was  able  then,  and 
was  found  so  to  be,  and  judgment  was  obtained  against  him  and  ex« 
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ecntion  issued,  and  on  the  sale  of  his  property  the  proceeds  fell 
short  of  paying  his  proportion.  What  then  ?  The  verdict  and 
judgment  may  be  right  and  must  be  taken  to  be  so,  for  he  may 
have  been  able  at  the' time  the  deficiency  was  ascertained,  and 
that  was  the  point  of  inquiry  on  the  trial.  Must  not  thp  sum 
nused  by  the  sale,  though  less  than  his  proportion  of  the  defici- 
ency, be  paid  in  such  case,  on  account  of  his  share  of  the  defici- 
ency ? 

Here  then  would  be  a  case  in  which,  though  a  part  only  of  one's 
proportion  of  the  deficiency  should  be  raised,  it  would  be  required 
to  be  paid,  though  he  could  not  pay  the  whole. 

Again,  suppose  one  at  the  time  of  the  trial,  should  be  abund- 
antly able  to  pay  his  full  proportion  of  the  deficiency,  and  should 
set  up  that,  though  able  at  the  time  of  the  trial,  he  was  not  able 
at  the  time  when  the  deficiency  was  ascertained^  how  would  it  be 
possible  to  settle  such  a  question  as  that ;  and  does  the  instru- 
ment really  mean  that  such  a  defense  might  be  setup. 

I  think  the  construction  contended  for  on  the  part  of  the  com- 
plainants cannot  be  the  true  one ;  but  that  the  construction  I  have 
above  suggested  is  the  true  construction.  If  I  am  right  in  this,  it 
follows,  that  all  the  subscribers  to  the  instrument  should  have  been 
made  parties  defendants. 

Is  there  any  reason  founded  on  the  frame  of  the  bill 
why  the  demurrer  for  want  of  parties  should  not  be  allowed  7 
There  is  no  allegation  in  the  bill  that  such  of  the  said  subscri- 
bers as  are  not  made  defendants  were,  at  the  time  when  the  defici- 
ency was  ascertained,  or  are  now  insolvent.  The  allegation  is, 
lliat  Thomas  Haynes  and  other  of  the  said  subscribers,  (naming 
them,)  on  the  2d  of  June,  1845,  the  time  stated  in  the  bill  as  the 
time  when  the  deficiency  was  ascertained,  had  become  and  were 
unable  to  pay  their  respective  proportions  of  such  deficiency. 
They  may,  notwithstanding  such  allegation,each  of  them  have  been 
able^to  pay  more  or  less  of  their  respective  proportions  of  the  de- 
ficiency. 

We  have,  then,  an  instrument  set  out  at  length  in  the  bill, 
which  (as  is  now  thought,)  requires  every  subscriber  able  to  pay 
any  part  of  his  proportion  of  the  deficiency  to  be  made  a  party* 
The  complainants  in  the  bill  put  a  construction  on  the  instru- 
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ment  which  they  suppose  relieves  them  from  the  necessity  of  ma- 
king any  subscriber  a  party  unless  he  was  able  to  pay  all  his  pro- 
portion ;  and  the  bill  is  demurred  to  for  want  of  parties.  Does 
the  demurrer  ad&it  the  correctness  of  the  complainants'  construc- 
tion of  the  instrument '?  I  apprehend  not.  If  upon  the  true  con- 
struction of  an  instrument  set  out  in  the  bill,  subscribers  to  it 
who  are  not  made  defendants  should  have  been  made  defendants, 
the  defect  of  parties  may  be  taken  advantage  of  by  demurrer, 
though  the  complainant  in  his  bill  has  put  a  construction  on  the 
instrument  which  would  make  it  unnecessary  to  make  such  sub- 
scribers defendants.  The  construction  I  have  given  to  the  instra- 
ment  as  to  the  liability  of  the  subscribers  to  it,that  is,that  each  was 
liable  for  such  part  of  his  proportion  of  the  deficiency  as  he  was 
able  to  pay,  notwithstanding  his  inability  to  pay  the  whole  of  his 
proportion,  disposes,  I  think  of  two  other  of  the  causes  of  demur- 
rer assigned,  namely,  that  the  complainants  have  a  full  and  effec- 
tual remedy  at  law ;  and  that  they  have  shown  by  their  bill  no 
sufficient  matter  of  equity  to  entitle  them  to  relief  in  this  court. 

As  to  these  causes  of  demurrer,  I  think  a  little  reflection  will 
shew  that  the  demurrer  cannot  be  sustained  for  either  of  them, 
if  the  plaintiffs  are  put  to  proceed  at  law,  they  must  adopt  one  of 
two  courses  ;  either  sue  each  of  the  covenanters  for  his  share  of 
the  deficiency,  and  proceed  to  judgment  and  execution,  and  in 
that  way  ascertain  whether  each  is  able  to  pay  his  proportion  of 
the  deficiency  ;  in  which  case,  if  it  turn  out  that  one  is  unable  to 
pay,  a  new  set  of  suits  against  such  as  are  able  would  be  neces- 
ary,  in  order  to  recover  from  each  one  who  is  able,  his  aliquot 
part  of  the  loss  arising  from  the  inability  of  any ;  and  this  might 
go  an  ad  infinitum^  so  to  speak ;  for  if,  in  the  second  set  of  suits, 
one  of  the  defendants  should  be  unable  to  pay  his  proportion  of 
such  last  mentioned  loss,  a  third  set  of  suits  would  be  necessary 
against  such  as  remained  able,  for  their  aliquot  part  of  the  loss 
arising  from  this  last  mentioned  failure ;  and  so  on ;  or  else  the 
complainants  must  take  the  course  of  suing  such  only  of  the  cov- 
enanters as  they  may  think  they  can  show  are  the  only  ones  able 
to  pay  any  thing,  and  rely  on  proving  to  the  satisfaction  of  each 
jury  the  total  inability  of  all  who  are  not  sued  to  pay  any  thing 
at  all,  according  to  my  construction  of  the  covenant,  or  their  ina- 
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bilitj  to  pay  the  whole  of  their  respective  proportions  of  the  de- 
ficiency, though  able  to  pay  a  part  of  it,  on  the  complainant's  con- 
Btraction  of  the  covenant ;  a  more  difficult  matter  still ;  and  if  one 
of  the  juries  should  not  be  satisfied  of  the  total  inability  of  any 
one  not  sued,  or  of  his  inability  to  pay  all  his  portion  though  able 
to  pay  a  part  of  it,  according  as  the  construction  of  the  contract 
may  be,  and  should  therefore,  by  their  verdict,  fix  a  different  ratio 
of  contribution,  the  recoveries  in  all  the  other  cases  would  be 
wrong  in  amount. 

It  seems  to  me  that  the  complexity  of  this  covenant,  and  the 
multiplicity  oft  suits,  and  the  successive  sets  of  suits  it  might 
give  rise  to  at  law,  are  grounds  on  which  this  court  may 
properly  entertain  a  bill  for  the  adjustment  of  the  contri« 
bution  called  for  by  the  covenant  in  one  suit. 

Another  cause  of  demurrer  assigned  is,  that  Joseph  Smith,  one 
of  the  executors  of  Jonathan  Smith,  deceased,  ought  to  have  been 
made  a  party  defendant. 

Joseph  Smith  is  one  of  the  complainants,  one  of  the  three  per-* 
sons  who  made  the  loan  to  the  Co.,  and  who  are  seeking  by  this  their 
bill,  from  the  covenanters,  the  proportions  of  the  respective  cove- 
nanters of  the  sum  borrowed.  Jonathan  Smith,  since  dec'd,  was 
one  of  the  covenanters,  and  bound  to  contribute  his  proportion  of 
the  deficiency.  Jonathan  Smith  died  after  the  2d  of  June,  1846, 
the  day  on  which  the  bill  states  the  amount  of  the  deficiency  to 
have  been  ascertained,  leaving  a  will  of  which  he  appointed  James 
Shreeve,  Barclay  White  and  the  said  .Joseph  Smith,  executors. 
Joseph  Smith,  in  his  individual  capacity,  is  a  complainant  in  the 
bill,  and  James  Shreeve  and  Barclay  White,  the  other  two  exec- 
utors of  the  will  of  Jonathan  Smith,  are  made  defendants  as  such 
'executors.  The  objection  is,  that  Joseph  Smith  is  not  made  a 
defendant  as  one  of  the  executors  of  the  will  of  Jonathan  Smith. 

It  is  clear  that  a  man  cannot  in  his  individual  capacity  sue  him- 
self in  his  capacity  as  executor.  Can  he  in  his  individual  capac- 
ity sue  himself  and  two  others  as  executors  of  a  will ;  or  can  he, 
because  he  is  joined  in  his  individual  capacity  with  two  other 
complainants,  suing  in  their  individual  capacity,  make  himself  as 
executor,  either  alone  or  with  other  executors  of  the  same  will,  a 
defendant  in  the  suit  in  which  he  in  his  individual  capacity  is  a 
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co-complainant.  I  Aink  not.  He  cannot  at  the  same  thne  and 
in  the  same  suit  act  both  against  and  for  the  estate.  In  this  biU 
he  is  seeking  a  decree  against  the  estate ;  and  the  two  other  ex- 
eontors  of  the  estate  are  made  defendants.  This  is  all  that  is  re- 
quired and  all  that  can  be  proper. 

Another  cause  of  demurrer  assigned  is,  that  the  Co.,  in  and  bj 
the  mortgage  given  by  the  Co.,  to  secure  the  payment  of  the 
money  loaned  by  the  complainants,  (the  covenant  being  to  secure 
to  the  complainants  such  portion  of  the  loan  as  the  mortgaged 
premises  might  be  insufficient  to  pay,)  covenanted  that  the  pro- 
ceeds and  profits  arising  from  the  railroad  should  be  applied,  at 
the  end  of  each  half  year  from  the  date  of  the  mortgage,  to  the  pay- 
ment of  the  interest,  and  that  it  is  not  shown  or  stated  by  the  bill 
that  such  appropriation  was  made. 

To  this  it  may  be  answered,  first :  if  there  were  any  proceeds 
and  profits  to  be  applied  to  the  payment  of  the  interest,  it  was  as 
much  the  business  of  the  covenanters  as  of  the  complainants  to  see- 
that  the  company  so  applied  them  ;  the  covenanters  and  the  com- 
plainants being  all  members  of  the  same  company  or  corporation. 
But  again,  it  does  not  appear  by  the  bill  that  there  were  any  pro- 
ceeds and  profits  which  were  not  appropriated.  A  demurrer  can 
only  be  founded  on  a  fact  or  omission  appearing  in  the  bill.  It 
cannot  set  up  a  fact  or  omission  not  appearing  in  the  bill  and 
thereupon  demur. 

Another  cause  of  demurrer  assigned  is,  that  the  covenant  set 
out  in  the  bill  as  made  by.  these  defendants  is  only  in  aid  of  the 
moi  tgage  and  the  mortgaged  premises ;  that  said  mortgaged  prop- 
erty is  the  primary  fund  for  the  payment  of  the  said  loan  ;  and 
that  it  does  not  appear  that  said  mortgaged  property  has  first 
been  legally  and  rightfully  applied  to  the  payment  of  said  loan. 

The  meaning  of  this  I  suppose  to  be,  that  all  the  property 
mortgaged  to  secure  the  loan  has  not  been  sold  or  otherwise  ap- 
plied for  that  purpose,  (I  do  not  suppose  that  the  words  "  legally 
and  rightfully"  can  extend  the  idea  beyond  this,)  and  that,  inas- 
much as  the  covenant  provides  only  for  the  payment  of  the  defi- 
ciency after  the  mortgaged  property,  i.  e.,  all  the  mortgaged  prop* 
erty  has  been  applied,  the  deficiency  contemplated  and  to  be  pro- 
'rided  for  cannot  be  know^  until  all  the  mortgaged  property  is  ap« 
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plied.  And  I  think  this  the  correct  iJea  resulting  from  the  na- 
ture of  the  covenant.  Certainly  the  complainants  coald  not,  af- 
ter selling  and  applying  half  the.  property  mortgaged  towards 
paying  the  loan,  stop  there  and  call  on  the  covenanters  for  the  dif- 
ference between  the  proceeds  of  half  the  mortgaged  property  and 
llie  amount  of  the  loan,  as  the  deficiency  contemplated.  If  the 
bill  shewed  that  state  of  things,  it  would  be  demurrable. 

The  question  then  is,  have  the  mortgagees  by  their  proceed- 
ings on  the  mortgage  applied  all  the  mortgaged  property  towards 
the  payment  of  the  money  loaned  1 

What  was  mortgaged  ?  The  language  of  the  mortgage  is,  all 
ihe  lands  contained  within  the  bounds  of  said  rail  road  as  at  the 
date  of  the  mortgage  actually  located,  graded,  excavated  and  em- 
banked from  the  Delaware  river  to  the  head  of  New  Lisbon  pond, 
and  all  the  materials  of  which  said  road  was  constructed,  and  the 
appendages  thereof,  and  all  dividends,  proceeds  and  profits  which 
might  thereafter  be  declared,  grow  due  or  become  payable  from 
the  use  of  the  said  road.  It  is  a  mortgage  of  the  road  and  the 
materials  of  which  it  was  constructed  and  all  dividends,  proceeds 
and  profits  to  be  declared,  grow  due  or  become  payable  frqm  the 
use  of  the  road. 

Can  it  be  supposed  that  this  language  extends  the  mortgage  to 
dividends,  proceeds  and  profits  which  might  be  declared,  grow 
due  or  become  payable  from  the  use  of  the  road,  after  the  road 
and  the  materials  of  which  it  was  constructed  should  be  sold 
under  the  mortgoge? 

It  is  said  that  the  sale  under  the  mortgage  passed  nothing  to 
&e  purchaser  except  such  lands,  if  any,  as  were  outside  of  the 
road ;  that  the  charter  provides  that  the  road  shall  be  a  public  high- 
way ;  that  the  purchaser  under  the  mortgage  did  not  take  the 
firanchises ;  that  the  Co.  could  not  mortgage  the  franchises ;  that 
the  purchaser  could  not  remove  the  rails ;  that  the  mortgage  and 
the  foreclosure  of  it  could  not  affect  the  public;  that  the  Co.  had 
the  right  or  franchise  of  charging  tolls,  and  the  public  had  the  ri^t 
to  travel ;  that  the  purchaser  could  take  neither  the  franchise, 
nor  the  road,  nor  the  materials  of  which  it  was  constructed ;  that 
the  decree  on  this  mortgage  should  have  been  for  the  sequestra- 
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tion  of  the  tolls ;  that  this  is  the  only  kind  of  decree  that  ooidd 
be  taken  on  this  mortgage. 

On  the  other  side  it  is  admitted,  that  the  franchises  were  not 
mortgaged  or  intended  to  be,  and  that  they  could  not  be ;  and  it 
is  said,  that  if  the  franchises  were  not  mortgaged,  then  they  could 
not  be  sold  under  this  mortgage  ;  and  if  the  complainants  have 
sold  all  that  was  intended  to  be  mortgaged  the  covenant  takes 
hold ;  that  the  bill  states  distinctly  that  all  the  property  mort- 
gaged was  sold,  and  the  demurrer  admits  it ;  that  if  the  road  re- 
mains, and  the  franchises,  then  the  Company  still  have  them ; 
that  there  is  a  power  in  the  charter  to  convey  any  real  or  person- 
al estate ;  that  this  has  been  held  in  our  Court  of  Chancery  to 
include  a  power  to  mortgage ;  that  it  does  not  appear  by  the 
bill  that  there  are  any  tolls ;  that  sequestration  could  only  be  of 
the  surplus  after  repairs ;  and  that  it  would  destroy  the  Compa- 
ny to  sequestrate  the  tolls,  leaving  nothing  for  expenses  and  re- 
pairs. 

The  bond  was  payable  at  a  specified  time,  at  the  expiration  of 

five  years ;  and  the  Company  mortgaged  the  lands,  &c.,  and  div- 
idends, &c.,  to  secure  the  payment  of  the  bond ;  and  the  cove- 
nanters covenanted  to  pay  the  deficiency  after  the  application  of 
the  mortgaged  premises.  This  shows  that  the  parties  acted  on 
the  idea  that  the  Company  could  mortgage  something,  and  that 
the  property  the  Company  could  mortgage  was  such  that  it  could  be 
sold  at  the  expiration  of  the  mortgage,  and  the  amount  of  the  de- 
ficiency ascertained.  This  excludes  the  possibility  of  their  con- 
templating a  sequestration  of  tolls ;  for  if  under  this  mortgage 
tolls  were  to  be  sequestered,  the  amount  of  the  deficiency  to  be 
paid  by  the  complainants  could  never  be  ascertained.  If  it  be  nec- 
essary under  this  mortgage  to  go  into  a  sequestration  of  tolls,  then, 
inasmuch  as  tolls  will  be  receivable  as  long  as  the  Company  and 
road  exist,  the  primary  fund  could  never  be  exhausted. 

I  am  satisfied  that  the  parties  contemplated  a  sale  under  the 
mortgage  of  whatever  could  be  sold  under  it,  and  that  such  sale 
and  the  proceeds  of  it  should  fix  the  deficiency  to  be  made  up  by 
the  covenanters. 

Any  mistake  that  may  have  been  made  at  the  sale  as  to  what 
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the  purchaser  would  get  on  a  sale  under  this  mortgage,  if  any 
such  mistake  was  made,  cannot  enter  into  our  present  inquiry. 

I  think  that  the  only  cause  of  demurrer  that  is  sustainable  is 
that  for  want  of  parties. 


CASES   IN   CHANCERY. 


MABOH  TBRM,  1841. 


Sarah  Vaxt  Giesok  v.  George  W.  Howard  and  wife,  and 

others. 


A.  deTiBed  real  estftto  to  his  widow  for  life,  and  ordered  it  to  be  sold  after  ber  death, 
cud  the  proceeds  to  be  equallj  dirided  among  the  children  of  his  brotheri  and  ste- 
tera  A  had  three  brothers  and  one  sister.  Two  of  his  nephews  and  one  of  hii 
nieces  had  died  before  the  making  of  the  will,  leaiing  issne. 

Wd,  that  such  issue  were  not  entitled  to  anj  share. 

One  of  the  nieces  died  after  the  testator's  death,  and  in  the  lifetime  of  the  widow, 

leaTlng  a  will  bj  which  she  derised  her  interest. 
EUd,  that  she  had  a  devisable  interest. 

Hillyerj  for  complainant. 

Robert  Van  Arsdak^  for  the  defendants. 

The  Chancellor.  Oarret  Doremus,  of  Caldwell,  in  the 
county  of  Essex,  died  April  18, 1818,  leaving  a  will  by  whidi, 
after  making  several  devises  and  bequests,  he  devises  as  follows : 
^^  I  give  and  bequeath  to  mj  loving  wife  the  use  of  all  the  re> 
mainder  and  residue  of  my  real  estate  during  her  natural  life,  to 
make  use  of  as  she  shall  think  best  and  proper  for  her  support ; 
and  after  her  death  I  do  order  that  all  mj  real  estate  be  sold, 
and  the  money  arising  from  the  sale  thereof  I  give,  and  my  will 
is  that  it  be  equally  divided  between  my  brothers'  and  sister's 
children  and  Rynier  Van  Oieson,  in  equal  portions,  share  and 
share  alike." 

The  testator  had  one  sister  and  three  brothers.    Two  of  hia 
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nephews  ftnd  one  of  his  nieoes  had  died  before  the  making  of  the 
will,  leaving  issue. 

Rachel,  one  of  his  nieces,  and  wife  of  Ghkrret  Egberts,  died 
in  1826,  after  the  testator's  death,  leaving  two  children,  vii : 
Sarah,  wife  of  Abraham  Earl,  and  Ann,  wife  of  Oeorge  Howard ; 
and  leaving  a  will,  providing,  among  other  things,  as  follows :  ^^  I 
give  and  bequeath  to  my  daughter  Sally  Earl  all  my  rights  and 
interests  in  a  legacy  devised  to  me  by  Garret  Doremns,  de- 
ceased.^' 

The  widow  of  the  testator.  Garret  Doremns,  died  in  1843 ;  and 
the  executors  named  in  his  said  will  died  without  making  sale  of 
any  part'of  the  said  residue  of  the  testator's  real  estate. 

The  bill  was  filed  by  Sarah  Van  Gieson,  daughter  of  the  tes- 
tator's sister,  for  the  appointment  of  trustees  or  commissioners 
to  make  sale  of  the  lands  and  divide  the  proceeds  of  the  sale 
among  such  persons  as  should  bo  adjudged  by  the  court  to  be  en- 
titled thereto. 

By  consent  of  the  solicitors  of  the  parties,  commissioners  were 
appointed  to  sell  the  lands,  who  sold  the  same  accordingly,  and 
have  the  proceeds  in  their  hands  ready  for  distribution  under  the 
order  of  the  court. 

The  questions  which  have  been  submitted  are — Ist,  whether 
the  issue  of  such  of  the  testator's  nephews  and  nieces  as  died 
before  the  making  of  the  will  are  entitled  to  any  share  of  the  pro- 
ceeds of  the  sale.  I  think  they  are  not.  Our  statute.  Rev. 
Stat.  869,  sec.  22,  provides,  that  when  any  estate  shall  be  de- 
vised or  bequeathed  to  any  person  being  a  child  or  other  descend- 
ant of  the  testator,  and  such  devisee  or  legatee  shall  die  during 
the  life  of  the  testator,  leaving  a  child  or  children,  or  a  descend- 
ant or  descendants  of  a  child  or  children,  who  shall  survive  the 
testator,  such  devise  or  legacy  shall  not  lapse,  but  the  estate  so 
devised  or  bequeathed  shall  vest  in  such  child  or  children,  de- 
scendant or  descendants  of  such  devisee  or  legatee.  This  stat- 
ute does  not  apply  to  this  case.  Nephews  and  nieces  of  a  tes- 
tator are  not  his  descendants.  Again,  this  statute  was  not 
passed  until  December,  1824 

2d.  The  other  question  submitted  is,  whether  the  testator's 
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Biece,  Rachel  Egbert,  who  sumved  lihe  testator,  and  died  in  the 
lifetime  of  the  said  widow,  had  an  estate  or  interest  in  the  said 
lands  or  the  proceeds  of  the  sale  thereof,  which  she  could  dispose 
of  by  will.     I  think  she  had. 
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Ellen  Hamilton  v.  Angus  Ross. 

A.  left  his  residence  in  New  Jersey,  and  went  to  the  citj  of  New  York  on  the  4tb 
June,  1846.  On  the  10th  of  June,  1846,  a  creditor  of  A.  sned  out  an  attachment,  bj 
Tirtue  of  which  his  property,  real  and  personal,  was  attached.  In  January,  1848, 
the  anditors  under  the  attachment  sold  the  house  where  A.'b  family  resided  ;  * 
and  it  was  bought  by  B. ;  and  in  Februaxy  following,  B.  brought  ejectment.  A.'s 
wife^  or  widow,  if  he  was  dead,  filed  a  bill,  stating  grounds  on  which  she  believed 
be  had  met  a  Tiolent  death  in  New  York ;  and  claiming  dower,  and  that  B.  could 
not  dispossess  her  until  he  had  assigned  her  dower ;  and  obtained  an  injunction 
against  the  gectmenl 

The  answer  stated  facta  upon  which  the  defendant  submitted  that  A.  had  absconded 
from  his  creditors,  and  that  there  was  no  sufficient  ground  on  which  to  find  that  he 
was  dead,  seren  years  from  his  departure  not  hsTing  expired.  The  injunction  was 
dissblTed. 

The  bill,  filed  August  22, 1848,  states  that,  on  or  about  June 
4, 1846,  the  complainant's  husband,  Charles  Hamilton,  since  de- 
ceased, was,  as  she  belieyes,  seized  in  fee  of  a  certain  house  and 
lot  in  Perth  Amboy.  That  on  the  said  4th  of  June,  at  about 
5  A*  M.,  the  said  Charles  went  to  New  York,  carrying  with  him 
certain  fomiture  which  had  been  made  by  him,  he  being  a  cabi- 
net maker,  with  the  intent,  as  he  said,  to  sell  the  same  there  and 
to  return  from  there  on  that  or  the  next  day.  That  he  car- 
ried no  baggage  whatever,  leaving  all  his'clothes  at  home,  except 
what  he  wore,  being  the  suit  of  clothes  which  he  usually  wore 
when  going  about  his  ordinary  business ;  and  told  the  complain- 
ant he  was  coming  back  as  aforesaid ;  since  which  time  she  has 
never  seen  him,  nor  heard  from  him  by  letter  or  otherwise,  di- 
rectly or  indirectly,  nor  obtained  any  information  respecting  him^ 
except  as  hereinafter  mentioned. 

That  when  on  the  wharf,  about  starting  for  New  York,  one 
Greorge  F.  Trynor,  a  tailor  residing  in  Perth  Amboy,  asked  him^ 
as  he  was  going  to  New  York,  to  match  a  certain  piece  of  cloth 
which  he  then  held  in  his  hand  and  gave  to  him,  in  a  certain 
store  in  New  York ;  which  the  said  Hamilton  agreed  to  do.  That 
the  said  Hamilton  arrived  in  New  York  that  day,  and  was  seen 
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there  that  day  by  divers  persons,  who  reported  their  haying  seen 
him  to  the  complainant.  That  he  called  at  the  said  store  in  New 
York  to  which  he  had  promised  the  said  Trynor  to  go,  and  pro- 
duced said  piece  of  cloth,  and  endeayored  to  match  it.  That,  on 
the  same  day,  he  called  on  a  person  to  whom  he  owed  money  and 
paid  him,  and  conversed  a  short  time  with  his  foreman,  in  his 
store,  and  then  started  away,  saying  that  he  was  going  home  to 
Amboy  and  that  the  boat  started  at  a  certain  hour,  being  a  short 
time  therefrom,  and  went  away  in  the  direction  of  the  said  boat ; 
and  that,  from  that  time  to  this,  the  complainant  has  heard  noth- 
ing of  him  whatever,  although  she  has  made  diligent  search  and 
inquiry  for  him  everywhere,  and  in  every  manner  she  could  de- 
vise. 

That  said  Hamilton,  as  she  is  informed  and  believes,  had  in 
his  possession  when  he  went  to  New  York  as  aforesaid  about 
$300 ;  and  that  the  said  furniture  which  he  carried  away  was 
worth  about  $40.  That,  on  or  about  the  8th  of  said  June,  be- 
coming alarmed  by  the  long  stay  of  her  said  husband,  she  went 
to  New  York  and  caused  diligent  search  and  inquiry,  and  made 
all  in  her  own  poorer ;  but  without  success.  And  that  she  in- 
serted an  advertisement  in  the  newspaper  "  Sun,"  which  was 
continued  therein  for  three  days,  advertising  for  information  con- 
cerning him  ;  but  that  all  her  efforts  have  been  abortive ;  and 
that  she  at  this  time  knows  no  more  of  his  fate  than  she  did  at 
first. 

That  within  a  few  days  after  said  Hamilton's  disappearance* 
and  on  or  about  the  10th  of  said  June,  John  Manning,  survive^' 
of  Manning  &  Reckless,  of  Amboy,  made  affidavit,  before  a  Jus- 
tice of  the  Peace,  that  he  verily  believed  that  said  Hamilton  had 
absconded  from  his  creditors  &c.,  and  owed  him  a  sum  specified 
in  said  affidavit,  being  about  $90 ;  whereupon  an  attachment  was 
issued  against  said  Hamilton ;  and  on  the  next  day  the  Sheriff, 
by  virtue  thereof,  attached  all  the  property,  real  and  personal,  of 
said  Hamilton,  consisting  of  his  household  furniture  and  the 
homestead  lot  of  said  Hamilton,  with  the  back  lot  adjoining  and 
two  other  lots  of  land  of  considerable  value.  That  the  complun- 
ant  could  not  appear  for  her  husband ;  and  being  thrown  by  his 
disappearance  and,  as  she  believes,  death,  upon  her  own  re< 


1849]  HAMiLTOir  V.  BOSS.  467 

sources,  she  could  not  afford  to  employ  counsel ;  and  was  there- 
fore obliged  to  let  the  attachment  go  on,  and  regard  it  as  merely 
Toid.  That  the  said  attachment  did  go  on  ;  and  on  the  8th  of 
January,  1848,  the  auditors  appointed  therein  sold  the  real  es- 
tate of  said  Hamilton. 

That  the  whole  amount  of  debts  due  from  said  Hamilton,  so 
far  as  the  complainant  knows,  and  so  far  as  was  produced  against 
him,  with  interest  to  the  date  of  the  auditors'  report,  about  Feb. 
20, 1847,  was  only  between  $1500  and  $1600,  as  the  complain- 
ant is  informed.  That  the  property  of  said  Hamilton,  properly 
managed  and  fairly  valued,  was  more  than  sufScient  to  pay  his 
debts.  That  his  house  cost^  as  the  complainant  knows  from  the 
report  of  her  said  husband  and  vouchers,  about  $1,090,  and  was 
only  two  months  old,  or  thereabouts,  at  the  time  he  disappeared ; 
and  that  the  lot  on  which  it  stands  cost  him  $500,  about  June 
1845.  That  he  owned  another  lot  for  which  he  gave  $175,  and 
two  other  lots  for  which  he  gave  $125,  seven  or  eight  years  be- 
fore, and  which  were  then  worth  more ;  and  that  his  household 
furniture,  fairly  valued,  was  worth  at  least  $500.  That  said 
Hamilton,  at  the  time  he  disappeared,  was  in  good  credit,  stand- 
ing and  repute  for  integrity  and  industry,  perfectly  regular  in  his 
habits  and  exemplary  in  his  demeanor.  That  he  was  an  affec- 
tionate and  kind  husband,  and  the  father  of  four  children,  the 
eldest  then  ten  years  old,  and  the  youngest  two.  That  he  was 
not,  at  the  time  of  his  disappearance,  sued  by  any  one  or  threat- 
ened with  suit.  That  of  the  indebtedness  afterwards  proved 
against  him,  one  amount,  of  $300,  and  another  of  $550,  were 
secured  by  mortgages  on  his  homestead,  and  no  interest  thereon 
was  then  payable  ;  while  of  the  balance  of  his  indebtedness 
$250  was  secured  by  a  note  yet  having  about  three  months  to 
run ;  nor  was  there  any  danger  of  his  being  unable  to  pay  it. 

That  the  complainant  believes  and  charges  that  her  said  hus- 
band is  dead.  That  she  is  informed  he  was  apt  when  in  pos- 
session of  money  to  exhibit  it  boastingly  and  imprudently,  and 
that  she  believes  and  charges  that,  either  by  accident  or  design, 
sud  Hamilton,  when  in  New  York  at  the  time  aforesaid,  died  by 
violence  ;  and  that  his  death  and  body  were  concealed  by  those 
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Who,  finding  a  considerable  Bum  of  money  upon  him,  foand  it 
their  interest  to  do  so. 

That  on  the  said  8th  January,  1848,  tte  said  homestead  of 
said  Hamilton,  in  which  the  complainant  with  his  family  have 
dwelt  since  his  disappearance,  was  sold  by  the  said  auditors  to 
Argus  Ross,  (the  defendant,)  of  New  York,  for  $54,  eubject  to 
said  mortgages  for  $850 ;  and  a  deed  therefor  was  given  to  him ; 
and  that  the  said  Ross,  on  the  25th  of  February  then  following, 
caused  a  declaration  in  ejectment  to  be  served  on  the  complainant 
as  tenant  of  said  premises,  returnable  to  the  March  term  of  the 
Middlesex  Circuit.  That  the  complainant  caused  her  appearance  to 
be  entered  to  the  said  action,  and  entered  into  the  consent  rule ; 
and  the  said  cause  is  now  noticed  for  trial  on  the  2d  Tuesday  in 
Sept.  1848.  That  if  her  said  husband  is  dead,  as  she  verily  be- 
lieves  and  submits  she  has  good  reason  to  believe,  she  is  entitled  to 
dower  in  the  said  premises,  and  the  plaintiff  in  said  ejectment  is 
not  entitled  to  recover  possession  against  her  until  such  dower  is 
assigned  her ;  and  moreover  she  insists  that  the  said  attachment 
and  the  sale  under  it  are  void  if  the  said  Hamilton  was  not  in  life 
at  the  time  of  the  issuing  of  the  attachment  or  if  he  died  between 
the  service  of  the  writ  and  the  judgment  thereon  ;  and  fiirther 
that  an  attachment  cannot  lawfully  issue  when  service  of  a  sum- 
mons can  be  legally  effected  ;  which  could  have  been  done  at  the 
time  of  the  service  of  the  said  attachment^  the  complainant  and 
the  family  of  said  Hamilton  then  being  resident  in  his  said  house, 
where,  if  he  was  then  alive,  a  summons  might  have  been  served  ; 
and  therefore  also,  the  complainant  insists  that  the  said  attach- 
ment and  all  the  proceedings  thereon  are  void.  But  that  she  is 
advised  by  counsel  that  she  will  not  be  allowed  to  attack  the  va- 
lidity of  such  attachment  in  a  court  of  law,  wherefore  she  is  with- 
out remedy  at  law. 

The  bill  prays  that  the  complainant  may  be  decreed  to  be  enti- 
tled to  her  reasonable  dower  in  the  said  premises ;  and  that  the 
same  may  be  assigned  to  her  under  the  order  of  this  Court ;  and 
that  the  defendant  may  in  the  mean  time  be  enjoined  from  prose- 
cuting his  said  ejectment  until  he  shall  assign  to  her  her  said  rea- 
sonable dower. 

The  answer  admits  that  Hamilton  was  seized  of  the  homestead 
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and  lots  in  the  bill  mentioned,  and  that  on  or  about  June  4, 1846, 
Hamilton  went  to  New  York,  having  in  his  possession  about  (300 
in  cash  and  about  $40  worth  of  furniture,  there  to  be  sold ;  and 
was  seen  in  New  York  by  several  persons ;  and  since  that  day 
has  not  been  heard  of ;  and  says  the  defendant  does  not  know, 
nor  has  he  been  informed,  except  as  is  stated  and  conjectured  in 
t^e  bill,  of  the  other  circumstances  in  the  bill  alluded  to  in  con- 
nection  with  Hamilton's  leaving  Amboy  and  going  to  and  being 
in  New  York ;  but  denies  that  such  statements  if  true  are  suffi- 
cient to  warrant  the  belief  that  he  came  to  his  death  in  New  York 

by  violence. 

The  answer  admits  the  proceedings  in  the  attachment  stated 
in  the  bill,  and  the  sale  to  the  defendant  subject  to  the  mortga- 
ges ;  and  says  the  defendant  is  informed  that  the  mortgages  were 
executed  by  the  complainant  as  well  as  by  Hamilton. 

The  defendant  admits  that  he  has  brought  ejectment  and  that 
the  complainant  caused  her  appearance  to  be  entered  to  the  ac- 
tion and  entered  into  the  consent  rule ;  and  that  the  cause  was  no- 
ticed for  trial  as  is  stated  in  the  bill ;  and  says  that  the  trial  was 
postponed  by  the  Court,  at  the  instance  of  the  complainant,  on 
her  affidavit,  as  this  defendant  is  informed  and  believes,  of  the 
absence  of  a  witness  alleged  in  said  affidavit  to  be  material.  He 
submits  that  whatever  equities  the  complainant  may  have  had  in 
the  premises  should  have  been  asserted  and  enforced  by  her  at  the 
first  opportunity ;  and  that  the  neglect  to  do  so  amounts  to  a 

waiver  thereof. 

That  he  has  been  informed  and  believes  that  Hamilton's  debts, 
as  reported  by  the  auditors,  amounted  to  $1808,16,  including  the 
mortgages ;  and  that  the  whole  proceeds  of  the  sale  of  his  estate, 
real  and  personal,  in  the  hands  of  the  auditors,  exclusive  of  costs 
and  expenses,  was  sufficient  to  pay  only  a  part  of  his  debts,  and 
as  he  believes,  not  more  than  one  third. 

He  says  he  knows  nothing  of  the  credit  or  of  the  general  out- 
ward conduct  and  demeanor  of  Hamilton ;  but  that  from  what  he 
has  since  heard  of  his  conduct,  and  from  facts  and  circumstances 
stated  in  the  bill,  he  has  good  right  to  believe  and  insist,  that  at 
the  time  Hamilton  left  Amboy  he  left  with  the  dishonest  intention 
of  absconding  from  his  creditors. 
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He  says  he  has  been  informed  bj  John  Gouts,  a  respectable 
merchant  of  Amboy,  and  he  believes  it  to  be  tme,  that  about  llie 
time  Hamilton  left  Amboj,  either  the  same  day  or  the  eyening  be  < 
fore,  he  borrowed  of  said  Coults  $250  or  thereabouts.  And  the 
defendant  says  he  has  been  further  informed,  and  believes  it  to 
be  true,  that  about  the  same  time,  or  shortly  before,  Hamilton 
luade  out  or  procured  to  be  made  out  bills  against  persons  owing 
him ;  and  in  one  or  more  instances  for  the  purpose  of  getting  rea- 
dy money,  offered  to  receive  half  the  amount  due. 

He  denies  that  Hamilton  is  dead ;  and  submits  that  until  posi- 
tive and  direct  evidence  to  the  contrary  be  adduced,  and  before 
the  expiration  of  seven  years  from  the  time  he  waa  last  seen  or 
heard  from,  said  Hamilton  is  to  be  deemed  and  considered  to  all 
intents  and  purposes,  and  especially  in  matters  relating  to  the 
said  real  and  personal  property,  as  still  living. 

The  cause  was  heard  on  the  bill  and  answer. 

Blauvelt  moved  to  dissolve  the  injunction.  He  dted  Saxton 
196 ;  Rev.  Stat.  781. 

C.  Parker  Contra. 

The  Chancellor.  The  injunction  will  be  dissolved.  The 
question  whether  Hamilton  is  dead,  or  is  to  be  deemed  under  the 
circumstances  to  be  dead,  may  be  tried  quite  as  properly,  and 
perhaps  much  more  satisfactorily  in  the  ejectment  suit.  Acting 
on  this  ground  in  dissolving  the  injunction,  I  forbear  making  any 
remarks  as  to  sufficiency  or  insufficiency  of  the  facts  stated  in  the 
bill  to  show  that  Hamilton  is  dead* 

Injunction  dissolved. 


PREROGATIVE    COURT 


KABCH  TERM,  1849. 


Admimstrators  of  James  Stevenson,  appellants,  and  Execu- 
tors of  John  D.  Hart,  respondents. 

The  Oiphans*  Court  opened  the  acconnts  of  Executors  on  an  allegation  of  fraud  or 
mistake,  and  determined  that  a  certain  sum,  $2,000,  did  not  belong  to  the  estate,  and 
should  not  hare  been  brought  into  the  account  by  the  Executors,  and  struck  it  out^ 
sod  also  struck  out  a  portion  of  the  commissions.  On  appeal  to  the  PrerogatiTe 
Court,  the  decree  of  the  Orphans'  Court  striking  out  the  $2,000  was  reversed. 

Jleld^  that  the  commissions  struck  out  might  be  restored. 

James  Stevenson  and  Simeon  W.  Philips  were  the  Executors 
of  the  will  of  John  D.  Hart,  deceased.  Stevenson  died ;  and,  in 
m  1843,  after  his  death,  the  accounts  of  the  said  Executors  were 
settled  in  the  Orphans'  Court  of  Hunterdon  County.  In  that 
accoimt  the  Executors  were  credited  with  $2,000,  being  the 
amount  of  a  bond  and  mortgage  of  Charles  Welling,  as  per  will 
of  Israel  Hart,  deceased ;  and  Stevenson's  Administrators  were 
allowed  commissions  to  the  amount  of  $461  47 ;  and  Philips  was 
allowed  commissions  to  the  amount  of  $ 

In  Nov.,  1847,  on  the  application  of  Aaron  Hart,  alleging 
himself  interested  in  the  estate,  and  alleging  a  mistake  in  the 
said  account  in  crediting  the  executors  with  the  said  Welling 
bond  and  mortgage,  and  also  in  the  allowance  of  commissions  on 
the  said  sum  of  $2,000 ;  and  on  the  allegation  of  the  said  Philips 
of  error  and  mistake  in  the  said  account  in  the  distribution  of 
commissions  between  him  and  the  administrators  of  his  deceased 
co-executor,  the  Orphans'  Court  ordered  that  Philips,  surviving 
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executor  as  aforesaid,  and  the  administrators  of  the  estate  of  the 
said  Stevenson,  deceased,  show  cause  at  the  next  term  of  the  sud 
court  why  the  said  account  should  not  be  opened  and  re-stated. 
And  in  the  term  of  Feb'y,  1848,  the  said  Orphans'  Court  ordered 
that  the  said  account  be  opened  for  the  correction  of  error  alleged ; 
saying,  that  it  appeared  to  the  court  ^^  that  the  said  account  is 
erroneous  in  allowing  a  credit  of  $2,000  to  the  accountants,  being 
the  amount  of  a  bond  and  .mortgage  of  Charles  Welling  tQ  that 
amount  as  per  will  of  Israel  Hart,  deceased,  for  the  benefit  of  his 
widow,  Mary  Hart,  which  is  in  fact  no  part  of  the  estate  of  said 
John  D.  Hart,  deceased,  and  therefore  ought  not  to  have  credit 
for ;  and  that  the  said  account  gives  them  commissions  on  this 
sum."  The  said  court  thereupon  order,*  that  the  said  account 
be  corrected  by  deducting  the  said  $2,000  from  the  credit  side  of 
the  account ;  and  that  commissions  to  the  amount  of  $361  47, 
instead  of  $461  47,  be  allowed  to  the  accountants,  to  Be  equally 
divided  between  Philips  and  the  administrators  of  Stevenson ; 
and  that  the  Surrogate  re-state  the  account  accordingly.  This 
order  was  made  in  the  absence  of  the  administrators  of  Stevenson 
and  without  proof  of  any  notice  to  them,  upon  an  order  of  the 
court  that  service  of  the  said  order  to  show  cause  be  served  on 
S.  R.  Hamilton ;  he  protesting  that  he  was  not  then  proctor  in 
the  case. 

The  Surrogate's  re-  statement  states  the  balance  in  the  hands 
of  the  accountants  at  $2,288  40 ;  and  then  states  that  the  above 
balance  is  a  bond  and  mortgage  of  $2,000  which  is  to  be  account- 
ed  for  at  the  death  of  Mary  Hart  agreeably  to  the  will  of  Israel 
Hart,  which  leaves  a  balance  of  $288  40  to  be  distributed  agreea- 
bly to  the  will  of  John  D.  Hart. 

The  administrators  of  Stevenson  appealed  to  this  Court  from 
the  said  order  of  the  Orphans'  Court. 

S.  JR.  Hamilton  and  Zabriskie^  for  the  appellants.  They  cited 
1  Zab.  Rep.  70  ;  1  Spencer's  Rep.  125. 

W.  Hoisted  for  the  respondent.    He  cited  3  Paige  88;  2 
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Mall.  381 ;  4  Paige  478 ;  3  Harr.  Rep.  59,  68,  67 ;  4  Russdl 
180 ;  1  HiU  76,  92 ;  7  Hdst.  Rep.  816 ;  18  Wend.  850. 

The  Ordinary.  The  statement  of  the  Surrogate,  at  the  foot 
of  the  account  re-stated  by  him,  is  a  credit  to  the  accountants,  in 
another  fom,  of  the  bond  and  mortgage  for  $2,000  ordered  by 
the  Orphans'  Court  to  be  struck  from  the  credit  side  of  the 
account ;  and  it  shows  that  this  bond  and  mortgage  must  have 
been  charged  to  the  accountants  in  the  inventory,  and  that  they 
were,  therefore,  entitled  to  credit  for  it.  But  the  order  or  decree 
of  the  Orphans'  Court  was,  that  the  accountants  ought  not  to 
have  credit ;  and  it  was  on  that  ground  that  the  accounts  were 
ordered  to  be  opened. 

Again,  Stevenson,  in  his  account  book,  charged  himself  with 
having  received  from  Charles  Welling  $2,979  00,  and  credits 
himself  with  having  paid  to  Mary  Hart  $1,500  and  other  sums, 
and  to  Elizabeth  Hart  several  sums  of  money. 

The  decree  of  the  Orphans'  Court  will  be  reversed ;  and  an 
order  will  be  made  that  the  accounts  be  settled  in  this  Court. 

This  case  does  not  raise  the  question  whether  the  Orphans' 
Court  can  properly  open  the  accounts  of  executors  simply  to  re- 
adjust commissions,  or  the  question  whether  this  Court  will 
entertain  an  appeal  on  the  simple  question  of  the  amount  of  com- 
missions, or  of  their  apportionment  between  or  among  the  execu- 
tors. 

In  this  case  the  Orphans'  Court  opened  the  accounts  upon  an 
allegation  of  fraud  or  mistake  in  a  credit  to  the  accountants  of 
the  said  $2,000 ;  and  when  that  Court  determined  to  strike  out 
that  credit  on  the  ground,  as  it  was  determined,  that  the  said 
$2,000  did  not  belong  to  the  estate,  they  reduced  the  commis- 
sions. If,  on  appeal  to  this  Court,  it  be  determined  that  the 
$2,000  is  a  part  of  the  estate  to  be  accounted  for  by  the  ac- 
countants, and  that  the  Orphans'  Court  were  wrong  in  striking  it 
out,  it  would  follow,  I  think,  as  incidental,  that  this  Court  would 
say  they  were  wrong  in  reducing  the  commissions.  If  by  fraud 
or  mistake  in  the  account  the  sum  on  which  commissions  are 
allowed  is  wrong,  and  by  the  correction  of  the  fraud  or  mistake 
on  the  opening  of  the  account  for  that  purpose  that  sum  is  varied, 

80 


*  474  Stevenson's  adh'bs  v.  habt's  ex'rs.      [mabch 

either  by  the  Orphans'  Court,  or  by  this  Court,  on  appeal,  the 
commissions  may  also  be  varied,  so  far  as  the  amount  of  the 
estate  should  in  the  particular  case  govern  the  amount  of  the 
commissions.  This  would  be  but  a  consequence  of  the  variation 
of  the  snm  on  which  commissions  should  be  allowed. 
Decree  reversed. 


CASES   IN   CHANCERY. 


JUNE  TERM,  1849.  / 


AoBEBT  R.  Freeman  and  others  v.  Peter  Z.  Elmendorf 

and  others. 

In  Feb.  1841,  E.  reoorered  a  judgment  against  M.  F.  F.,  and  issued  a  /.  fa,,  which 
was  leried  on  a  farm  and  a  house  an<)  lots  as  the  property*  of  M.  F.  F.  R.  R.  F.,  a 
SCO  of  H.  F.  F.,  for  himself,  and  as  guardian  oL  his  infant  children,  filed  a  bill, 
stating^  that  the  said  M.  F.  F.,  in  Julj,  1888,  "  by  deed  of  bargain  and  sale  sold  and 
oonTejed'^to  the  said  R.  R.  F.,  his  heirs  &c.,  the  said  farm ;  and  that,  in  Dea  1887, 
the  said  M.  F.  F.,  "  by  a  deed  of  bargain  and  sale  sold  and  oonrejed  ".to  the  said 
infants,  their  heirs  &c.,  the  said  house  and  lots ;  both  which  deeds  the  bill  stales 
were  recorded  May  26, 1846 ;  and  stating  fiM^  tending  to  support  the  Talidity  of  the 
deeds ;  and  praying  an  injunction  restraining  E.  from  proceeding  on  his  execution* 
The  injunction  was  allowed.  An  answer  was  put  in  denying  the  hfrna  Jlde$  of  the 
deeds,  and  stating  facts  tending  to  show  the  want  thereof,  and  denying  their  Talid- 
ity  as  against  the  judgment  for  that  reason ;  and,  also,  denying  their  validity  as 
against  the  judgment  by  reason  of  their  not  haying  been  recorded  within  fifteen 
days. 

The  Chancellor  said  that  both  questions  were  properly  triable  at  law,  on  ejectment 
bj  the  purchaser  under  the  execution;  and  that  the  judgment  creditor  should  be 
permitted  to  proceed  to  a  sale  under  his  execution.    The  injunction  was  dissoWed. 

The  bill,  filed  Feb.  1, 1849,  by  Robert  R.  Freeman,  for  him- 
self, and  by  Sarah  B.  Freeman  and  Matthew  F.  Freeman,  in- 
fants, by  the  said  Robert  R.  Freeman  their  father  and  next 
friend,  states,  that  on  the  23d  Feb.  1841,  Peter  Z.  Elmendorf 
recovered  a  judgment  in  the  Supreme  Court  against  Jas.  S.  Ne- 
yius,  G.  D.  Wall  and  Matthew  F.  Freeman,  the  father  of  the 
said  Robert  R.  Freeman,  for  $4,566  damages  and  $37  59  costs ; 
by  virtue  of  iwhich  an  execution  in  the  nature  of  a  testatum  ji. 
fa.  de  bonis  et  terris  issued  to  the  Sheriff  of  Middlesex.  That 
the  Sheriff  levied  on  a  large  amount  of  real  and  some  personal 
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estate  of  M.  F.  Freeman,  a  defendant  in  said  judgment ;  and 
that  some  time  after,  but  when  precisely  the  complainant  does 
jiot  know3  the  Sheriff  also  levied  on  a  farm  belonging  to  the  com> 
plainant  R.  R.  Freeman,  containing  147  71-100  acres,  and  also 
on  a  house  and  lots  of  land  belonging  to  the  said  Sarah  and 
Matthew,  complainants,  infant  children  of  the  complainant  R. 
R.  Freeman.     ' 

That  the  said  Matthew,  the  father  of  the  complainants,  on  the 
27th  of  July,  1833,  by  deed  of  bargain  and  sale  sold  and  con- 
veyed to  the  complainant  R.  R.  F.,  his  heirs  and  assigns,  all  the 
farm  and  premises  before  mentioned,  and  in  said  deed  particu- 
larly described  as  follows,  (giving  the  description ;)  as  by  the 
said  deed,  duly  acknowledged,  and  now  in  the  possession  of  tUb 
said  R.  R.  F.  will  appear ;  which  deed  was  dpily  recorded  on  the 
9th  of  May,  1846. 

That  the  said  Matthew  F.  Freeman,  the  grandfather  of  the 
said  infants,  on  the  23d  of  Dec.  1887,  by  a  deed  of  bargain  and 
sale  sold  and  conveyed  to  the  said  infants,  their  heirs  and  as- 
signs, all  the  house,  lots  of  land  and  premises  before  mentioned 
and  in  said  deed  described  as  follows,  (giving  the  description  -,) 
as  by  the  said  deed,  duly  acknowledged,  and  now  in  the  posses- 
sion of  complainants  will  appear ;  which  deed  was  recorded  on 
the  25th  May,  1846. 

The  complainant  Robert  F.  Freeman  states,  that  although  the 
consideration  named  in  the  said  deed  to  him  from  his  father  is 
stated  to  be  $5  and  natural  affection,  yet  that  his  father  had  in 
his  hands  of  the  money  of  said  complainant,  at  the  time,  about 
$1500,  which  this  complainant  agreed  should  be  considered  as' 
satisfied  and  paid  by  his  said  father  by  and  upon  the  execution 
of  said  deed  ;  and  that  the  balance  of  consideration  for  the  sud 
deed,  and  the  whole  consideration  of  the  said  deed  made  to  the 
said  infants,  was  the  natural  love  and  affection  which  the  grantor 
bore  to  the  complainant  and  the  said  infants  his  grandchildren. 

That  at  the  time  of  the  execution  and  delivery  of  the  said  tiro 
several  deeds  the  said  Matthew,  the  grantof,  was,  as  the  com- 
plainant is  informed  and  believes  and  therefore  charges,  in  inde- 
pendent circumstances,  wholly  unincumbered  by  debts,  and  the 
said  property  so  conveyed  was  free  and  clear  of  idl  judgments, 
mortgages  and  liens. 
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That  the  complainant  R.  R.  F.,  immediately  after  the  said 
farm  was  conveyed  to  him  as  aforesaid,  went  into  the  possession 
thereof  and  resided  thereon,  using  anil  enjoying  the  same  as  his 
own,  until  April  1, 1839,  when,  having  previously  leased  the  same 
to  one  Daniel  S.  Voorhees,  the  said  Voorhecs  went  into  posses- 
sion thereof  as  the  tenant  of  this  complainant ;  and  that  Voor- 
hees continued  to  occupy  the  same  as  such  tenant  of  this  com- 
plainant, paying  him  the  annual  rent  thereof,  until  last  April, 
(April,  1848,)  when  this  complainant  rented  the  house  to  Me- 
lancthon  F.  Carman,  and  has  since  farmed  the  land  himself ; 
and  the  said  sale  by  the  said  Matthew  to  this  complainant,  and 
the  possession,  occupancy  and  enjoyment  of  the  said  property, 
either  by  himself  or  his  said  tenants,  has  beei^  known  and  noto- 
rious in  the  whole  neighborhood  from  the  time  of  the  said  con- 
veyance to  the  present  time. 

That  at  the  time  the  said  Matthew  conveyed  the  said  house 
and  lots  to  the  said  infants  he  resided  on  the  same,  and  continued 
to  reside  there,  by  this  complainant's  permission,  until  about  two 
years  ago,  when  this  complainant  took  possession  of  it,  and  has 
ever  since  resided  on  it,  his  said  children  Sarah  and  Matthew 
living  with  him ;  and  that  the  fact  of  the  conveyance  was  gener- 
ally known  at  the  time,  or  soon  after,  in  the  neighborhood,  and 
was  often  mentioned  by  both  the  grantor  and  the  complainant  in 
public  and  in  private. 

That,  having  very  little  knowledge  of  the  law,  he  was  not 
aware  that  it  was  necessary  to  have  his  said  deed  and  the  deed 
to  his  said  children  recorded,  for  any  purpose  except  that  of  pro- 
viding for  the  case  of  the  loss  of  the  title  papers ;  and  that  in 
consequence  of  that  fact  he  failed  to  have  the  said  deeds  record- 
ed sooner ;  and  that  he  was  first  informed  of  its  importance 
when,  about  May  1, 1846,  he  applied  to  one  Melancthon  Mundy 
to  loan  him  a  sum  of  money  on  said  farm. 

That  he  is  informed  and  believes  that  Elmendorf  held,  at  the 
time  he  recovered  said  judgment,  a  mortgage  upon  a  valuable  mill 
property  in  Somerville  as  security  for  the  same  debt,  given  to 
him  by  John  I.  Gaston,  who  at  that  time  held  the  title  to  said 
property  in  trust  for  the  said  Wall,  Nevius  and  Freeman,  for 
whose  use  the  said  money  was  originally  borrowed. 
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That  he  is  informed  and  believes  that  after  the  execution  of 
the  note  on  which  said  judgment  was  recovered,  and  which  was 
secured  by  the  said  mortgage  as  aforesaid,  the  said  Freeman  sold 
and  conveyed  all  his  interest  in  the  real  estate  to  the  improve^ 
ment  of  which  the  said  money  was  applied  to  one  Robert  Van 
Rensselaer,  who  assumed  and  undertook  to  pay  the  proportion  of 
the  said  note  due  from  the  said  Freeman  as  part  consideration 
for  said  conveyance.  That  said  Van  Rensselaer  failed  to  make 
such  payment,  and  afterwards  died  insolvent,  without  having 
procured  the  said  Freeman  to  be  released  from  his  liability  on 
said  note ;  and  that  afterwards  the  said  Elmendorf  released  the 
said  mill  property  to  the  said  Gaston,  and  that  without  any  con- 
sideration, and  thereby  gave  up  the  security  which  was,  as  this 
complainant  is  informed  and  believes,  intended  as  a  protection  of 
his  father  and  the  other  parties  to  the  said  note,  and  that  without 
their  knowledge  x>t  consent. 

That,  soon  after  the  entry  of  the  said  judgment,  Elmendorf 
caused  an  execution  to  be  issued  to  the  Sheriff  of  Somerset^  who 
thereupon  levied  upon  a  valuable  real  estate  of  the  said  Matthew 
F.  Freeman  in  that  county ;  that  said  Matthew,  some  time  after- 
wards, sold  the  same,  and  thereupon,  without  any  consideration 
from  the  purchaser,  released  the  same  from  the  lien  of  the  said 
execution ;  and  that  a  part  of  the  moneys  due  on  said  judgment  was 
raised  by  the  Sheriff  by  a  sale  of  real  estate  of  the  said  Nevius 
in  that  county,  but  the  precise  amount  this  complainant  does  not 
know. 

That  the  said  Sheriff  of  Middlesex,  by  virtue  of  the  said  tes- 
tatum fi.  fa.  placed  in  his  hands  as  aforesai4,  first  levied  on  aU 
the  real  and  personal  estate  of  the  said  Freeman,  and  at  the 
time  of  said  levy  was,  as  this  complainant  is  informed  and  be- 
lieves and  therefore  charges,  informed  by  the  said  Freeman  that 
the  said  farm  and  house  and  lots  were  not  his  property,  but  had 
been  sold  and  conveyed  by  him  as  aforesaid  to  the  complainant 
and  his  infant  children ;  ^and  the  said  Sheriff  did  not  at  that  time 
levy  on  said  farm  and  house  and  lots ;  and  this  complainant  was 
not  aware  until  about  a  year  ago  that  any  such  levy  had  been 
made ;  and  that  this  complainant  has  not  taken  any  steps  in  the 
matter  before,  under  the  hope  that  said  Elmendorf  would  desist 
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from  his  attempt  to  hold  this  complainant's  said  property  and 
the  said  house  and  lots  liable  on  said  judgment,  or  that  the  said 
execution  would  be  satisfied  from  some  other  sources. 

That  he  is  informed  and  believes,  and  therefore  charges,  that 
said  Freeman  has  made  several  payments  on  account  of  said 
judgment,  but  the  particular  amount  of  said  payments  he  does 
not  know ;  and  that  about  $2,000  in  all  have  been  paid  to  £1- 
mendorf  on  account  of  said  judgment. 

That  among  other  property  of  said  Freeman  which  was  levied 
upon  as  aforesaid  by  the  said  Sheriff  (of  Middlesex)  was  a  val- 
uable real  estate  in  Woodbridge,  part  of  which  has  since  been 
sold  by  said  Freeman,  for  $4,000,  as  this  complainant  has  been 
informed  and  believes,  and  which  was  more  than  sufficient  to  pay 
the  whole  balance  on  said  execution ;  and  which  said  property, 
on  or  about  April  4, 1846,  and  before  the  sale  thereof  as  afore- 
said, Elmendorf  released  to  the  said  Freeman  from  the  lien  of 
his  said  judgment  and  execution,  as  this  complainant  is  informed 
and  hopes  to  be  able  to  prove,  and  that  without  any  considera- 
tion or  the  payment  at  the  time  of  any  part  of  the  said  judg- 
ment, and  without  the  knowledge  of  this  complainant. 

That  Elmendorf  resides  in  New  Brunswick,  only  about  five 
miles  from  this  complainant's  residence ;  and  from  the  fact  that 
the  sale  and  conveyance  of  the  said  farm  to  this  complainant  and 
the  sale  and  conveyance  of  the  said  house  and  lots  to  the  said 
infants,  by  the  said  Freeman,  was  generally  known  by  the  pub- 
lic in  the  neighborhood,  and  that  the  possession,  occupancy  and 
enjoyment  of  his  said  farm  by  this  complainant  or  his  tenants  as 
aforesaid  was  open  and  notorious,  this  complainant  has  reason  to 
believe,  and  he  therefore  charges,  that  the  said  Elmendorf  well 
knew,  at  and  before  the  recovery  of  his  said  judgment,  and  be- 
fore he  executed  any  of  the  before  mentioned  releases,  that  the 
said  Freeman  had  sold  and  conveyed  the  said  farm  and  the  said 
house  and  lots,  and  that  the  same  were  the  property  of  the  com- 
plainants as  aforesaid,  and  not  of  the  said  Freeman.  ' 

But  whether  he  had  or  had  not  such  knowledge  the  complain- 
ant insists  that,  said  conveyances  having  been  made  btma  Jide 
and  for  a  lawful  consideration,  long  before  the  recovery  of  the 
said  judgment,  and  at  a  time  when  the  said  Freeman  was  wholly 
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umncambered  with  debts  and  had  no  creditors  to  be  affected  by 
said  conveyances,  the  said  real  estate  so  conveyed  to  this  com- 
phdnant  and  said  infants  are  not  liable  to  be  sold  to  satisfy  said 
judgment. 

That  the  said  sheriff  of  Middlesex  has  within  a  few  days  in- 
formed this  complainant's  father  that  he  had  received  a  notice 
of  amercement  from  the  attorney  of  Elmendorf  in  the  said  suit,  and 
that  he  intended  to  advertise  the  said  real  estate  of  this  complain- 
ant and  the  said  infants,  so  levied  on  as  aforesaid,  as  the  property 
of  said  Freeman,  for  sale  under  the  said  execution,  and  that  he 
intends  to  sell  the  same  forthwith. 

The  bill  prays  that  the  sheriff  and  Elmendorf  may  be  injoined 
from  selling ;  and  that  the  said  property  may  be  wholly  released 
and  discharged  from  the  operation  of  said  suit,  execution  and 
levy  ;  and  for  such  other  and  further  relief,  &c. 

The  injunction  was  allowed. 

Elmendorf  put  in  his  separate  answer.  He  says  he  does  not 
know  the  value  of  the  property  levied  upon,  of  his  own  knowl- 
edge, but  recollects  that  said*  Freeman  told  him  that  the  property 
^he  was  in  possession  of  was  worth  at  least  $10,000 ;  which  was 
one  inducement  for  this  defendant  to  sign  the  release  hereinafter 
mentioned. 

He  says  that  the  sheriff  levied  upon  the  said  farm  and  the  said 
house  and  lots  as  the  property  of  Freeman  (the  elder),  as  the  levy 
shows. 

That  he  has  no  knowledge  or  information  in  regard  to  the  con- 
sideration of  the  said  two  deeds,  except  what  is  stated  in  said  bill 
and  what  appears  upon  the  face  of  the  said  deeds.  That  he  doth 
not  admit  that  the  grantor  had  in  his  house  at  the  date  of  said 
deed  to  R.  R.  F.,  or  at  any  other  time,  about  $1500  or  any  oth- 
er sum,  which  said  R.  R.  Freeman  agreed  should  be  considered 
as  satisfied  and  paid  by  his  father  by  and  upon  the  execution  of 
said  deed ;  and  he  leaves  complainant  to  make  such  proof  of  the 
consideration  as  he  shall  be  advised.  But  says  he  does  not  be- 
lieve there  was  any  money  paid  by  said  R.  R.  F.  to  his  father, 
nor  by  the  said  infants  or  either  of  them,  at  the  time  of  the  exe- 
cution of  said  deeds,  respectively. 

That  he  does  not  know  and  does  not  believe,  and  therefore 
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does  not  admit,  that  Freeman  was  in  independent  circumstances, 
wholly  unincumbered  with  debts,  at  the  time  he  conveyed  said 
property  to  R.  R.  F.,  and  at  the  time  he  conveyed  to  the  said 
infants.  That  he  has  heard  that  about  that  time  said 
Freeman  was  indebted,  and  that  he  had  been  associated  or  in 
some  way  connected  in  business,  with  some  person  at  the  South, 
or  elsewhere,  for  whom  he  had  incurred  liability ;  and  that  he 
was  apprehensive  of  losing  money  by  him.  That  it  may  be  true 
that  at  the  time  the  said  deeds  were  made  the  property  therein 
described  was  free  of  all  judgment,  mortgages  and  liens  ;  but  he 
has  no  knowledge  or  information  on  the  subject,  except  that  from 
an  examination  of  the  records,  which  he  subsequently  made  or 
caused  to  be  made,  he  believes  there  were  no  judgments  or  mort- 
gages on  said  property  at  the  time  of  the  execution  of  said  deeds ; 
but  whether  there  were  any  other  liens  on  the  property  at  the 
time  he  is  ignorant.  That  he  is  ignorant  whether  R.  R.  F.,  im- 
mediately after  sidd  farm  was  conveyed  to  him,  went  into  the 
possession  thereof  and  resided  thereon,  using  and  enjoying  the 
same  as  his  own  until  April  1, 1839  ;  or  whether  he  leased  said 
premises  to  Daniel  S.  Voorhees  ;  and  whether  Voorhees  went  in- 
to possession  thereof  as  his  tenant,  and  whether  Voorhees  con- 
tinued to  occupy  the  same  as  his  tenant,  and  whether  Voorhees 
paid  any  annual  or  other  rent  for  the  same,  or  whether  the  com- 
pUdnant  rented  the  house  to  Mr.  F.  Carman,  and  whether  he 
has  since  farmed  the  land  himself,  and  whether  the  said  sale  by 
M.  F.  F.  to  the  complainant,  and  the  posssession,  occupancy  and 
enjoyment  of  the  said  property  either  by  himself  or  his  said 
tenant  has  been  known  and  notorious  in  the  whole  neighborhood 
from  the  time  of  said  conveyance  to  the  present  time. 

He  admits  that  at  the  time  of  said  conveyance  of  said  house 
and  lots  to  the  said  infants  the  said  M.  F.  F.  resided  on  the 
same,  and  continued  to  reside  there  ;  but  whether  it  was  by  the 
permission  of  the  complainant  or  not  he  is  ignorant.  And  he  is 
ignorant  whether  the  said  complainant  took  possession  of  said 
house  and  lots  about  two  years  ago,  or  at  any  other  time,  and 
whether  he  has  ever  since  resided  on  it ;  and  whether  the  children 
of  said  R.  R.  F.  reside  with  him ;  and  whether  the  fact  of  the  said 
conveyance  was  generally  known  at  the  time  or  soon  after,  and 
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whether  the  same  was  often  mentioned  by  said  M.  F.  F.  and 
the  complainant,  or  either  of  them,  in  public  or  in  private. 

That  it  may  be  true  that  the  complainant  had  little  knowledge 
of  the  law,  and  was  not  aware  that  it  was  necessary  to  have  said 
deeds  recorded  for  any  purpose  except  that  mentioned  in  the  bill, 
and  tbat  in  consequence  thereof  he  failed  to  have  said  deeds  re 
corded  until  the  time  in  the  bill  mentioned,  and  that  he  was  first 
informed  of  its  importance  at  the  time  mentioned  in  the  bill ;  but 
that  this  defendant  has  no  knowledge  or  information  in  regard  to 
the  same,  and  cannot  therefore  admit  the  same.  And  this  de- 
fendant is  informed  and  believes  that  the  said  deeds  were  not 
recorded  until  the  said  M.  F.  F.  had  become  largely  indebted  in 
New  York,  and  he  became  embarrassed  in  his  affairs,  and  his 
creditors  had  taken  strong  measures  against  him  and  he  became 
apprehensive  that  measures  would  be  adopted  to  obtain  his  prop- 
erty in  New  Jersey. 

This  defendant  insists  that  the  said  deeds  not  having  been  re- 
corded until  long  after  his  judgment  against  said  M.  F.  F.,  and 
this  defendant  having,  at  the  time  of  the  entry  of  his  judgment, 
no  knowledge,  information  or  belief  of  the  said  deeds  of  convey- 
ance, or  either  of  them,  the  said  deeds  are  wholly  void  as  against 
him  or  his  judgment ;  and  that,  whether  the  omission  to  record 
said  deeds  proceeded  from  ignomnce  or  negligence,  it  cannot  in 
any  way  affect  the  rights  of  this  defendant  under  his  said  judg- 
ment. 

He  admits  that  when  he  recovered  his  said  judgment  he  held 
a  mortgage  upon  a  valuable  mill  property  in  Somerville  as  secu- 
rity for  the  same  debt,  given  to  him  by  J.  I.  Gaston  and  his  wife, 
which,  as  he  is  informed  and  believes,  the  said  Gaston  held  in 
trust  for  himself  and  said  Wall,  Nevius  and  M.  F.  F. ;  and 
which  mortgage  bears  date  July  26, 1888,  and  contained  in  it 
the  following  condition,  (giving  the  condition,  which  is,  that  if 
Nevius,  Wall  and  M.  F.  F.  shall  pay  to  Elmendorf  $4,0000, 
according  to  the  tenor  and  condition  of  a  note  or  obligation  given 
by  them  to  Elmendorf,  dated  Sept.  1, 1837,  which  had  become 
due  May  1, 1838,  drawing  interest  from  the  date  thereof,  the 
said  mortgage  and  note  should  be  void ;)  but  which  mortgage  was 
unaccompanied  by  any  bond  from  said  Gaston  to  this  defendant. 
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and  was  never  recorded,  as  by  the  the  said  mortgage,  now  in  this 
defenJant's  possession  &c. 

He  further  says,  that  at  the  time  when  Gaston  executed  the 
said  mortgage  to  him  Gaston  stipulated  with  him  that  he  should 
not  place  it  on  record  until  Gaston  should  apprize  him  it  was  ne- 
cessarj  to  put  it  on  record  for  his  security.  And  that  he,  rely- 
ing on  the  promise  of  Gaston,  and  also  having  confidence  in  the 
ability  of  the  makers  of  the  said  note,  did  not  cause  it  to  be  re- 
corded. 

He  says  he  does  not  know  for  what  use  the  money  mentioned 
in  said  note  was  borrowed  ;  but  he  believes  it  was  borrowed  to 
pay  off  a  judgment  held  against  said  mill  property  by  one  Jan- 
ney  Dawes,  and  which  was  an  incumbrance  thereon  at  the  time 
said  Wall,  Nevius  and  M.  F.  F.  purchased  the  same. 

He  admits  that  after  the  execution  of  said  note  which  said 
mortgage  was  intended  to  secure,  but  which,  for  the  reason 
aforesaid,  it  did  not  secure,  the  said  M.  Freeman  sold  and  con- 
veyed all  his  interest  in  the  real  estate  so  purchased  by  said 
Gaston,  Nevius,  Wall  and  Frectaan  to  Van  Rensselaer,  who]^as- 
sumed  and  undertook  to  pay  the  portion  of  said  note  due  from 
Freeman  as  part  consideration  of  said  conveyance,  and  that  Van 
Rensselaer  failed  to  make  said  payment,  and  afterwards  died  in- 
solvent without  having  procured  said  Freeman  to  be  released 
from  his  liability  on  said  note.  But  this  defendant  has  no  know- 
ledge, information  or  belief  that  the  money  loaned  by  this  de- 
fendant on  the  said  note  was  applied  to  the  improvement  of  the 
said  mill  property;  and  therefoie  he  denies  the  same. 

He  denies  that  he  released  the  said  mill  property  to  Gaston ; 
and  denies  that  he  gave  up  the  said  mortgage,  but  says  he  still 
has  said  mortgage  in  his  possession,  uncancelled ;  but  that,  said 
mill  property  having  been  sold  by  said  Gaston,  and  the  said 
mortgage  not  having  been  recorded,  this  defendant  considers  it 
of  no  value  or  validity,  ^.nd  hereby  offers,  upon  the  payment  to 
him  of  the  amount  due  him  on  the  said  judgment,  to  assign  and 
transfer  the  said  mortgage  to  the  complainant. 

He  admits  that  he  caused  a  Ji,  fa.  to  be  issutd  to  the  Sheriff 
of  Somerset ;  who  thereupon  levied  on  a  valuable  real  estate  of 
M.  F.  F.  in  that  county ;  but  what  was  the  value  of  it  he  does 
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not  know,  but  he  does  not  believe  it  was  worth  more  than  01500 ; 
and  he  believes  that  the  said  M.  F.  F.  sold  the  same ;  but  he 
has  no  recollection  and  does  not  believe  that  he  ever  released  the 
same  from  the  lien  of  the  said  execution ;  but  if  he  did,  it  was 
done  at  the  earnest  solicitation  of  the  said  M.  F.  F.,  because  he 
was  informed  by  the  said  M.  F.  F.,  and  fully  believed  from  his 
own  examination  of  the  records,  that  the  residue  of  the  property 
of  the  said  M.  F.  F.  subject  to  his  judgment  was  abundantly  , 
sufficient  to  pay  his  judgment. 

He  admits  that  a  part  of  the  money  due  on  his  judgment  was 
raised  from  a  sale  of  the  real  estate  of  Nevius,  by  the  Sheriff  of 
Somerset,  under  a  decree  of  foreclosure ;  a  surplus  after  paying 
said  decree  having  been  paid  by  the  Sheriff  to  this  defendant  on 
his  said  judgment ;  which  surplus  amounted  to  $964  60,  and 
was  credited  on  the  judgment  Oct.  8, 1842. 

He  admits  that  the  Sheriff  of  Middlesex,  by  virtue  of  said 
testatum  Ji.  fa.^  levied  on  the  real  and  personal  estate  of  said 
M.  F.  F. ;  but  whether  the  Sheriff,  when  he  so  levied,  was  in- 
formed by  said  M.  F.  F.  that  the  said  house  and  lots  were  not 
his  property  but  had  been  sold  and  conveyed  by  him  as  afore- 
said, this  defendant  is  ignorant,  and  therefore  doth  not  admit. 
But  he  does  not  believe  that  the  said  Sheriff  made  more  than  one 
levy  on  the  said  property  ;  and  he  grounds  his  belief  upon  the 
fact  that  the  said  Sheriff  told  him  that  he,  the  said  Sheriff,  did 
not  believe  that  the  said  M.  F.  F.,  at  the  time  the  Sheriff  called 
on  him  to  get  an  inventory,  had  given  up  «11  his  property  to  be 
levied  on,  for  that  he,  the  said  Sheriff,  upon  examining  the  rec- 
ords of  the  Clerk's  office  of  said  county,  found  that  said  M.  F. 
F.  had  not  given  up  to  the  said  Sheriff  all  his  property  to  be 
levied  upon.  And  this  defendant  believes  that  the  said  Sheriff 
did  not  make  any  levy  on  any  real  estate  until  after  he  had  ex- 
amined said  records.  And  this  defendant  believes  that  said 
Sheriff  of  Middlesex  made  but  one  levy,  because  he  has  been  in- 
formed by  his  counsel  and  believes  that  there  is  but  one  levy  on 
the  execution  issued  into  Middlesex  remaining  on  file* 

He  does  not  Relieve  that  the  said  M.  F.  F.  told  the  Sheriff  of 
Middlesex,  at  the  time  he  made  his  said  levy  or  at  any  time  pre- 
vious thereto,  that  he  had  sold  the  said  farm  and  house  and  lots 
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to  the  complainant  and  his  said  infant  children.  But  this  de- 
fendant insists  that  whether  said  M.  F.  F.  gave  to  the  said 
Sheriff  such  information  at  the  time  of  his  said  levy  or  not,  can- 
not in  any  way  affect  or  impair  the  lien  of  his  jadgment,  execu- 
cntion  and  levy. 

He  says  he  does  not  know  whether  the  said  Sheriff,  at  the  time 
he  made  his  levy  on  the  real  and  personal  estate  of  said  M.  F. 
•  F.,  levied  on  the  said  farm  and  house  and  lots ;  but  he  believes 
that  the  said  Sheriff,  in  May,  1842,  by  virtue  of  an  execution  is- 
sued on  said  judgment,  did  levy  on  said  farm  and  house  and  lots, 
as  by  reference  to  said  levy  will  appear. 

He  says  that  the  said  Sheriff,  in  the  execution  of  his  duty  un- 
der the  said  execution,  acted  according  to  his  own  discretion  ; 
and  examined  the  records  of  the  county  himself,  and  made  such 
levy  or  levies  as  he  thought  proper,  without  any  particular  in- 
structions from  this  defendant. 

He  says  he  does  not  know  whether  the  complainant  was  or  was 
not  aware  until  about  a  year  ago  that  any  such  levy  had  been 
made ;  nor  does  he  know  why  the  complainant  has  not  taken  any 
steps  in  the  matter  before ;  and  that  he  has  no  information  on 
that  subject  other  than  what  is  derived  from  the  bill ;  and  there- 
ifore  leaves  the  complainant  &c. 

He  admits  several  payments  on  the  judgment ;  and  that  he  re- 
ceived from  M.  F.  F.,  on  the  25th  Nov.  1844,  $150,  and  on  the 
16th  June,  1845,  $75,  and  on  the  4th  April,  1846,  $40  92. 
And  he  admits  that  other  sums  have  been  paid  on  account  of 
said  judgment ;  and  that  the  whole  amount  of  money  received 
from  all  sources  on  account  of  said  judgment  is  $1,780  52. 

He  admits  that  among  the  property  of  the  said  M.  F.  F.  levied 
on  under  the  said  execution  was  a  valuable  real  estate  in  the 
township  of  Woodbridge,  Middlesex  county,  part  of  which,  as  he 
is  informed  and  believes,  has  been  sold  for  $4,000.  And  that 
this  defendant  on  or  about  April  4, 1846,  after,  and  not  before 
the  sale  thereof  by  the  said  M.  F.  F.,  did  release  the  said  prop- 
erty to  the  said  M.  F.  F.  from  the  lien  of  said  judgment  and 
execution,  in  consideratiop  of  certain  payments  in  said  release 
mentioned  and  of  the  sum  of  $1. 

He  denies  that  the  said  sum  of  $4,000  was,  at  the  time  of  the 


486  FREEMAN  V.  ELMENBORF.  (]jUNE 

said  release,  more  than  sn£Scient  to  pay  the  balance  on  said 
execntion. 

He  says  it  may  bei  true  that  the  complainant  did  not  know  of 
the  said  release  at  the  time  it  was  made ;  but  he  has  no  knowl- 
edge or  information  on  the  subject,  except  what  he  derives  from 
the  bill,  and  therefore  does  not  admit  the  same. 

He  admits  that  he  now  resides  in  New  Brunswick,  and  about 
five  miles  from  the  residence  of  the  complainant ;  but  says  that^ 
when  the  said  judgment  was  recovered,  and  for  a  considerable 
time  after,  ^nd  when  the  said  levy  was  made,  he  resided  in 
Somerset,  and  about  twenty  miles  distant  from  the  residence  of 
the  complainant. 

He  says  that  before  the  entry  of  his  judgment,  and  at  that 
time  and  before  he  executed  said  release,  he  had  no  knowledge, 
information  or  belief,  that  the  said  M.  F.  F.  had  sold  or  conveyed 
the  premises  in  the  bill  mentioned  to  the  complainant  or  the  said 
infants,  or  that  the  said  farm  and  house  and  lots  were  the  prop- 
erty of  the  complainants  and  not  of  the  said  M.  F.  F. 

He  further  says  he  has  no  knowledge,  information  or  belief, 
that  at  the  time  of  the  entry  of  his  judgment  the  sale  and  convey- 
ance of  the  said  farm  to  the  complainant,  and  of  the  said  house 
afid  lots  to  the  said  infants  was  generally  known  to  the  public  in 
the  neighborhood. 

That  he  has  no  knowledge  or  information  whether  at  the  time 
of  the  entry  of  his  said  judgment  the  possession,  occupancy  and 
enjoyment  of  ^the  said  farm  so  pretended  to  have  been  conveyed 
to  the  complaiuant  was  open  and  notorious  by  the  complainant 
or  his  tenants ;  and  this  defendant  does  not  believe  the  tame. 

That  he  was  induced  to  make  the  said  release  to  the  said  M. 
F.  F.  by  the  strong  solicitations  of  said  M.  F.  F.  and  his 
repeated  assurances  that  the  residue  of  his  property  levied  upon 
under  his  said  judgment  was  more  than  sufficient  to  pay  the 
balance  due  on  his  said  judgment;  and  that  the  said  M.  F.  F., 
at  the  time  he  solicited  him  to  make  said  release,  did  not  intimate 
or  inform  or  give  this  defendant  to  understand,  in  any  way,  that 
he  had  sold  the  said  farm  to  the  complkinant,  or  that  he  had  sold 
the  said  house  and  lots  to  the  children  of  the  complainant ;  but 
the  impression  received  and  left  on  the  mind  of  this  defendant  at 
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the  time  of  executing  the  said  release,  by  the  conversations  and 
solicitations  of  the  said  M.  F,  F.,  was,  that  the  said  farm  and 
house  and  lots  still  belonged  to  the  said  M.  F.  F.,  and  were 
subject  to  the  said  judgment,  execution  and  levy.  That  this 
impression  was  confirmed  by  the  fact  that  this  defendant,  shortly 
previous  to  the  making  of  the  said  release,  searched  the  records 
of  the  county,  and  did  not  find  there  recorded  any  deed  from  the 
^  said  M.  F.  F.  to  the  complainants,  or  to  the  said  infants,  for 
any  of  the  land  mentioned  in  the  bill. 

He  says  that,  though  it  may  be  true,  and  he  believes  it  is,  that 
there  were  no  judgments  against  the  said  M.  F.  F.  at  the  time 
the  said  deeds  from  M.  F.  F.  to  the  complainant  and  said  infants 
bear  date,  yet  he  does  not  admit  that  the  same  were  made  bona 
fide  and  for  a  lawful  consideration,  or  at  a  time  when  the  said 
M.  F.  F.  was  wholly  unincumbered  with  debts  and  had  no  credi- 
tor to  be  affected  by  said  conveyance.  That,  from  the  best 
information  he  can  obtain  on  the  subject,  he  believes  that  the 
said  M.  F.  F.  was  indebted  at  the  time  of  those  conveyances. 
And,  from  the  fact  that  the  said  deeds  were  not  recorded  until 
just  after  the  said  M.  F.  F.  became  largely  indebted  and  got  into 
serious  embarrassment  in  regard  to  some  moneyed  transactions,  in 
New  York,  which  impaired  his  credit  and  character,  and  might 
have  been  the  means  of  causing  legal  proceedings  against  his 
property  in  New  Jersey,  when  connected  with  the  fact  that  the 
grantees  were  the  son  and  grand-children  of  said  M.  F.  F.,  who 
was  a  man  well  acquainted  with  business,  this  defendant  has 
strong  reason  to  doubt,  and  does  doubt,  whether  the  said  convey- 
ances were  bona  fide. 

He  admits  that  he  intends  to  cause  the  Sheriff  to  sell  under 
his  said  execution  and  levy,  and  submits  that  the  injunction 
should  be  dissolved. 

A  motion  to  dissolve  the  injunction  was  submitted  without 
argument. 

« 

The  Chancelloe.  Both  the  questions  which  are  included 
in  this  case  are  proper  for  the  law  courts.  The  judgment 
creditor  should  be  permitted  to  proceed  to  sell  under  his  execu- 
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tion.  On  ejectment,  brought  by  the  purchaser,  the  bonm  fides  of 
the  deeds,  and  the  effect  of  our  statute  declaring  deeds  void 
against  subsequent  judgment  creditors  &c  not  having  notice 
thereof  unless  recorded  within  fifteen  days  after  their  delivery. 
Rev.  Stat.  643,  Sec.  18,  will  be  proper  subjects  of  inquiry  and 
decision.  The  complainant's  are  in  possession;  and  if  their 
deeds  are  good  as  against  the  judgment,  they  will  not  be  dis- 
turbed by  the  Sheriff 's  making  a  deed  to  any  one  else. 
Injunction  dissolved. 
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Andrew  Corrigan  v.  The  Trei^ton  Delaware  Falls  Co. 

<<  The  Trenton  DelawBre  Falls  Companj/'  on  the  2d  of  April,  1888,  made  two  mort- 
gages to  the  Trenton  Bank,  for  moneys  borrowed ;  one  for  ti»000,  and  the  other  for 
$8,700;  and  on  the  22d  May,  1884^  the  Bank  reoorered  a  judgment  against  the  Com- 
pany for  $6,000,  other  money  loaned  by  the  Bank.  On  the  1st  October,  1885,  there 
was  dne  to  the  Bank  for  interest  on  the  said  mortgages  and  judgment  $2,084  75. 
On  that  day  the  Crompany  proposed  to  the  Bank  that  if  the  Bank  would  make  them 
a  fiirther  loan,  soffident  to  pay  said  arrears  of  interest  and  a  principal  sum  due  to 
&  C,  the  Company  would  assign  to  the  Bank,  as  seourity  for  the  same,  the  rents 
reserred  on  certain  perpetual  leases  of  water  made  by  the  Company.  The  Bank  ac- 
cepted the  proposition ;  and  the  Company  made  their  note  to  the  Bank  for  the 
$2,084  75,  payable  three  days  after  date,  for  the  said  interest,  and  the  Bank  loaned 
to  the  Company  the  further  sum  of  $8»504^  and  took  the  note  of  the  Company 
therefor,  payable  three  days  after  date ;  with  which  sum  the  Company  paid  to  S.  C. 
the  said  principal  sum  due  him;  and  the  Company  executed  to  the  Bank  an  assign- 
ment (so  called  by  the  parties,)  of  three  perpetual  leases  of  water  power  made  by  the 
Company  to  certain  individuals  at  certain  stipulated  rents  to  be  paid  by  the  lessees 
to  the  Company.  The  Company  afterwards  became  insolrent ;  and  Receivers  were 
appointed;  and  in  Feb.  1844,  by  virtue  of  a  decree  of  the  Court  and  an  act  of  the 
Legislature,  the  Receivers  sold  the  property  and  chartered  rights  and  privileges  of 
the  Company  free  and  clear  of  all  incumbrance.  The  Bank  afterwards  transferred 
the  said  leases  to  the  petitioners,  and  all  rents  due  and  to  grow  due  thereon,  and 
assigned  them  the  said  note  of  $2,084  75. 

Held,  Jirttf  that  the  rent  accruing  on  the  said  leases  subsequent  to  the  sale  by  the  Re- 
ceivers belonged  to  the  purchaser  at  the  Receivers'  sale ;  that  the  so-called  (usi^n- 
ment  of  leases  by  the  Company,  the  lessors,  was  a  mere  authority  from  the  Com- 
pany to  the  Bank  to  receive  the  rents ;  which  ceased  on  the  appointment  of  Re- 
ceivers ;  and  that  it  created  no  incumbrance  on  the  property  of  the  Company  in 
the  hands  of  the  Receivers. 

Second,  that  the  rents  accruing  dne  after  the  appointment  of  the  Receivers  belonged 
to  the  Receivers,  for  the  benefit  of  the  creditors  of  the  Company. 

7%ird,  that  the  rents  which  had  become  due  before  the  appointment  of  the  Receivers 
might  be  considered  as  appropriated  to  the  purpose  for  which  the  Company  author- 
ized the  Bank  to  receive  them,  though  they  remained  unpaid  by  the  lessees. 

As  a  general  rule,  the  taking  of  a  note  from  a  mortgagor  or  judgment  debtor  for  in- 
terest due  on  the  mortgage  or  judgment  is  not  a  payment  of  the  interest  if  the  note 
be  not  paid« 

On  the  22d  Dec.  1846,  "  The  Trenton  Water  Power  Com- 
pany"  presented  their  petition,  stating,  that  on  the  16th  Feb'y, 
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1831,  an  act  of  the  Legislature  was  passed,  entitled  "An  act  to 
incorporate  a  company  to  create  a  water  power  at  Trenton  and 
its  vicinity  and  for  other  purposes,  by  the  name  of  '  The  Tren- 
ton Delaware  Falls  Company.' " 

That  in  the  progress  of  the  work  of  constructing  the  raceway 
&c.,  the  said  Falls  Company,  being  embarrassed  for  want  of 
funds,  applied  to  Samuel  Comley,  of  Philadelphia,  for  a  loan  of 
$3,500,  to  enable  them  to  construct  an  aqueduct  to  carry  the 
waters  of  the-  said  raceway  over  the  Assunpink  Creek,  for  the 
supply  of  mills  south  of  said  Creek ;  and  that  thereupon  an 
agreement  was  entered  into  between  the  said  Falls  Company  and 
the  said  Comley,  that  Comley  should  loan  the  said  Falls  Com- 
pany $3,500  for  that  purpose ;  and  that  Comley  should,  from 
and  after  the  completion  of  the  said  aqueduct,  supply  a  cotton 
factory  situated  on  the  south  side  of  the  said  Creek,  called  the 
Hoy  factory,  in  which  Comley  was  interested,  with  250  square 
inches  of  water  from  their  raceway,  equal  to  $750  per  annum,  at 
the  rate  at  which  they  were  leasing  water,  as  a  consideration  for 
the  said  loan,  and  in  lieu  of  interest,  until  they  should  repay  the 
sum  so  borrowed. 

That  on  the  2d  April,  1833,  the  Falls  Company  made  a  mort- 
gage to  the  Trenton  Bank  for  $4,000  loaned  to  them  by  the 
Bank,  and  on  the  same  day  gave  another  mortgage  to  the  said 
Bank  for  the  further  sum  of  $6,700  also  loaned  to  them  by  said 
Bank  ;  and  on  the  22d  May,  1834,  the  said  Bank  recovered  a 
judgment  against  the  said  Falls  Company  for  the  further  sum  of 
$6,000,  for  other  money  loaned  by  said  Bank  to  ^d  Company  ; 
which  mortgages  and  judgment  were  liens  upon  all  the  real  es- 
tate of  the  said  Company,  and  the  said  judgment  a  lien  upon 
the  personal  property  also.  And  that,  on  the  Ist  Octorber,  1835, 
there  was  due  to  the  said  Bank  for  interest  upon  the  said  mort- 
gages and  judgment  $2,084  75. 

That  the  said  Falls  Company,  being  still  embarrassed  for 
money,  and  unable  either  to  pay  the  arrears  of  interest  due  to 
the  said  Bank  and  for  which  the  Bank  was  pressing  them,  or  to 
pay  Eaid  Comley  the  $3,500  so  procured  from  him  and  for  which 
tihey  were  furnishing  him,  in  lieu  of  interest,  with  water  equal, 
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at  its  market  yalae,  to  more  than  21  per  cent,  per  annum,  on 
the  Ist  Oct.  1835,  applied  to  the  said  Bank  for  farther  assist- 
ance, and  proposed,  that  if  said  Bank  would  make  them  a  far- 
ther loan  sufficient  to  pay  the  arrears  of  interest  then  due  the 
Bank  and  to  pay  the  said  debt  due  to  Comley,  they,  the  Falls 
Company,  woTild  assign  to  the  Bank,  as  security  for  the  same, 
the  rents  reserved  upon  certain  perpetual  leases  of  water  held  by 
said  Falls  Company,  to  wit,  a  lease  to  McKelway,  a  lease  to  S. 
k  T.  J.  Stryker,  and  a  lease  to  James  Hoy,  senior,  the  rent  re- 
seryed  on  which  last  lease  would  become  available  by  the  pay-, 
ment  of  the  said  $8,500  so  borrowed  from  Comley. 

That  ths  Bank,  deeming  the  security  offered  sufficient,  acceded 
to  the  said  proposal ;  a'&d,  on  the  1st  Oct.  1885,  loaned  to  the. 
said  Falls  Company  $2,087  ;  and  in  consideration  thereof  the 
said  Falls  Company  made  and  delivered  to  the  Bank  their  note, 
of  that  date,  for  the  said  $2,087,  payable  to  the  said  Bank  three 
days  after  date ;  with  which  said  sum  of  money  so  borrowed  the 
said  Falls  Company  paid  to  the  said  Bank  the  interest  so  as 
aforesaid  due  them  on  the  said  mortgages  and  judgment ;  and, 
on  the  28th  Oct.  1835,  the  said  Bank  loaned  to  the  said  Falls 
Company  the  further  sum  of  $3,504  ;  and  in  consideration 
thereof  the  said  Falls  Company  made  and  delivered  to  the  said 
Bank  their  notCj  of  that  date,  payable  to  the  said  Bank  three 
days  after  date,  for  the  said  sum  of  $3,504 ;  with  which  sum 
the  said  Falls  Company  paid  to  the  said  Comley  the  money  so 
borrowed  of  him. 

That  in  compliance  with  the  terms  of  the  proposition 
so  made  and  accepted,  and  to  secure  the  said  debt  to  the 
Bank,  in  accordance  therewith,  the  Falls  Company,  on  the  27th 
Oct.  1835,  executed  to  the  said  Bank,  their  successors  and  as- 
signs, an  absolute  and  unconditional  assignment  of  the  lease  to 
McKelway,  the  rent  fixed  by  which  was  $166  9O5  and  the  lease 
to  the  said  Strykers,  the  rent  fixed  by  which  is  $450  67 ;  and, 
on  the  11th  Dec.  1835,  made  and  executed  to  the  said  Bank, 
their  successors  and  assigns,  an  absolute  and  unconditional  as- 
signment of  the  lease  made  to  James  Hovw  senior,  the  rent  fixed 
by  which  is  $750 ;  which  last  mentione^ent  had  been  made 
available  by  the  said  payment  made  to  Comley. 
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The  petitioners  say  they  have  been  informed  and  believe,  that 
the  Falls  Company  never  gave  any  other  security  to  the  Bank 
for  the  repayment  of  the  said  loan  of  $5,591  except  the  sud 
leases  so  assigned  as  aforesaid ;  and  that  it  was  understood  by 
and  between  the  said  Companies,  at  the  time  of  the  agreement 
for  the  said  loan,  that  the  rents  received  from  the  said  leases  so 
assigned  as  aforesaid  should  be  applied  to  the  payment  of  the  ia- 
terest  growing  due  to  the  said  Bank  upon  the  loans  previously 
made,  and  also  to  the  interest  growing  due  to  the  Bank  on  the 
said  notes,  so  long  as  the  Bank  should  be  willing  to  continue  the 
said  several  loans ;  and  the  Bank  did  so  apply  the  same ;  yet 
that  that  arrangement,  so  far  as  it  respected  the  application  of  a 
portion  of  the  income  from  the  said  leases  to  the  payment  of  the 
interest  upon  the  previous  loans,  was  only  a  matter  of  temporary 
accommodation  to  tho  said  Falls  Company,  and  for  their  exclu- 
sive benefit,  and  was  to  continue  only  so  long  as  the  Bank  should 
be  disposed  so  to  apply  the  said  rents ;  and  was  never  intended 
to  alter,  vary  or  change  the  original  agreement  by  which  said 
leases  were  assigned  as  security  for  the  payment  of  the  said  notes, 
or  to  restrain  the  Bank,  at  any  time  when  they  might  deem  it 
necessary  for  their  own  security  to  do  so,  from  prosecuting  their 
mortgage  and  judgment  liens  against  said  Falls  Company  to  a 
recovery,  and  applying  the  income  from  said  leases  to  the  pay- 
ment of  the  principal  and  interest  due  on  the  said  notes ;  and 
that  the  Bank  would  not  have  made  the  last  mentioned  loan  un- 
less they  had  been  secured  by  the  said  assigned  leases  the  re- 
payment of  the  principal  as  well  as  the  interest  of  said  notes. 

That,  the  Falls  Company  having  become  insolvent,  Philemon 
Dickerson,  J.  Ewing  and  Samuel  S.  Stryker  were  appointed  Re- 
ceivers ;  and  that,  on  or  about  Feb.  20, 1844,  by  virtue  of  a  de- 
cree of  this  court  made  Nov.  6, 1843,  and  an  act  of  the  Leg^ 
lature  passed  Feb.  15, 1844,  the  said  Receivers  sold,  at  public 
sale,  all  the  real  estate  and  chartered  rights  and  privileges  of  the 
said  Falls  Company,  &ee  and  clear  of  all  incumbrance ;  and 
that  C.  S.  Olden  became  the  purchaser  at^the  said  sale,  fw 
150,000 ;  and  the  said  sale  was  subsequently  confirmed  by  this 
court ;  and  the  said  ^chase  money  was  thereupon  paid  to  the 
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said  Receivers,  and  a  deed  duly  executed  and  delivered  by  them 
to  the  said  Olden  for  the  said  property. 

That  the  said  Bank  was  largely  interested  with  Olden  in  the 
said  purchase,  and  advanced,  as  the  petitioners  are  informed  and 
believe,  the  purchase  money  for  the  same. 

That  J.  M.  Redmond,  being  desirous  of  becoming  the  owner 
of  said  property,  proposed  to  Olden  and  the  Bank,  that  upon  the 
organizing  a  company  under  the  name  of  ^^  The  Trenton  Water 
Power  Company,"  in  conformity  with  the  directions  of  the  said 
act  of  the  Legislature  of  Feb.  15, 1844,  he  would  become  the 
purchaser  of  the  stock  of  the  Company  if  they  could  agree  upon 
the  terms.  That  on  the  1st  of  April,  1845,  as  the  result  of  the 
negotiations  that  followed  said  proposition,  an  agreement  was 
entered  into  between  the  said  Olden,  the  said  Bank  and  the  said 
Redmond,  that  the  said  Olden  and  the  Bank  would  at  once  pro- 
ceed to  organize  the  Company  as  aforesaid  ;  that  Redmond  should 
have  the  stock  of  said  Company  for  $55,000,  a  certain  mill  and 
wharf  belonging  to  the  Bank  for  $7,500,  and  should  also  take 
the  note  of  said  Falls  Company,  of  Oct.  1^  1885,  for  $2,087, 
and  $3,000  of  the  principal  of  the  note  of  said  Falls  Company, 
of  Oct.  28,1835,  at  the  sum  of  $5,851  96,  being  the  amount  of 
the  principal  sum  of  $5,087  and  arrears  of  interest  due  ttiereon 
to  the  said  1st  April,  1845 ;  and  that  the  Bank  should  assign  to 
Redmond,  or  to  such  person  or  persons  as  he  should  direct,  the 
said  leases  held  by  them  as  security  for  the  said  notes,  with  all 
the  arrears  of  rent  due  upon  the  same. 

That,  on  or  about  June  2, 1845,  pursuant  to  the  provisions  of 
the  said  act  of  the  Legislature,  Olden  and  his  associates  organ- 
ized themselves  into  a  company  under  the  name  of  ^^  The  Tren- 
ton Water  Power  Company,"  and  thereupon  the  stock  of  sidd 
Company  was  duly  transferred  to  the  said  Redmond,  the  title  of 
said  mill  and  wharf  conveyed  to  him,  and  the  said  two  notes  as- 
signed, the  first  in  whole,  and  the  second  to  the  amount  of  $8000, 
to  said  Redmond ;  in  consideration  of  whichj  Redmond  paid  over 
to  Olden  and  the  Bank  $25,810  59,  in  cash  ;  and  the  said  Wa- 
ter Power  Company  executed  to  the  Bank  two  mortgages,  one 
for  $13,000,  the  other  for  $30,000,  on  the  property  and  works  of 
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Bftid  Company,  being  the  whole  amount  hereinbefore  mentioned 
as  agreed  to  be  paid,  and  $458  68,  interest  on  the  purchase  of  the 
stock  accrued  before  payment  made. 

That  the  said  assignments  of  the  said  notes  by  the  Bank  to 
Redmond  bear  date  April  1, 1845,  that  being  the  day  when  the 
agreement  aforesaid  was  entered  into ;  but  were  in  fact  written 
•on  said  notes,  and  said  notes  delivered  to  Redmond  on  the  2d  of 
June,  when  the  agreement  was  fully  consummated ;  and  diereupon 
Redmond  assigned  and  transfered  the  same  to  ^^  The  Trenton 
Water  Power  Company,"  who  still  hold  the  same. 

That  the  interest  was  paid  upon  the  said  notes  while  the  pro- 
perty of  the  Bank,  up  to  Jan'y  1, 1843,  and  that  the  whole 
of  the  principal  moneys  mentioned  in  said  notes,  with  interest 
thereon  from  that  day,  still  remains  due  and  unpaid,  of  which, 
all  but  the  principal  and  interest  of  $500,  reserved  by  the  Bank, 
is  due  to  the  petitioners,  the  Trenton  Water  Power  Company. 

That  on  the  27th  June,  1845,  in  further  completion  and  ful- 
fillment of  the  agreement  and  sale  aforesaid,  the  Bank  granted, 
bargained,  sold,  assigned,  transferred  and  set  over  to  the  said 
Water  Power  Company,  their  successors  and  assigns,  at  the  re- 
quest of  the  said  Redmond,  the  three  before  mentioned  leases 
and  all  rents  thereby  reserved  and  all  moneys  due  and  to  grow 
due  thereon,  and  all  the  estate,  right,  title,  interest,  claim  and 
demand  whatever  of  the  Bank  of,  in,  to  or  out  of  the  same,  in  as 
ample  manner  as  the  same  were  then  held  by  the  Bank,  the  said 
Water  Power  Company  performing  and  fulfilling  all  the  cove- 
nants in  the  said  leases  on  the  part  of  the  Bank  to  be  performed. 

That  at  the  time  of  the  agreement  of  April  1, 1845,  before 
mentioned,  it  was  represented  to  Redmond  by  the  Bank,  and  he 
believed  and  still  does  believe,  there  was  an  amount  of  arrears 
of  rent  due  upon  the  said  leases  very  nearly  if  not  quite  equal 
to  the  amount  of  the  principal  and  interests  of  the  said  notes ; 
and  that  Redmond  purchased  said  notes  under  the  full  belief 
that  by  the  assignment  to  him,  or  to  said  Trenton  Water  Power 
Company,  of  the  said  leases  and  all  the  rents  due  upon  the  same, 
by  the  Bank,  the  Water  Power  Company  would  be  enabled  vezy 
nearly,  if  not  wholly,  to  reimburse  themselves  to  the  amount  of 
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said  notes,  by  means  of  the  said  arrears  of  rent.  And  Redmond 
well  knew  at  the  time  that  the  said  Falls  Company  were  utterly 
insolvent  and  unable  to  pay  anything  on  the  said  notes. 

The  petitioners  say  that,  soon  after  the  assignment  to  them 
of  the  said  leases,  they  had  a  settlement  with  S.  S.  &  T.  J. 
Stryker  for  arrears  of  rent  so  due  on  their  lease,  and  received 
from  them  $850  in  full  thereof,  which  they  have  credited  on  the 
said  note  of  $2,084 ;  and  that  they  were  proceeding  to  collect 
the  arrears  of  rent  due  on  the  lease  to  Hoy  and  McKelway  when 
they  were  served  by  the  receivers  of  the  Falls  Company  with  a 
copy  of  an  interlocutory  decree  of  this  court  directing  the  said 
receivers  to  proceed  to  collect  from  these  petitioners,  or  from 
such  person  or  persons  as  might  be  liable  for  the  payment  there- 
of, the  rents  reported  by  Jas.  W.  Wall,  Esq.,  one  of  the  masters 
of  this  court,  to  be  due  on  said  leases,  so  assigned,  at  the  time 
of  the  said  assignments  being  for  the  term  of  three  years  and  five 
months,  from  Jan'y  1, 1842,  to  June  2, 1845,  and  also  $850  re- 
ported by  the  said  master  to  have  been  received  by  these  peti- 
tioners of  the  said  Stryker,  and  also  $500  due  from  Maynard 
and  Hutchinson  on  said  McKelway  lease,  without  prejudice  to 
the  claims  of  the  petitioners,  Redmond,  McKelway,  or  either  of 
them ;  and  that  they,  or  either  of  them,  be  at  liberty  to  apply 
to  tinB  court  to  have  the  validity  of  their  respective  claims  to  the 
said  moneys  settled  according  to  the  rules  and  practice  of  this 
court. 

The  petitioners  insist  that  the  Bank,  as  the  holders  of  the  said 
two  notes  of  the  Falls  Company,  and  as  assignees  of  said  leases, 
holding  under  assignments  made  to  secure  the  payments  of  said 
notes,  as  aforesaid,  had  a  lien  upon  the  arrears  of  rent  so  due 
on  the  said  leases,  on  the  2d  June,  1845,  and  had  a  right  to  re- 
ceive said  arrears  and  apply  them  to  the  payment  of  said  notes ; 
and  that  they  had,  therefore,  a  right  to  assign  to  these  petition- 
ers the  said  arrears  of  rent,  with  the  said  leases,  to  be  applied, 
when  collected,  to  the  payment  of  said  notes ;  and  that,  by  virtue 
•of  the  said  assignments  of  the  said  notes  and  leases  and  rents  and 
arrears  of  rent  due  thereon,  made  by  the  bank  to  the  petitioners, 
ihe  petitioners  became  entitled  to  the  said  arrears  of  rent ;  and  that 
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they  have  a  right,  and  ought  to  be  permitted  by  this  court  to  sipplj 
the  arrears  already  received,  and  collect  and  apply  the  sums  re- 
maining due  as  aforesaid,  to  the  payment  of  die  amount  due  on 
fiaid  notes ;  and  that,  if  the  said  receivers  have  collected  or  shall 
collect  any  part  of  said  arrears,  the  same  ought  by  the  order  of 
this  court  to  be  directed  to  be  paid  over  by  them  to  these  peti- 
tioners. 

On  the  reading  of  this  petition  an  order  was  made  referring  it 
to  James  W.  Wall,  master,  to  ascertain  the  truth  of  the  allega* 
tions  of  the  petitioners,  and  whether  the  petitioners  are  entitled 
to  have  the  said  arrears  of  rent  due  upon  the  said  leases  at  the 
time  of  the  assignment  thereof  to  them  by  the  Bank ;  reserving 
all  further  equity  until  the  coming  in  of  the  master's  report. 

On  the  17th  June,  the  report  of  Master  Wall  came  in  and 
was  filed. 

Testimony  was  taken  before  the  master ;  and  he  states  that 
the  matters  referred  to  him  were  submitted  by  the  counsel  of  the 
respective  parties  upon  the  testimony. 

Exceptions  were  filed  to  the  report  by  "  The  Trenton  Water 
Power  Company." 

S.  G.  Potts  and  P.  D.  Vroamj  in  support  of  the  exceptions. 

W.  Hoisted  contra. 

The  Chancellor.  The  rent  accruing  subsequently  to  the 
sale  by  the  receivers  belongs  to  the  purchaser. 

The  statute  and  the  appointment  of  receivers  under  it  is  a 
conveyance  or  transfer  of  all  the  property  of  the  insolvent  com- 
pany to  the  receivers,  for  the  benefit  of  the  creditors  of  the 
company,  to  be  distributed  in  the  mode  pointed  out  by  the  statute ; 
that  is,  proportionally  to  the  amount  of  their  respective  claims,, 
except  mortgage  and  judgment  creditors,  who  have  preference. 

What  is  called  the  assignment  of  leases  by  the  FaUs  Compa- 
ny, the  lessors,  to  the  Trenton  Bank,  was  a  mere  authority  or 
power  of  Attorney  from  the  Company  to  the  Bank  to  receive  rent. 
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It  ceased  on  the  appointment  of  receivers.  It  created  no  incum- 
brance on  the  property  of  the  Falls  Company  in  the  hands  of  the 
receivers. 

The  rents  accruing  dae  after  the  appointment  of  the  receivers 
belonged  to  the  receivers,  for  the  benefit  of  the  creditors. 

The  Bank  mortgages  and  judgment  were  liens  for  both  prin- 
cipal and  interest,  and  the  property  sold  for  more  than  sufficient 
to  pay  the  mortgages  and  judgment,  principal  and  interest. 

The  ground  not  covered  by  the  foregoing  propositions  is  this  : 
At  the  time  of  the  appointment  of  the  receivers  five  quarters  rent 
had  become  payable  on  these  leases. 

So  far  as  the  rents  had  become  due  before  the  appointment  of 
the  receivers,  they  may  be  considered  as  appropriated  to  the 
purposes  for  which  the  Falls  Company  had  authorized  the  Bank 
to  receive  them,  though  they  remained  unpaid. 

The  question  arises,  to  what  extent  should  the  purposes  for 
which  the  Bank  were  authorized  to  receive  the  rents  require  the 
application  of  the  rents  which  had  become  payable  before  the 
appointment  of  the  receivers  1 

If  the  Bank  were  authorized  to  apply  these  rents  towards 
die  payment  of  the  principal  of  the  two  notes,  then  the  whole 
amount  of  the  five  quarters  rent  which  had  become  payable  be- 
fore the  appointment  of  the  receivers  is  absorbed  by  application 
to  such  payment. 

If  those  rents  are  applicable  only  to  the  payment  of  the  inter- 
est on  those  two  notes,  and  the  interest  on  those  two  notes  had 
been  paid  up  to  Jan'y  1, 1842,  then,  only  so  much  of  those  rents 
would  be  payable  to  the  Bank  as  would  pay  the  interest  on  those 
two  notes  from  Jan'y  1, 1842,  to  the  time  of  the  appointment  of 
the  receivers,  which,  I  think,  was  in  May,  1843. 

This  would  raise  the  question,  whether  the  rents  on  those 
leases  were,  by  the  agreement  between  the  Falls  Company  and 
the  Bank  when  the  leases  were  assigned  to  the  Bank,  applicable 
to  the  payment  of  the  principal  as  well  as  of  the  interest  of  these 
notes. 

But,  passing  this  question  for  the  present,  another  view  pre- 
sents itself.  The  note  of  $2,084  was  given  by  the  Falls  Com- 
pany to  the  Bank  for  interest  accrued  due  to  the  Bank  on  thehr 
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mortgages  and  jadgment*  Was  the  amount  of  that  note  credited 
by  the  Bank  on  their  mortgages  and  jadgment?  and  did  the 
Bank  receive  from  the  receivers,  in  payment  of  their  mortgages 
and  judgment,  only  the  amount  thereof  less  the  amount  of  this 
note  of  $2,084  ?  If  the  amount  of  this  note  for  $2,084  was  de- 
ducted from  the  amount  due  the  Bank  on  their  mortgages  and 
Judgment,  and  if,  as  I  suppose,  the  interest  due  and  in  arrear 
on  their  mortgages  and  judgment  was  more  than  the  amount  of 
that  note,  then,  the  question  will  be,  did  the  Bank  taking  this 
note  for  the  interest  on  their  mortgage  and  judgment  and  giving 
credit  for  the  amount  thereof  on  the  mortgages  and  judgment 
pay  that  interest  in  such  way  that  if  the  note  was  not  paid  the 
security  which  the  mortgages  and  judgment  afforded  for  that  inter- 
est was  lost  7 

As  a  general  rule,  the  taking  of  a  note  from  a  mortgagor  or 
judgment  debtor  for  interest  due  on  a  mortgage  or  judgment  is 
not  a  payment  of  the  interest  if  the  note  be  not  paid.  The  note, 
in  this  instance,  not  being  paid,  if  the  Bank  received  from  the 
*  receivers  only  the  amount  of  their  mortgages  and  judgment  after 
deducting  therefrom  the  amount  of  this  note,  then,  the  Bank 
have  not  received  the  amount  of  interest  which  had  become  paya- 
ble on  their  mortgages  and  judgment,  but  $2,084  short  of  it ; 
and  the  note  for  this  sum  remaining  unpaid,  the  Bank  should  still 
receive  the  full  amount  of  the  interest  upon  their  mortgages  and 
judgment,  unless  there  is  something  in  the  shape  which  the  Bank 
gave  to  the  transaction  in  reference  to  this  note  for  interest  which 
should  deprive  them  of  the,  right  they  would  otherwise  have  had. 
The  shape  the  transaction  took  was  this  :  The  Bank  took  a  note 
for  the  interest ;  and  instead  of  crediting,  or  saying  by  way  of 
credit  on  their  mortgages  and  judgment,  that  they  had  received  a 
note  for  the  interest,  they  entered  the  note  on  their  Bank  books  as 
discounted,  and  gave  credit  to  the  Falls  Company  on  their  Bank 
books  for  the  proceeds  of  the  note,  and,  I  presume,  charged  the 
Falls  Company  with  the  amount  of  interest  due  on  their  mortga- 
ges and  judgment.  Whether  any  credit  was  entered  on  the 
mortgages  and  judgment  of  interest  received,  and  how  that  credit 
was  made,  does  not,  I  think,  appear  from  the  papers  before  me. 
Should  the  fact  that  this  shape  was  given  to  the  transaction  put 
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the  Bank  in  any  worse  condition  than  if  they  had  simply  taken  a 
note  for  the  interest,  and  held  it,  without  passing  it  through  their 
Bank  books  in  the  form  ot  a  discount?  If  it  should  not,  then 
the  Bank  may  still  be  entitled  to  the  amount  of  rents  on  those 
leases  which  were  due  and  unpaid  at  the  time  of  the  appointment 
of  the  receivers,  on  account  of  the  interest  due  on  their  mortga- 
ges and  judgment  at  the  time  they  took  the  note  of  |2,084 ;  and 
if  they  are,  it  will  absorb  the  whole  amount  of  such  rents. 

I  desire  to  be  informed  whether,  in  the  settlement  between  the 
Bank  and  the  receivers  as  to  the  amount  due  the  Bank  on  their 
mortgages  and  judgment  the  Bank,  credited  this  note  of  $2,084, 
or  the  amount  thereof,  as  paid  on  their  mortgages  and  judgment, 
and  received,  in  full,  so  much  less. 

It  is  said  that  Redmond  or  The  Water  Power  Company  paid 
these  notes ;  and  that  therefore  the  rents  pledged  were  re- 
leased. I  do  not  see  it  in  this  light.  The  Falls  Company 
did  not  pay  them.  The  Bank  could  assign  them,  and  with  them 
whatever  security  they  had  for  their  payment. 

For  the  present  it  will  be  ordered,  that  so  much  of  the  rents 
on  these  leases  as  accrued  between  the  time  of  the  appointment 
of  the  receivers  and  the  time  of  the  sale  by  the  receivers  be  paid 
to  the  receivers. 

If  the  Bank  received  from  the  receivers  the  whole  amount  of 
their  mortgages  and  judgment,  principal  and  interest,  giving  no 
credit  for  the  $2,084  note,  then,  this  note  has  been  paid ;  for 
it  was  given  for  interest  on  the  mortgages  and  judgment ;  and 
the  question  will  be,  whether  the  i^ents  due  at  the  time  of  the 
appointment  of  the  receivers  are  applicable  to  the  payment  of 
the  principal  and  interest  of  the  note  for  $3,500,  or  only  the 
interest  of  that  note. 
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William  G.  Williams  and  others  v.  Maetin  Mabee  and 

others. 

Bill  filed  Jaly  11. 1848,  atAting  that  J.  S.  died  in  Marcfa,  1812,  having  devised  a  tiaet 
of  land  to  P.  S.  in  tnut  for  the  daughter  of  J.  S.,  a  married  woman,  and  lier  child- 
ren, free  from  the  control  of  her  hnshand.    The  daughter  died,  leaving  liz  child- 
ren.   On  the  4th  Korember,  1819,  the  daughter  and  her  huahand  and  the  diildren 
made  a  deed  of  the  land  to  G.  M.,  some  of  the  children  being  under  age ;  and  P. 
S.,  the  trustee,  subscribed  a  writing  under  seal  at  the  foot  of  the  deed  in  the  words 
followiug :  "  I  do  hereby  agree  to  the  above  conveyance  in  manner  and  form  theire- 
in  set  forth."    The  consideration  of  this  deed  was  a  deed  from  G.  H.  for  certain 
lands  in  Ohio.    The  bill  stated  that  P.  S.  had  removed  from  the  State;  and  prayed 
that  a  trustee  be  appointed  in  his  stead,  to  cany  the  trust  into  effect    It  appeared 
that  after  the  minor  children  came  of  age  they  joined  in  a  sale  and  conveyance  of 
the  land  in  Ohio.    The  Court  refused  to  appoint  a  new  trustee. 

A  sale  and  conveyance  made  by  persons  of  full  age  of  lands  which  had  been  convened 
to  them  while  under  age  in  exchange  for  lands  conveyed  by  them  while  under  age 
was  held  to  be  a  confirmation  of  the  deed  made  by  them  while  under  age. 

Bill  filed  July  11, 1843,  by  Wm  G.  Williams  and  Margaret 
his  wife,  Sanford  F.  Madden  and  Mary  his  wife,  John  Knoff, 
John  Fish  and  Sally  his  wife,  Hezekiah  Oliver  Cantwell  and 
Mary  Ann  his  wife,  Margaret  Randall  and  Lydia  Randall  of  the 
county  of  Coshocton,  in  the  State  of  Ohio,  stating  that  John 
Simmons  died  in  March,  1812,  leaving  a  will  and  codicil,  by 
which  he  devised  to  his  son  Peter  Simmons,  and  to  his  heirs  and 
assigns  forever,  a  tract  of  land  in  Sussex,  with  a  saw  mill  there- 
on, ^^  to  the  use  of  and  in  trust  for  his  daughter  Lydia,  wife  of 
John  Knoff,  and  all  her  children  which  she  then  had  or  might 
thereafter  have  by  the  said  Knoff,  so  that  the  said  Knoff  should 
have  no  power  or  control  over  the  same,  but  that  the  same  should 
go  to  the  sole  and  separate  use  and  benefit  of  his  said  daughter 
and  her  children."  That  the  said  Lydia  has  since  died,  leaving 
six  children  by  the  said  Knoff,  namely,  Susan,  who  intermarried 
with  Oliver  Randall,  and  who  has  since  died  leaving  the  com- 
plainant Mary  Ann,  wife  of  the  complainant  Cantwell,  and  the 
complainants  Margaret  Randall  and  Lydia  Randall  her  childrra, 
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he  complainant  Margaret,  who  intermarried  with  the  complain* 
ant  Williams,  Elizabeth^  who  intermarried  with  John  Davids, 
and  who  is  now  dead,  the  complainant  Mary,  wife  of  the  com- 
plainant Madden,  the  complainant  Sally,  wife  of  the  complainant 
Fish,  and  the  complainant  John  Knoff,  who  was  the  only  son. 

That  the  said  will  was  duly  proved  by  John  Simmons  and 
John  Linn,  the  executors  therein  named,  on  the  18th  March, 
1812. 

That  the  said  Peter  Simmons  took  up6n  himself  the  said  trost 
imposed  upon  him  by  the  said  will. 

That  a  deed  of  bargain  and  sale  was  drawn,  purporting  to  be 
made  between  the  said  John  Knoff  and  Lydia  his  wife,  Oliver 
Randall  and  Susan  his  wife,  Margaret  Knoff,  Elizabeth  Knoff, 
Mary  Knoff,  Sally  Knoff  and  John  Knoff,  of  Sussex  county.  New 
Jersey,  of  the  one  part,  and  George  Mabee,  of  the  said  county, 
of  the  other  part,  dated  November  4, 1819,  whereby,  for  the  con- 
sideration of  $500  expressed  in  said  deed  as  paid  to  the  said 
parties  of  the  first  part,  the  said  parties  of  the  first  part  con- 
veyed to  the  said  Mabee,  in  fee,  ^^  all  that  piece  of  land  which 
by  a  codicil  to  the  will  of  John  Simmons  was  left  to  Peter  Sim- 
mons in  trust  for  his  daughter  Lydia  and  her  children."  That 
the  said  deed  was,  on  the  day  of  the  date  thereof,  as  the  com- 
plainants have  been  informed,  executed  by  the  said  John  Knoff 
and  Lydia  his  wife,  Oliver  Randall  and  Susan  his  wife,  Margaret 
Williams  and  Elizabeth,  children  of  the  said  Elizabeth  Knoff. 
That  the  execution  of  the  said  deed  by  the  said  Susan  Randall 
was  by  compulsion  and  restraint,  and  not  of  her  own  free  will 
and  consent.  That  neither  the  said  Elizabeth  Knoff  nor  Mar- 
garet Knoff  was  of  legal  age  when  the  said  deed  was  so  executed. 
That  the  complainant  Margaret  Williams  was  of  the  age  of  19 
years  and  15  days,  and  the  said  Elizabeth  of  the  age  of  18  years, 
7  months  and  22  days,  and  that  the  said  John,  Mary  and  Sally 
were  still  younger. 

That  the  said  sum  of  $500  was  not  the  real  consideration  for 
for  said  deed,  and  that  no  money  or  value  whatever  was  received 
for  the  said  land  by  the  said  John  Knoff  and  Lydia  his  wife, 
Oliver  Randall  and  Susan  his  wife,  Mary  and  Elizabeth, 
or  any  of  them,  or  any  person  for  them ;    but  that  the  real 
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conBideration  was  a  certain  tract  of  land  in  Ohio  to  which  said 
Mabee  pretended  to  have  title,  which  he  pretended  to  convey  to 
the  said  John  Knoff  and  Oliver  Randall,  or  one  of  tliem,  or  some 
other  or  all  the  said  parties  named  in  said  deed  of  bargain  and 
sale ;  and  that  the  said  John  Ejdoff  and  Oliver  Randall,  nor 
either  of  them,  nor  any  one  of  the  parties  named  in  said  deed  to 
Mabee,  ever  obtained  the  possession  of  ihe  said  land,  or  derived 
any  benefit  from  the  pretended  title  of  said  Mabee  to  the  same 
BO  by  him  conveyed ;  but  that  the  said  title  was  defective  and 
void,  and  of  no  value  to  them  or  any  or  either  of  them,  al- 
though the  said  John  Knoff  and  Lydia  his  wife,  and  Oliver  Ran- 
dall and  Susan  his  wife,  removed  from  this  State  to  Ohio  with 
the  expectation  of  occupying  and  realizing  the  benefit  of  the  said 
land,  the  consideration  of  the  said  deed. 

That  the  complainants  have  been  informed,  and  believe  and 
charge,  that  the  said  George  Mabee  and  his  wife,  on  the  1st 
March,  1825,  by  deed  duly  executed  and  delivered,  for  the  con- 
sideration of  $300  therein  expressed,  did  convey  to  John  Mabee, 
of  said  county  of  Sussex,  the  said  lot  of  land  in  Sussex,  which 
said  lot  is  in  said  deed  described  as  the  lot  of  land  which  said 
George  Mabee  purchased  of  John  Knoff  and  his  wife  and  their 
children  ;  which  deed  was  recorded  &c. 

That  the  complainants  are  informed  and  believe  that  the  said 
John  Mabee  died  in  possession  of  said  land,  on  or  about  March 
1, 1836,  leaving  a  will,  which  was  duly  proved  by  Sarah  Mabee, 
his  widow,  and  Martin  Mabee  and  Jacob  Mabee,  his  sons ;  by 
which  will  the  said  John  Mabee  devised  all  his  real  estate  to  his 
children,  except  the  above  named  premises  mentioned  as  devised 
by  said  John  Simmons  to  the  said  Peter  Simmons,  trustee  as 
aforesaid. 

That  the  said  John  Mabee,  deceased,  left  George,  John,  Ja- 
cob, Robert  and  Martin  Mabee,  and  Ann,  wife  of  Schooley  Da 
rius,  Jane,  wife  of  Ephraim  Kimball,  and  Hannah,  wife  of  John 
Struble,  his  children  and  heirs  at  law. 

That  the  complainants  are  informed  and  believe  that,  after- 
wards, on  the  1 7th  of  March,  1838,  the  said  George  Mabee  and 
his  wife,  Jacob  Mabee,  Robert  Mabee  and  his  wife,  Schooley 
Darius  and  Ann  his  wife,  Ephraim  Kimbal  and*  Jane  his 
wife,  and  John  Struble  and  Hannah  his  wife,  by  a  deed  of  re- 
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lease  and  quitclaim,  did  bargain,  sell,  release  and  convey  to 
Martin  Mabee  the  lands  in  question ;  to  have  and  to  hold  to  the 
said  Martin  Mabee,  his  heirs  and  assigns  forever. 

That  the  complainants  have  been  informed  and  believe,  that 
the  said  Peter  Simmons,  the  said  trustee,  after  the  execution  of 
the  said  deed  from  John*Knofif  and  wife  and  Oliver  Randall  and 
wife  and  Margaret  Williams  and  Elizabeth  Davids  to  the  said 
George  Mabee,  removed  from  this  State  to  the  western  part  of 
Pennsylvania,  not  less  than  15  years  ago,  to  the  best  of  the  com- 
plainants' information.  That  the  complainants  are  unable  to 
say  whether  or  not  he  is  still  living. 

That  the  said  John  Knoff  died  in  May,  1844,  and  that  the 
said  Lydia,  his  widow,  died  August  10, 1838,  leaving  the  com- 
plainants Margaret  Williams,  Mary  Madden,  Sally  Fish  and 
John  Knoff,  her  children,  and  the  complainants  Mary  Ann  Cant- 
well,  Margaret  Randall  and  Lydia  Randall,  her  grandchildren, 
children  of  Susan  Randall,  her  heirs  at  law ;  the  said  Susan 
having  died  before  the  death  of  said  Lydia  Knoff,  and  the  said 
Elizabeth  Davids  being  also  then  dead  without  leaving  any  chil- 
dren. 

That  the  said  John  Mabee  the  younger  and  the  said  Martin 
Mabee,  since  the  death  of  the  said  John  Mabee  the  elder,  or  one 
of  them,  have  or  has  occupied  and  enjoyed  the  premises  in  ques- 
tion, and  received  the  rents,  issues  and  profits  thereof,  and  still 
receive  the  same. 

That  since  the  death  of  the  said  Lydia  Knoff  the  complainants 
have  frequently  and  in  a  friendly  manner  applied  to  the  said 
John  Mabee  and  Martin  Mabee  to  yield  up  to  the  complainants 
the  possession  &c. ;  and  to  account  for  the  said  rents  and  profits, 
or  to  make  a  proper  compensation  to  the  complainants  and  re- 
ceive a  perfect  title  from  the  complainants. 

The  bill  prays  that  a  trustee  be  appointed,  instead  of  the  said 
Peter  Simmons,  to  carry  into  effect  the  trust  contained  in  the 
said  will  of  John  Simmons  in  relation  to  the  premises  in  ques- 
tion ;  and  that  an  account  may  be  taken  of  the  rents  and  profits 
which  have  come  to  the  hands  of  the  defendants,  or  either  of 
them,  and  that  they  may  be  made  to  account  therefor  to  the  trus-  * 
tee  so  to  be  appointed,  to  be  appropriated  in  discharge  of  the 
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said  trust ;  and  that  the  premises  may  be  sold  under  the  direc- 
tion of  this  court,  and  that  all  proper  parties  be  decreed  to  join 
in  the  said  sale ;  and  for  such  other  and  farther  relief  as  &c. 

Process  is  prayed  against  Martin  Mabee  and  his  wife,  John 
Mabee  and  his  wife  and  Peter  Simmons. 

The  answer  of  Martin  Mabee  was  filed  June  14, 1847.  He 
admits  the  will  of  John  Simmons  as  stated  in  the  bill.  Admits 
that  John  Knoff  and  Lydia  his  wife,  Oliver  Randall  and  Sosan 
his  wife,  Margaret  Knoff  and  Elizabeth  Knoff  executed  to  (Jeo. 
Mabee  a  deed  for  the  premises  in  question,  for  the  consideration 
of  $500,  dated  Nov.  4^  1819 ;  but  that  said  deed  was  not,  nor 
was  any  other  deed  for  said  land  executed  by  Mary,  John  and 
Sarah,  children  of  said  Lydia,  or  either  of  them,  to  said  (xeorgfi 
Mabee,  to  his  knowledge  or  belief. 

He  denies  that  the  said  deed  was  executed  by  Susan  Randall 
upon  any  compulsion  and  restraint,  but,  as  he  is  informed  and 
believes,  of  her  own  free  will,  without  any  fear,  threats  or  com- 
pulsionof  her  husband  or  of  any  other  person.  He  says  he  has  no 
knowledge  of  the  age  of  Margaret  and  Elizabeth  Knoff  when 
they  executed  the  said  deed. 

He  denies  that  the  said  deed  was  without  adequate  considera- 
tion ;  but  says  he  is  informed  and  believes  that  it  was  made  in 
consideration  of  $212  in  money,  paid  by  said  George  Mabee,  and 
the  conveyance  to  the  use  of  the  wife  and  children  of  said  John 
Knoff  of  a  tract  of  land  of  112  acres  in  Coshocton,  Ohio,  for 
which  the  said  George  Mabee  had  paid  $300 ;  which  consider- 
ation was  more  than  the  value  of  the  lands  conveyed  by  the  sidd 
deed  to  the  said  George  Mabee. 

He  denies  that  the  title  to  said  lands  in  Ohio  was  defective ; 
but  says  he  is  informed  and  believes  that  the  title  was  good,  valid 
and  subsisting  at  the  time  of  the  said  conveyance  thereof ;  and 
that  if  Knoff  and  his  wife  did  not  have  possession  thereof  it  must 
have  been  by  reason  of  their  own  neglect  and  misconduct. 

He  states  that  the  contract  for  the  conveyance  of  the  said 

land  to  the  said  Geo.  Mabee  was  upon  adequate  and  full  considera- 

•  tion,  and  for  the  benefit  and  advantage  of  the  said  Lydia  Knoff  and 
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her  children,  who  were  poor  and  needed  more  land  for  their  com- 
fortable sapport,  and  believed  it  would  be  better  for  them  to 
move  to  Ohio,  where  they  would  have  a  farm  of  112  acres  and 
more  means  of  subsistence ;  and  that  the  said  conveyance  by  the 
said  George  Mabee  to  them  was  made  in  good  faith,  and  truly  to 
the  interest  and  advantage  of  the  said  family. 

He  says  that  Peter  Simmons,  the  said  trustee,  agreed  with 
the  said  family  in  the  belief  that  the  said  contract  would  be 
to  their  advantage ;  and  that  he  united  with  them  in  the  said 
contract,  and  also  in  the  said  deed,  and  expressed  his  concurrence 
herein  by  his  writing,  under  his  hand  and  seal,  subjoined  to  the 
said  deed,  as  follows  ;  ^^  I  do  hereby  agree  to  the  above  convey- 
ance in  manner  and  form  therein  set  forth.  Oiven  under  my 
hand  and  seal  the  date  above." 

He  says  that  the  said  George  Mabee,  soon  after  the  said  con- 
veyance to  him,  took  possession  of  the  premises  in  question 
claiming  to  be  the  owner  thereof,  and  occupied  the  same  until 
about  May  1,  1825,  when  he  sold  and  conveyed  the  same  to  John 
Mabee,  for  $300,  which  was  then  estimated  to  be  the  full  value 
thereof.  That  John  Mabee  continued  in  possession  of  said  land 
until  about  February  11, 1836,  when  he  died,  leaving  a  will  by 
which  he  directed  the  said  land,  together  with  other  lands,  to  be 
sold  to  pay  debts  and  legacies,  as  by  said  will  appears.  That 
the  executors  of  the  will  of  said  John  Mabee,  and  all  the  children 
of  the  said  John  Mabee  except  his  son  John,  united  in  the  con- 
veyance of  the  land  in  question,  with  others,  to  this  defendant, 
by  their  deed  dated  March  17, 1838.  That  the  land  in  question, 
after  the  death  of  said  John  Mabee,  up  to  the  time  of  the  con- 
veyance in  question,  was  occupied  by  the  heirs  and  executors  of 
the  said  John  Mabee ;  and  since  the  conveyance  thereof  to  this 
defendant  has  been  occupied  by  them  to  this  time.  And  he  sub- 
mits that  the  land  in  question  having  been  in  the  possession  of 
him,  this  defendant,  and  those  under  whom  he  holds,  since 
1819,  more  than  twenty-three  years  before  the  commencement 
of  this  suit,  he  ought  not  now  to  be  disturbed  in  the  enjoyment 
thereof ;  but  should  be  protected  by  the  Statute  of  limitations ; 
and  he  prays  the  benefit  thereof  as  fully  as  if  he  had  formally 
pleaded  the  same. 

32 


506  WILLIAMS  V.  MABEE.  [iXUTE 

He  says  he  is  informed  and  believes  that,  after  the  sidd  John 
Knoff  and  his  family  had  moved  to  Ohio,  the  said  George  Mabee 
offered  to  the  said  John  Knoff  and  Peter  Simmons  that,  if  they 
would  re-convey  to  him  the  said  land  in  Ohio  and  pay  back  the 
money  paid  by  him  as  part  of  the  consideration  of  the  premises 
in  question,  he  would  re-convey  the  premises  in  question  to  them ; 
but  they  refused  to  do  so. 

That  since  the  commencement  of  this  suit  a  proposition  was 
made  to  him  to  arrange  the  matter  in  controversy ;  and  with  a 
view  to  such  arrangemement  he  made  various  propositions,  and, 
among  others,  he  proposed  to  said  Peter  Simmons  that,  if  he 
would  procure  a  conveyance  to  this  defendant  of  the  said  Ohio 
land  by  the  same  or  as  good  a  title  as  that  which  said  George 
Mabee's  deed  gave,  he  would  pay  and  allow  to  him,  the  said 
Peter  Simmons,  or  to  the  heirs  of  the  said  John  Knoff  and  wife, 
the  full  value  of  the  said  tract  of  land  in  Sussex,  [the  premises 
in  question,]  deducting  what  had  been  paid  by  the  said  George 
Mabee  thereon ;  but  that  said  Peter  declined  the  said  proposi- 
tion, saying  he  had  no  authority  or  power  to  procure  such  con- 
veyance. 

He  says  that  the  claim  of  the  complainants  has  been  in  treaty 
for  arrangement  almost  ever  since  the  filing  of  the  bill  of  com- 
plainant ;  and  that  in  July,  1846,  as  he  is  informed  and  believes, 
a  copy  of  an  order  to  file  an  answer  to  the  bill  was  served  on  this 
defendant,  and  that  this  defendant,  through  his  solicitor,  then  re- 
newed the  said  treaty  of  arrangement,  and  the  same  was  continued 
until  September  then  next,  at  which  time  the  said  Peter  Sim- 
mons, who  resided  somewhere  in  the  western  part  of  Pennsylvania, 
visited  Sussex,  and  called  on  this  defendant  in  relation  to  the 
said  claim,  and  this  defendant  proposed  further  terms  which  he, 
the  said  Peter  Simmons,  said  he  was  not  authorized  to  accept  in 
the  absence  of  the  children  and  heirs  of  the  said  John  Knoff  and 
wife,  who  resided  in  Ohio,  but  it  was  proposed  that  the  solicitor 
of  the  complainants  and  the  said  Peter  should  communicate  by 
letter  to  the  said  children  and  heirs  the  terms  of  the  proposition, 
and  that  proceedings  in  the  suit  should  be  suspended  until  an 
answer  should  be  obtained.  And  he  says  he  was  informed  and 
believes,  that  the  solicitor  of  the  complainants  did  communicate 
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by  letter  to  the  complainants,  or  some  of  them,  the  said  proposi- 
tion ;  and  he  has  several  times  since  inquired  for,  but  has 
receiyed  no  reply  thereto ;  and  that  by  reason  of  the  said  under- 
standing he  has  omitted  to  file  his  answer  until  this  time ;  and 
that  the  omission  to  file  his  answer  has  not  been  for  the  purpose 
of  delay,  but  with  the  desire  and  expectation  of  haying  some  ami- 
cable arrangement  of  the  same. 

Testimony  was  taken  on  both  sides. 

TT.  Hoisted  for  the  complainants. 

D.  Haines  for  the  defendants.  He  cited  1  Bro.  Ch.  72  ;  18 
Ves.  895,  418 ;  2  Ch.  Ca.  63 ;  1  Cruise's  Dig.  493,  5,  524  ; 
Ambl.  545 ;  1  Coxe's  Ch.  199 ;  3  Cruise's  Dig.  375  ;  6  76.  29 ; 
Seltffyn  on  Trusts^  138 ;  3  Burr^  1794. 

The  Chancellor.  If  the  concurrence  of  Peter  Simmons, 
the  trustee,  in  the  conyeyance  made  to  Mabee  in  1819,  expressed 
at  the  foot  of  that  deed,  amounted  to  a  conyeyance  by  him  of  the 
legal  estate,  the  consequences  of  such  conyeyance  would  be  the 
same  against  a  new  trustee  as  against  Simmons.  If,  by  reason  of 
such  concurrence,  Simmons  could  not  maintain  ejectment,  a  new 
trustee  could  not ;  and  in  this  yiew  the  appointment  of  a  new 
trustee  would  be  useless. 

If  there  is  any  equity,  at  this  late  day,  in  any  of  the  cestuisj  it 
must  arise  from  Mabee's  haying  knowledge  of  the  trust  when  he 
took  the  conyeyance  of  1819.  But  by  this  knowledge  Mabee 
became  trustee ;  and  the  trust  would  follow  to  his  grantees,  as 
far  as  they,  respectiyely,  had  notice  of  the  trust,  or  are  chargea- 
ble with  notice ;  and  no  further.  « In  this  yiew,  also,  I  see  no 
good  reason  for  the  appointment  of  a  new  trustee. 

If  the  said  concurrence  of  Simmons,  the  trustee,  expressed  as 
aforesaid,  did  not  conyey  the  legal  estate  out  of  him,  yet  Mabee 
is  protected  so  far  as  respects  the  cestuis  que  trust  who  were  of 
age  and  joined  in  the  said  conyeyance  to  him. 

In  reference  to  the  rest  of  the  cestuis  que  trusty  or  all  of  them 
but  one,  a  fact  appears  in  the  testimony  of  a  witness  residing  in 
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Ohio,  taken  under  a  commission,  which  does  not  appear  in  the 
pleadings,  n9t  being  known,  as  I  suppose,  to  the  defendants  until 
the  return  of  the  commission,  and  which  should  bare  an  influence 
in  favor  of  the  defendants.  It  is,  that  the  cestuis  que  trust  after 
they  were  all  of  age,  or  their  representatives,  sold  and  conveyed 
their  interest  in  the  Ohio  farm  which  was  conveyed  by  Mabee  in 
exchange  for  the  lands  in  question  in  this  suit.  This  testimony 
speaks  as  to  all  but  one ;  and  the  defendants  think  they  can  show 
that  that  one  also  joined  in  the  conveyance  of  the  Ohio  farm. 

I  think  that  this  act  should,  after  so  great  a  lapse  of  time, 
under  a  proper  state  of  pleadings,  be  considered  a  confirmation 
of  the  deed  to  Mabee  by  all  the  cestuis  que  trust  who  joined  in 
the  conveyance  of  the  Ohio  farm.  And  I  am  willing,  under  the 
circumstances,  that  such  course  be  taken  in  the  cause,  on  the 
part  of  the  defendants,  as  will  give  them  the  benefit  of  this  fact. 

If,  under  these  views,  it  is  thought,  on  the  part  of  the  com- 
plainakits,  that  either  of  the  cestuis  que  trust  is  in  a  position  to 
call  for  an  execution  of  the  trust  so  far  as  his  or  her  interest  is 
concerned,  I  have  no  objection  to  retain  the  bill.  But  these  sug- 
gestions are  made  without  prejudice,  and  without  intending  to 
give  any  decided  conviction  in  favor  of  any  cestui  que  trust 
though  he  or  she  may  not  have  joined  in  the  conveyance  of  the 
Ohio  farm. 

A  new  trustee  will  not  now  be  appointed. 
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Thomas  Black  and  John  Black  v.  Asher  Morse,  Aaron  R. 

Combs  and  others. 

T.  gare  two  mortgages,  one  to  M.  and  the  other  to  R.  of  a  tract  of  land  of  18  acres ;  and 
afterwards  conTeyed  to  A.  half  of  the  tract,  and  thereupon  A.  gave  to  T.  an  obligation 
that  he  would  paj,  as  part  of  the  purchase  money  for  the  said  nine  acres,  the  said 
two  mortgages  to  M.  and  R.  A.  afterwards  gave  to  B.  a  bond,  and,  to  secure  it,  a 
mortgage  on  the  nine  acres  he  had  bought  of  T.,  as  additional  security  for  money  for 
which  B.  held  A/s  mortgage  on  other  lands.  T.  afterwards  conveyed  the  residue 
of  the  tract  to  C,  with  full  coyenants  of  warranty,  and  at  the  same  time  asssigned 
to  C.  the  said  obligation  of  A.  to  pay  the  two  mortgages  held  by  M.  and  B.  M.  filed 
a  bill  for  the  foreclosure  of  his  mortgage ;  making  B.  a  party  defendant.  B.  was 
not  made  a  defendant,  he  not  baring  got  his  mortgage  from  A.  when  the  bill  was 
filed.  A  decree  was  obtained  in  that  suit  for  the  sale  of  the  whole  tract,  to  satisfy 
the  mortgages  of  M.  and  B. ;  and  a  Ji.  fa.  for  sale  was  issued  to  the  Sheriff.  B* 
then  filed  hiA  bill,  stating,  that  the  half  remaining  in  T.  after  he  had  sold  half  to  A. 
was  sufficient  to  pay  the  mortgages  to  M.  and  R.,  and  submitting  that  the  half  so 
remaining  in  T.,  and  which  was  afterwards  conyeyed  by  T.  to  C,  should  be  first 
sold ;  and  prayed  an  injunction  staying  proceedings  on  the  /i,  /a,  which  had  been 
issued.    The  injunction  was  allowed. 

On  answer  and  motion  to  dissolye  the  injunction,  it  was  held  that,  as  between  G.  and 
A.,  the  half  so  conveyed  to  A.  ought  to  be  first  sold,  to  pay  the  mortgages  held  by  M. 
and  R. ;  and  that  the  equity  was  the  same  between  0.  and  B.,  the  mortgagee  from  A. 

ffdd,  that  A.  was  not  a  competent  witness  to  prove  payment  of  his  said  obligation  to 
T.,  though  B.  had  released  him  from  personal  liability  on  his  said  bond  to  B.  and 
agreed  to  rely  only  on  the  said  motgage  given  by  A.  to  B. 

Ildd,  that  T.,  on  being  released  by  C.  from  his  coyenants  in  his  deed  to  C,  was  a  com- 
petent witness  to  prove  that  B.  had  notice,  before  he  took  his  mortgage  from  A.,  that 
A.  had  given  his  obligation  to  T.  to  pay  the  mortgages  held  by  M.  and  R. 

Joseph  I.  Thompson  executed,  mth  his  wife,  two  mortgages 
on  a  tract  of  land  of  18  76-100  acres  ;  one  to  Asher  Morse  for 
$400,  dated  June  7, 1837 ;  the  other  to  Richard  Davis  and  Jos. 
Murphy  for  $500,  dated  May  19,  1838,  which  was  afterwards 
assigned  to  Jos.  F.  Randolph ;  and  afterwards,  by  deed  dated 
May  28, 1842,  executed  by  him  and  his  wife,  conveyed  nine 
acres  of  the  said  tract  to  Simon  Abrams.  On  this  conveyance 
to  Abrams  he  executed  and  delivered  to  Thompson  a  bond,  dated 
June  1, 1842,  in  the  penal  sum  of  |1,800,  conditioned  "  that 
he,  Abrams,  his  heirs  &c.,  should  pay  the  said  two  mortgages  on 
the  whole,  tract. 
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On  the  Ist  of  April,  1843,  Abrams  executed  to  Thomas  Black 
and  John  Black  a  bond  conditioned  for  the  payment  of  $865  28  ; 
and  on  the  20th  July,  1843,  executed  to  the  said  Blacks  a  mort- 
gage on  the  nine  acres  so  conveyed  to  him  by  Thompson,  to  se- 
cure the  payment  of  the  said  bond ;  which  last  mentioned  mort- 
gage was  recorded  July  21, 1843. 

On  the  3d  of  August,  1843,  Thompson,  with  his  wife,  by  deed 
of  that  date,  conveyed  the  residue  of  the  said  tract  of  18  76-100 
acres  to  Aaron  R.  Combs,  with  full  covenants  of  warranty ;  and 
on  the  same  day  assigned  to  Aaron  R.  Combs  the  said  bond  of 
Abrams  conditioned  for  the  payment  of  the  said  two  mortgages 
held  by  Morse  and  Randolph. 

At  the  time  this  bond  was  assigned  to  Combs  there  was  an  in- 
dorsement on  it,  signed  by  Thompson,  dated  July  18, 1843,  of 
the  receipt  of  $130  on  the  said  bond. 

Morse  6led  his  bill  in  this  court  for  the  foreclosure  of  Ids 
mortgage ;  making  Randolph  a  party  defendant.  The  subpenas 
on  this  bill  were  returned  to  the  July  term,  1843.  The  Blacks 
were  not  made  defendants  in  that  suit.  They  did  not  get  their 
mortgage  till  July  20, 1843 ;  probably  after  the  subpenas  were 
issued  in  the  cause. 

In  January  term,  1844,  a  decree  in  that  suit  was  obtained  for 
the  sale  of  the  whole  tract  of  18  76 -100th  acres,  to  satisfy 
Morse  $442  62  and  costs,  and  to  satisfy  Randolph  $550  62  and 
costs.     And  a  Ji.fa.  for  sale  was  issued  to  the  sheriff. 

In]this  state  of  things  the  Messrs.  Black  exhibited  their  bill,  filed 
May  15, 1844,  stating  that  they  had  no  knowledge  of  the  pro- 
ceedings in  the  before  mentioned  suit  until  the  premises  were 
advertised  for  sale ;  that  they  are  satisfied  that  that  part  of  the 
premises  covered  by  the  Morse  and  Randolph  mortgages  which 
Thompson  retained,  after  the  copveyance  of  the  nine  acres  to 
Abrams,  are  sufficient  to  satisfy  the  Morse  and  Randolph  mort- 
gages ;  and  submit  that  the  said  residue  of  the  said  premises  re- 
maining in  Thompson  should  be  first  sold ;  that  they  are  inform- 
ed and  believe  that  Thompson  intends  to  direct  the  sheriff  to  sell 
first  the  nine  acres  so  sold  by  bim  to  Abrams,  and  by  Abrams 
mortgaged  as  aforesaid  to  them  ;  and  that  in  such  case  they  must 
lose  their  debt,  .as  Abrams,  since  the  execution  and  delivery  of 
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the  said  mortgage  to  them,  has  become  insolvent,  and  has  no 
other  property  out  of  which  they  can  realize  the  amount  due  them 
on  their  said  mortgage. 

The  bill  prays  an  injunction  restraining  the  sale  of  the  said 
nine  acres ;  and  for  such  other  and  further  relief  &c. 

The  injunction  was  allowed. 

Answers  were  put  in  and  proofs  taken ;  and  the  cause  was 
submitted  on  the  pleadings  and  proofs  and  written  briefs. 

J.  L.  J\r,  Stratton  for  complainants. 

P.  Vredenbergh  for  Combs. 

The  Chancellor.  On  the  purchase  by  Abrams  of  the  nine 
tkcres  of  the  tract  covered  by  the  Morse  and  Randolph  mortgages, 
if  he  had  paid  the  consideration  in  full,  an  equity  would  have 
arisen  in  his  favor  requiring  that  the  residue  of  the  tract  re- 
maining in  Thompson  should  be  first  sold  for  or  towards  the 
satisfaction  of  those  mortgages. 

He  did  not  pay  the  consideration  in  full ;  $900  of  it,  an 
amount  equal  to  what  was  then  due  on  the  said  two  mortgages, 
was  retained  by  him ;  and  he  gave  Thompson  his  bond  condi- 
tioned that  he  would  pay  that  sum  by  paying  those  mortgages. 
No  equity,  heretofore,  arose  in  his  favor,  either  against  Thomp- 
son or  his  grantee,  to  have  the  land  which  remained  in  Thompson 
first  sold. 

An  effort  has  been  made  on  the  part  of  the  complainants  to 
show  that  Abrams  afterwards  paid  to  Thompson  the  |^900*  From 
the  proofs  in  the  cause  in  reference  to  this  matter,  even  if 
Abrams's  testimony  were  competent,  I  am  satisfied  that,  with 
the  exception  the  $130  indorsed  i#the  said  bond,  it  never  was 
paid. 

Have  the  Blacks,  the  complainants  in  this  case,  any  better 
equity  against  Thompson  than  Abrams  had  7  It  is  said  that  the 
bond  given  by  Abrams  to  Thompson  is  no  lien  on  the  nine  acres. 
The  question  is  not  whether  this  bond  is  a  lien  on  the  nine  acres ; 
hvit  whether  Abrams's  giving  a  mortgage  to  the  Messrs.  Black 
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on  the  nine  acres  gave  them  any  better  equity  than  Abrams  had ; 
whether  it  gives  them  the  equity  which  Abrams  would  have  had 
if  he  had  paid  to  Thompson  the  whole  consideration  money. 
Had  the  Messrs.  Black  a  right  to  presume  that  Abrams  had  paid 
the  full  consideration  money,  and  to  repose  on  the  equity  which 
in  that  case  would  have  arisen  in  favor  of  Abrams.  The  Messrs. 
Black  are  chargeable  with  knowledge  of  the  Morse  and  Ran- 
dolph mortgages,  covering  the  whole  tract.  They  were  recorded. 
Was  the  fact  that  Thompson  had  given  a  deed  for  nine  acres  of 
it  to  Abrams  sufficient  ground  for  them  to  assume  that  Abrams 
had  paid  Thompson  the  full  consideration  for  the  nine  acres^ 
knowing,  as  he,  Abrams,  did,  [for  he  too  was  chargeable  wiUi 
that  knowledge,]  that  there  were  two  mortgages  covering  the 
whole  tract  7  Had  they  a  right  to  assume,  from  the  m^re  fact 
of  a  deed  for  the  nine  acres,  that  Abrams  had  paid  the  full  con- 
sideration, and  to  omit  inquire  of  Abrams  or  Thompson  how  it 
was  ?  If  they  inquired,  and  ascertained  how  it  was,  and  acted^ 
in  taking  their  mortgage,  on  the  idea  that  the  bond  given  by 
Abrams  to  Thompson  was  not  a  lien,  they  acted  on  mistaken 
ground ;  for  the  question  is  not,  whether  the  bond  was  a  lien,  but 
whether  Abrams,  having  assumed  the  payment  of  the  Morse  and 
Randolph  mortgages,  had  any  equity  to  have  the  land  retained 
'  by  Thompson  first  sold. 

The  only  ground  the  Messrs.  Black  can  take  is  that,  seeing 
that  Thompson  had  made  a  deed  to  Abrams  for  the  nine  acres^ 
they  were  deceived  into  the  belief  that  Abrams  had  paid  the  full 
consideration  money ;  and  that,  therefore,  though  Abrams  had 
not  paid  the  full  consideration,  and  had,  himself,  no  equity  against 
Thompson,  yet  that  they  have.  This  will  not  do.  With  the 
knowledge  of  the  existence  of  the  mortgages  to  Morse  and  Ran- 
dolph of  the  whole  property,  and  the  knowledge  which  every  man 
must  be  presumed  to  have  oftthe  different  modes  of  dealing  when 
land  which  is  subject  to  mortgage  is  conveyed  by  the  mortgagor, 
they  had  no  right  to  omit  inquiry  and  rely  on  the  face  of  the  deed 
from  Thompson  to  Abrams  as  proving  payment  of  the  considera- 
tion. No  man  would  have  advaticed  money  on  a  mortgage  from 
Abrams  on  the  nine  acres  under  sucli  circumstances.  And  they 
did  not  advance  money.    They  merely  took  this  mortgage  from 
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Abrams  as  additional  security  for  money  to  secure  which  they 
had  a  mortgage  on  Abrams's  mill  property.  I  am  of  opinion 
that,  eyen  without  the  evidence  of  notice  of  the  bond  given  by 
Abrams  to  Thompson,  the  complainants  have  no  better  equity 
against  Thompson  than  Abrams  had. 

But  Thompson  swears,  that  he  informed  one  of  the  Blacks,  be- 
fore they  took  their  mortgage  from  Abrams,  that  he  had  a  bond 
against  Abrams  by  which  the  part  he  had  sold  to  Abrams  was 
bound  to  pay  the  mortgages  that  were  against  the  whole  proper- 
ty ;  that  he  named  the  mortgages,  and  who  held  them,  and  the 
amount  of  them.  It  was  said  in  argument,  on  the  part  of  the 
complainants,  that  this  was  not  a  true  description  of  the  bond — 
that  the  bond  did  not  bind  the  land  conveyed  to  Abrams,  but 
bound  Abrams  to  pay  the  mortgages.  There  is  nothing  in  this* 
The  effect  is  the  same.  Abrams  was  bound  by  the  bond  to 
pay  the  mortgages ;  the  mortgages  were  existing  in  the  hands  of 
third  persons,  and  were  liens  on  the  whole  tract.  Abrams,  by 
his  bond  to  Thompson,  became  bound  to  pay  them.  As  between 
him  and  Thompson  he  had  no  equity  that  the  land  retained  by 
Thompson  should  pay  them ;  but  the  lien  thereof,  as  between  him 
and  the  mortgages,  remained  on  the  \?hole  tract ;  and  as  between 
him  and  Thompson  was,  in  equity,  wholly  on  the  part  he  had 
bought. 

I  see  no  objection  to  Thompson's  competency,  if  his  evidence 
was  necessary.  He  was  released  from  his  covenants  in  his  deed 
to  Combs  before  he  was  sworn.  He  has,  then,  conveyed  to 
Combs  without  covenants,  and  assigned  to  Combs  the  bond  of 
Abrams  by  which  Abrams  agreed  to  pay  the  mortgages,  and  by 
the  effect  of  which  Abrams's  nine  acres  would  in  equity  be  di- 
rected to  be  first  sold.  As  between  Abrams  and  Combs,  I  do 
not  see  that  Thompson  has  any  interest.  The  fact  that  his  bonds 
accompany  the  mortgages  to  .Morse  and  Randolph  makes  no 
difference  in  this  respect.  The  lands  are  all  still  bound  by  those 
mortgages  :  the  question  is,  simply,  which  land  shall  be  sold  first, 
the  land  conveyed  to  Abrams  or  that  conveyed  to  Combs. 

Is  Abrams  a  competent  witness  on  this  question  1  The  com- 
plainants have  released  him  from  personal  liability  on  the  bond 
he  gave  them,  and  have  agreed  to  rely  on  the  land  only,  that  is, 


514  •  BLACK  V.   HORSE.  [jTNE 

the  nine  acres  mortgaged  by  Abrams  to  them.  Is  not  Abrams 
still  interested  in  having  Combs's  land  first  sold  to  pay  the  Morse 
and  Randolph  mortgages  ?  If  those  mortgages  are  satisfied  out 
of  Combs's  land,  Abrams  has  the  nine  acres  to  pay  his  own  debt 
to  the  complainants  and  to  relieve,  to  the  extent  of  their  yalue, 
the  mortgage  on  his  mills.  It  is  said  his  interest  is  bakmced : 
that  if  Combs's  land  is  sold  to  pay  the  Morse  and  Randolph 
mortgages,  he  would  be  liable  to  Combs  on  the  bond  he  gave 
Thompson  and  which  Thompson  assigned  to  Combs.  Bat  this 
is  a  suit  between  the  Messrs.  Black,  as  assignees  of  Abrams, 
against  Combs,  for  the  purpose  of  decidhig  the  question  whether 
the  part  conveyed  to  Abrams  or  the  part  conveyed  to  Combs 
shall  be  first  sold;  and  this  depends  on  the  question  whether 
Abrams  paid  to  Thompson  the  amount  of  that  bond.  If  this 
court,  in  a  suit  in  which  Combs  is  a  party,  decide  that  Abrams 
paid  to  Thompson  the  amount  of  that  bond,  and  therenpon  decree 
Comsb's  that  land  be  first  sold,  could  Combs  maintam  an  action 
on  the  bond  1  Again,  if  it  be  decreed  here  that  the  land  con- 
veyed to  Abrams  be  first  sold,  it  will  be  liable  for  the  costs  of 
the  foreclosure,  and  for  interest  upon  the  interest  of  the  two  mortga- 
ges and  on  the  costs,  from  the  time  of  the  decree ;  whereas  if  it 
be  decreed  that  the  land  conveyed  to  Combs  be  first  sold,  he 
has  but  to  pay  the  amount  due  on  the  bond  assigned  to  Combs, 
and  avoid  costs,  or  be  subject  to  a  much  less  amount  of  costs  if 
he  suffers  a  prosecution  on  that  bond.  It  seems  to  me  that  it 
cannot  be  said  that  his  interest  is  balanced ;  and  I  am  inclined 
to  think  he  is  not  a  competent  witness.  But,  if  he  is,  the  pay- 
ment of  the  bond,  as  I  have  said  before,  is  not  established. 

As  to  the  $130  indorsed  on  the  bond  as  received  by  Thompson 
from  Abrams,  it  was  paid,  and  the  payment  thereof  was  indorsed 
on  the  bond,  before  the  assignment  of  the  bond  by  Thompson  to 
Combs.  If  Thompson,  notwithstanding  the  condition  of  Abrams's 
bond  to  him  required  Abrams  to  pay  the  mortgages,  had  received 
from  Abrams  the  $900  mentioned  in  the  condition  of  the  bond, 
and  thus  received,  himself,  the  full  consideration  for  the  nine 
acres,  an  equity  would  have  arisen,  between  Abrams  and  Thomp- 
son, in  favor  of  Abrams,  to  have  the  lands  remaining  in  Thompson 
first  sold  for  the  satisfaction  of  the  two  mortgages.     His  receiv- 
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ing  part  of  it  raises  an  equity  to  that  extent.  Thompson,  on 
receiving  part  of  the  money,  should  have  applied  that  part  to- 
wards the  if^ayment  of  the  mortgages.  If  he  did  not  do  so,  the 
land  retained  hy  him  should  be  first  liable  for  it.  And  Combs, 
haying  notice  of  that  payment,  by  the  indorsement  on  the  bond, 
is  subject  to  the  same  equity. 

It  will  be  decreed  that  the  nine  acres  be  first  sold,  to  raise  a 
sum  e<l«ial  to  the  amount  due  on  the  bond  given  by  Abrams  to 
Thompson ;  and  that  for  the  residue  the  land,  of  Combs  is  first 
liable. 

Order  accordingly. 
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John  D^  Groot  v.  E.  R.  V.  Wright  and  "wife. 

The  bill,  filed  in  1848,  stated  that,  in  1617,  the  oompUunant's  mother,  a  widow,  agreed 
with  complainant  that  he  might  take  possession  of  a  tract  of  land,  and  make  im- 
provements on  it ;  and  that,  lb  consideration  of  his  so  doing,  he  might  take  the 
rents,  issues  and  profits  thereof  during  his  natural  life.  That  the  oompBunani^  ac- 
cordingly, took  possession  of  and  has  since  continued  to  cultivate  the  said  ti«ct, 
and  to  take  the  rents,  issues  and  profits  thereof,  and  has  built  a  dwelling  house  Ac 
thereon.  That  his  mother,  in  1846,  convened  the  said  tract  to  a  daughter  of  the 
complainant,  in  fee,  for  the  consideraticn  of  natural  love  and  affection.  That  the 
said  deed  was  accepted  bj  the  daughter  with  full  knowledge  of  the  interest  of  the 
complainant ;  and  that  |t  was  understood  and  agreed  that  it  was  not  to  take  eflfoct 
during  the  life  of  complainant.  The  bill  prajed  that  the  deed  might  be  cot- 
rected ;  and  that  the  daughter  might  be  restndned  by  ii^unction  from  proeecnting 
an  ejectment    The  injunction  was  allowed.    The  mother  was  not  made  a  party. 

The  answer  denied  all  knowledge  or  information  of  any  agreement  that  the  complain- 
ant was  to  enjoy  the  land  during  his  life,  or  for  any  other  term ;  and  stated  that  the 
defendant  is  informed  and  believes  that  no  such  agreement  was  ever  made  between 
the  complainant*s  mother  and  him ;  and  averred  that  the  deed  to  the  defendaat 
was  drawn  according  to  the  wishes  and  desire  of  complainant's  mother.  / 

Held,  that  the  mother  should  have  been  made  a  party  defendant.  And  that,  she  not 
being  made  a  party  defendant,  the  answer  was  sufficient  to  dissolve  the  iqunetion. 

The  bill,  filed  in  1848,  states,  that  Joanna  DeGroot,  about 
1817,  was  seized  and  possessed  of  a  certain  tract  of  land  con- 
taining about  810  acres,  (describing  it,)  bounded  &c.,  and  on  the 
south  by  lands  now  in  the  occupancy  of  the  said  Joanna ;  and 
that  the  said  Joanna,  who  is  the  mother  of  the  complainant,  and 
with  whom  the  complainant  was  living  at  the  time  of  making  the 
agreement  mentioned  in  the  bill,  and  hath  continued  to  do  so 
from  thence  hitherto,  about  the  year  1817,  as  well  in  considera- 
tion,of  the  natural  love  and  affection  which  she  bore  the  com- 
plainant as  for  the  benefits  she  would  derive  from  the  improve- 
ments the  complainant  proposed  to  put  on  said  lands,  agreed 
with  the  complainant  that  he  might  enter  upon  and  take  posses- 
sion of  the  said  tract  of  land  and  make  improvements  thereon, 
and  that,  in  consideration  of  so  doing,  the  complainant  might 
possess  and  enjoy  the  said  tract  of  ^and  and  have  the  rents,  is- 
sues and  profits  thereof  to  his  own  use  and  benefit,  for  and  dur- 
ing his  natural  life. 
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That  before  the  time  of  making  said  agreement,  and  before 
the  complainant  took  possession  thereof  as  after  mentioned,  the 
said  tract  was  in  a  low  state  of  cultivation  and  unproductive ; 
the  fences  out  of  repair  and  going  to  Vaste ;  no  dwelling  house 
or  bam  or  other  buildings  on  the  same  ;  and  that,  about  the  year 
aforesaid,  the  complainant  entered  upon  and  took  possession  of 
the  said  tract,  and  commenced  to  cultivate,  and  hath  since,  hith- 
erto, continued  to  cultivate  the  same  ;  that  he  hath  built  a  good 
substantial  farm  house,  bam  and  other  outbuildings  thereon ;  re- 
paired old  and  erected  new  fences  wherever  the  same  were  want- 
'^S'y  planted  fruit  trees  and  made  other  improvements;  which 
have  greatly  advanced  the  value  of  the  said  property.  That 
these  improvements  have  been  made  at  the  sole  expense  of  the 
complainant,  and  have  cost  him  at  least  $3000. 

That  the  complainant  has  always,  since  he  first  entered  into 
possession  of  the  premises,  hitherto,  by  himself  and  his  tenants 
been  in  the  actual  occupancy  and  possession  of  the  same,  and 
taken  to  his  own  use  the  rents,  issues  and  profits  thereof. 

That  one  John  Scott,  senior,  is  now,  as  the  tenant  of  the  com- 
plainant, in  the  possession  and  occupancy  of  the  dwelling  house, 
bam,  garden  and  curtilage  belonging  to  said  tract,  and  the  com- 
plainant is  in  possession  and  occupancy  of  the  residue  thereof. 

That  the  said  Joanna,  on  or  about  Sept.  5,  1846,  conveyed,  as 
the  complainant  has  been  informed  and  believes,  by  deed,  the 
said  premises  to  Naomi  C.  E.  Wright,  the  wife  of  Edwin  R.  V. 
Wright,  her  heirs  and  assigns ;  the  said  Naomi  being  the  daugh- 
ter of  the  complainant  and  the  granddaughter  of  the  said  Joanna; 
and  that  the  said  conveyance  was  made  upon  the  consideration  of 
natural  love  and  affection.  But  the  complainant  charges,  that 
the  said  deed  was  made  and  accepted  with  full  knowledge  by  said 
Naomi  and  the  said  E.  R.  V.  Wright  of  the  rights  and  interests 
of  the  complainant  in  the  premises ;  and  that  it  was  understood 
and  agreed  between  the  said  Joanna  and  the  said  Naomi,  and  as 
he  believes,  with  the  said  E.  R.  V.  W.,  that  the  same  was  not 
to  take  effect  during  the  lifetime  of  the  complainant,  so  as  to  af- 
fect or  interfere  with  his  rights  and  interests  in  said  preinises 
during  said  period ;  and  that  the  complainant  was  to  have  the 
use  and  possession  of  the  premises  during  his  life. 
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That  the  said  Joanna  is  aged  84,  or  ihereabonts,  and  confided 
in  said  E.  R.  V.  W.,  who  is  a  lawyer  by  profession,  to  draw  the 
said  deed ;  and  if  the  said  deed  does  not,  as  the  complainant  be- 
lieyes  it  does  not,  reserve  the  use  of  the  said  lands  to  the  com- 
plainant during  his  life,  it  was  drawn  in  violation  of  the  express 
understanding  and  agreement  made  by  the  said  Naomi  and,  as 
the  complainant  believes,  by  the  said  £*  R.  V.  W.  also,  with 
the  said  Joanna,  that  the  complainant  should  possess  and  enjoj 
the  same  to  his  death ;  and  is  a  fraud  upon  the  said  Joanna  and 
the  complainant. 

That  the  said  E.  R.  V.  W.  and  the  said  Naomi  have  lately 
threatened  to  turn  the  complainant  and  his  said  tenant  out  of 
po9session  ;  and  that,  before  the  1st  of  May  last,  the  said  £•  R. 
y.  W.  caused  to  be  served  upon  the  complainant  a  notice  in 
writing  requiring  the  complainant  to  deliver  up  to  him  on  the  Ist 
of  May  the  possession  of  said  premises,  or  that  he  would  hold  the 
complainant  liable  as  a  trespasser. 

That  the  said  E.  R.  V.  W.  and  his  said  wife  have  lately 
brought  two  ejectments ;  one  against  the  complainant,  and  the 
other  against  the  complainant's  said  tenant,  John  Scott,  senior. 

The  bill  prays  that  the  said  deed  may  be  corrected,  in  con- 
formity with  the  .alleged  agreement,  so  as  to  reserve  to  the  com- 
plainant a  life  estate  in  the  premises  ;  and  that  the  said  E.  R. 
V.  W.  and  wife  may  be  perpetually  injoined  from  prosecuting 
the  said  ejectments,  and  from  commencing  any  other  action,  dur* 
ing  the  life  of  the  complainant  to  turn  him  or  his  tenants  out  of 
the  possession  of  the  premises,  or  in  any  way  to  disturb  his  en- 
joyment thereof  ;  and  for  further  and  other  relief. 

Wright  and  his  wife  are  the  only  defendants. 

A  preliminary  injunction  was  allowed. 
The  defendants  answered  the  bill. 

They  admit  the  seizin  of  the  said  Joanna  as  stated  in  the  bill ; 
and  that  she  and  the  complainant  have  lived  together  in  the  same 
house  and  on  the  same  farm,  as  stated  in  the  bill. 

They  deny  that  they  had  any  knowledge  or  information,  ex-> 
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cept  by  the  bill,  that  any  such  agreement  was  entered  into  be- 
tween the  said  Joanna  and  the  complainant  as  in  the  bill  stated^ 
or  any  agreement  whatever  by  which  the  complainant  was  enti- 
tled to  enjoy  said  tract  of  land  for  his  natural  life  or  for  any  other 
time,  except  as  the  tenant  at  will ;  but  that  they  are  informed 
and  believe,  and  therefore  aver,  that  no  such  agreement  was 
ever  made  or  ei^itered  into  between  the  said  Joanna  and  the  com- 
plainant. 

They  say  they  are  ignorant  of  what  was  the  state  of  cultiva- 
tion of  the  said  tract  at  and  before  1817,  or  the  condition  of  the 
fences  thereon ;  but  that  they  have  been  informed  and  believe 
that  there  was  then  no  house  or  bam  upon  the  same,  and  that  a 
house,  bam  and  other  improvements  have  been  put  upon  the  same 
under  the  superintendence  of  the  complainant ;  but  that  they  do 
not  admit  or  believe  that  they  cost  $8,000,  or  were  made  at  the 
proper  cost  of  the  complainant ;  but  they  aver  that  at  and  after 
1817  the  said  Joanna  was  a  widow  possessed  of  considerable 
property,  consisting  of  her  homestead  farm,  of  which  the  tract 
described  in  the  bill  formed  a  part,  and  of  money  at  interest, 
and  of  a  house  and  lot  in  the  city  of  New  York,  rented  out. 
That  the  complainant,  being  her  only  child,  and  having  at  that 
time  her  entire  confidence^  was  entrusted  by  her  with  the  man- 
agement of  all  her  property,  collected  and  received  her  interest 
and  rents  and  the  produce  of  her  land,  and  therewith  improved 
the  property  at  his  discretion,  as  these  defendants'  are  informed 
and  believe,  in  the  expectation  that  at  the  death  of  his  said 
mother  he  would  succeed  to  her  whole  estate,  real  and  personal, 
and  without  any  agreement  or  understanding  whatever  for  a  life 
estate  or  any  other  estate  in  said  lands  made  or  entered  into 
with  the  said  Joanna.  And  they  aver  and  insist,  that  the  com- 
plainant received  of  the  moneys  of  the  said  Joanna,  in  manner 
aforesaid,  not  paid  over  by  him  to  her  or  otherwise  appropriated 
to  her  use,  more  than  all  the  moneys  expended  by  him  in  the  im- 
provement of  the  said  tract  of  land. 

They  admit  that  the  complainant  has  been,  since  about  1817, 
in  possession  of  said  tract,  by  himself  or  his  tenants  ;  but  only, 
as  they  insist  and  aver,  by  permission  of  and  as  tenants  at  will 
under  the  said  Joanna,  who  permitted  him  to  take  the  rents,  is- 
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saes  and  profits  thereof,  or  the  greater  part  of  the  same,  to  his 
own  use ;  she  herself  residing  upon  and  being  in  possession  of  the 
same  jointly  with  him. 

They  admit  that  John  Scott,  senior,  is  in  possession  of  part  of 
said  land  in  the  bill  described,*  as  tenant  of  the  complainant,  and 
of  the  dwelling  house,  bam  and  garden  thereon. 

They  say  that  on  the  24th  of  March,  1844,  and  for  several 
years  before  that  time,  the  said  Joanna  was  and  had  been  dissat- 
isfied with  the  complainant  on  account  of  his  conduct  towards 
her  and  his  mismanagement  of  her  property,  and  had  withdrawn 
her  confidence  from  him,  and  had  determined  to  convey  her  prop- 
erty, or  the  greater  part  thereof,  beyond  his  control,  unto  her 
grandchildren,  the  children  of  the  complainant,  upon  condition 
and  in  consideration  of  her  said  grandchildren  securing  to  her  a 
full,  ample  and  respectable  support  and  maintenance  during  her 
natural  life.  And  that,  in  pursuance  of  said  determination,  she 
did,  on  the  24th  of  March,  1844,  by  deed  of  that  date,  with  full 
covenants  of  warranty  and  against  incumbrances^  convey  to  the 
defendant  Naomi  a  house  and  lot  in  Lispenard  street.  New  York, 
known  as  No.  234  on  the  Lispenard  map.  And  that,  at  the  time 
of  the  execution  and  delivery  of  the  said  conveyance,  and  as  the 
consideration  thereof,  the  defendant  E.  R.  V.  Wright,  jointly 
with  Samuel  E.  DeGroot,  a  grandson  of  the  said  Joanna,  to 
whom,  in  pursuance  of  her  said  determination,  she  had  also  con- 
veyed a  part  of  said  real  estate,  executed  and  delivered  to  the 
said  Joanna  a  deed  of  covenant,  bearing  even  date  with  the  said 
conveyance,  in  the  words  and  of  the  tenor  following :  "In  con- 
sideration of  the  homestead  farm  being  conveyed  to  me,  Samuel 
E/DeGroot,  by  my  grandmother,  Joanna  DeGroot,  being  the  place 
on  which  she  now  lives,  by  deed  bearing  even  date  herewith,  and 
in  consideration  of  the  house  and  lot  belonging  to  the  said  Joanna 
DeGroot  being  conveyed  to  her  granddaughter  Naomi,  my  wife, 
how  therefore  we  the  said  Samuel  E.  DeGroot  and  Edwin  R.  V. 
Wright  do  covenant  to  and  with  the  said  Joanna  DeGroot,  for 
ourselves  and  our  heirs,  jointly  and  severally,  that  we  will,  during 
her  natural  life,  'furnish  and  provide  or  pay  to  the  said  Joanna 
DeGroot  a  full  support  and  maintenance,  or  such  sum  of  money 
annually  as  she  shall  consider  equivalent  for  the  purpose  of  snp- 
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porting  and  maintaining  her,  in  as  full,  ample  and  respectable  a 
manner  as  she  has  always  lived."  In  witness  &c. ;  dated  March 
26, 1844.  And  that  the  said  house  and  lot  in  New  York,  so 
conveyed  to  said  Naomi  by  the  said  Joanna,  as  part  of  her  share 
in  the  distribution  of  her  estate  and  for  the  consideration  of  the 
covenant  aforesaid,  was  afterwards  discovered  by  the  said  Joanna 
to  have  been  incumbered  by  means  of  the  complainant  and  the 
confidence  reposed  in  him  by  her,  to  a  large  amount ;  which  was 
not  known  to  the  said  Joanna  at  the  time  of  such  conveyance. 
She  did,  therefore,  for  the  purpose  of  carrying  out  her  original 
intention,  and  of  making  good  to  the  said  Naomi  the  loss  occa- 
sioned by  said  unexpected  incumbrance,  and  of  satisfying  the 
breach  of  the  covenant  in  said  deed,  by  deed  dated  Sept.  5, 1846, 
convey  to  the  said  Naomi,  in  fee  simple,  the  lands  in  the  said  bill 
of  complaint  described.  But  the  defendants,  each  for  himself 
and  herself,  deny  that  they  had  any  knowledge,  intimation  or  be- 
lief, at  the  time  of  the  making  and  delivering  said  deed,  that  the 
complainant  had  any  right  or  interest  in  said  lands,  either  at  law 
or  in  equity,  for  his  natural  life  or  for  any  other  term  whatever ; 
or  that  it  was  understood  and  agreed  between  the  said  Joanna 
and  the  said  Naomi  that  said  deed  was  not  to  take  effect  during 
the  lifetime  of  the  complainant ;  or  that  it  was  any  part  of  the 
agreement  or  understanding  on  which  said  deed  was  delivered 
that  the  complainant  should  have  the  use  and  possession  of  the 
premises  during  his  life. 

They  admit  that  said  Joanna  is  of  about  the  age  mentioned  in 
the  bill ;  and  that  the  defendant  E.  R.  V.  W.  is  a  lawyer,  and 
was  intrusted  by  her  to  draw  said  deed,  and  did  draw  the  same, 
and  that  the  same  is  an  absolute  conveyance  in  fee  simple ;  but 
they  deny  that  the  same  was  drawn  in  any  way  or  respect  differ- 
ent from  or  in  violation  of  any  understanding  or  agreement  be- 
tween the  said  Joanna  and  these  defendants,  or  either  of  them, 
or  different  from  her  understanding,  wishes  or  instructions ;  or 
that  the  same  was  in  anywise  a  fraud.  And  they  aver  it  was 
drawn  according  to  her  desire  and  instructions. 

They  insist  that,  if  any  such  agreement  was  made  between 
the  said  Joanna  and  the  complainant  as  is  stated  in  the  bill, 
which  they  do  not  admit  or  believe,  it  was  not  in  writing  or  sign- 
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ed  by  the  said  Joanna,  and  that  therefore,  by  the  act  for  the 
prevention  of  frauds  and  perjuries,  any  estate  which  the  com- 
plainant could  or  would  acquire  in  said  premises  under  such 
agreementj  if  made,  would  have  been  an  estate  at  the  will  of 
said  Joanna  and  her  assigns  only,  which  estate  at  will,  if  any  ex- 
isted, was  terminated  by  these  defendants  by  their  notice  to  quit^ 
in  the  bill  stated  to  have  been  served.  And  they  pray  that  they 
may  have  the  same  benefit  of  the  said  statute  and  the  facts  above 
set  forth  relative  thereto  as  if  the  same  had  been  pleaded. 

On  this  answer,  a  motion  was  made  to  dissolve  the  injunction. 
j9.  0.  Zabriskie  for  the  motion. 
W,  Pennington  contra. 

The  Chancellor.  The  complainant  is  the  only  child  of 
Joanna  DeGroot.  The  defendant,  Naomi  Wright,  is  a  child  of 
the  complainant.  The  complainant  and  his  mother,  after  the 
death  of  his  father,  continued  to  live  together  on  the  homestead 
farm  of  his  deceased  father. 

The  case  made  by  the  bill  is,  shortly,  that,  in  1817,  the  said 
Joanna,  the  complainant's  mother,  agreed  with  the  complainant 
that  he  might  enter  upon  and  take  possession  of  a  certain  tract 
of  land  of  about  eighty  acres,  and  make  improvements ;  and  that 
in  consideration  of  so  doing,  he  might  possess  and  enjoy  the  same 
and  take  the  rents,  issues,  and  profits  thereof  during  his  natural 
life.  That,  about  the  year  aforesaid,  the  complainant  took  pos- 
session of  the  said  tract  and  commenced  to  cultivate  the  same, 
and  hath  since  hitherto  continued  to  cultivate  the  same.  That 
he  has  built  a  dwelling  house,  bam  and  other  outbuildings  therc- 
a)n,  and  made  other  improvements ;  and  has  always,  since  he  so 
took  possession,  been  in  the  occupancy  and  possession  thereof 
and  taken  to  his  own  use  the  rents,  issues  and  promts  thereof. 
That  the  said  Joanna,  in  September  1846,  conveyed  the  said 
tract  to  the  defendant  Naomi,  wife  of  the  defendant  E.  R.  V. 
W.,  her  heirs  and  assigns,  for  the  consideration  of  natural  love 
and  affection. 
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That  the  said  deed  was  made  and  accepted  with  fall  knowledge 
by  the  defendants  of  the  rights  and  interests  of  the  complainant 
in  the  premises,  and  that  it  was  understood  and  agreed,  that  the 
same  was  not  to  take  effect  during  the  life  of  the  complainant,  so 
as  to  affect  his  rights  and  interests  during  said  period,  and  that 
the  complainant  was  to  have  the  use  and  possession  of  said  tract 
during  his  life.  That  the  said  deed  was  drawn  by  E.  R.  V.  W., 
and  that,  if  the  said  deed  does  not,  as  complainant  believes  it 
does  not,  reserve  the  use  of  the  said  tract  to  the  complainant 
during  his  life,  it  was  drawn  in  violation  of  the  express  under- 
standing and  agreement  made  by  the  said  Naomi  with  the  said 
Joanna,  that  the  complainant  should  possess  and  enjoy  the  same 
to  his  death,  and  is  a  fraud  on  the  said  Joanna  and  this  com- 
plainant. The  bill  prays  that  the  said  deed  from  the  said  Jo- 
anna to  the  said  Naomi  may  be  corrected,  in  conformity  with  the 
said  alleged  agreement,  so  as  to  reserve  to  the  complainant  a  life 
estate  in  the  premises ;  and  that  the  defendants  may  be  injoined 
from  prosecuting  an  ejectment  brought  by  them,  or  any  other 
action  to  turn  tKe  complainant  out  of  possession,  during  his  life. 
The  said  Naomi  and  her  said  husband,  E.  R.  V.  W.,  are  the 
only  defendants.     Joanna  DeGroot  is  not  made  a  defendant. 

The  answer  denies  that  the  defendants  had  any  knowledge  or 
information  that  any  such  agreement  was  entered  into  between 
the  said  Joanna  and  the  complainant,  or  any  agreement  what- 
ever by  which  the  complainant  was  entitled  to  enjoy  the  said 
tract  of  land  for  his  natural  life,  or  any  other  time,  except  as 
tenant  at  will ;  and  says  that  the  defendants  are  informed  and 
believe  that  no  such  agreement  was  ever  made  or  entered  into 
between  the  s^id  Joanna  and  the  complainant. 

The  defendants  severally  deny,  that  at  the  time  of  the  making 
and  delivery  of  the  said  deed  from  the  said  Joanna  to  the  said 
Naomi  they  had  any  knowledge,  information  or  belief  that  the 
complainant  had  any  right  or  interest  in  the  said  tract  of  land 
for  his  life,  or  for  any  other  term ;  or  that  it  was  understood  or 
agreed  between  the  said  Joanna  and  the  said  Naomi  that  said 
deed  was  not  to  take  effect  during  the  life  of  the  complainant ;  or 
that  it  was  any  part  of  the  agreement  or  understanding  on  which 
Baid  deed  was  delivered  that  the  complainant  should  have  the  use 


524  *     DE  GBOOT  V.   WRIGHT.  [jUNE 

and  possession  of  the  said  tract  during  his  life.  They  deny  that 
the  said  deed  was  drawn  in  any  way  or  respect  different  from  or 
in  violation  of  any  understanding  or  agreement  between  the  said 
Joanna  and  the  said  Naomi,  or  different  from  their  understanding, 
wishes  and  instructions  ;  and  they  aver  it  was  drawn  according 
to  their  desire  and  instructions. 

As  to  the  alleged  agreement  or  understanding  between  Joanna 
and  Naomi  that  the  deed  from  Joanna  to  Naomi  was  not  to  take 
effect  during  the  life  of.  the  complainant,  such  agreement  or  un- 
derstanding, if  made  or  had,  would,  of  course,  be  known  to  Nao- 
mi. She  denies  that  any  such  agreement  or  understanding  was 
made  or  existed.  The  answer  upon  this  point  of  the  case  is  a 
sufficient  denial  of  the  bill.  It  must  be  taken,  then,  for  the  pur- 
poses of  this  motion,  that  the  deed  from  Joanna  to  Naomi  was 
made  as  it  was  intended  to  be  made.  Joanna  intended  to  convey, 
and  did  convey,  by  the  deed  to  Naomi,  the  fee,  making  and  in- 
tending to  make  no  reservation  of  or  provision  for  any  interest  in 
the  premises  to  or  in  favor  of  the  complainant.  She  may  have 
relied  that  Naomi,  being  the  daughter  of  the  complainant,  and 
her  husband  would  not  turn  the  complainant  out  of  possession, 
but  would  permit  him  to  occupy  the  premises  duing  his  Ufe ;  and 
something  may  have  passed  between  her  and  Naomi,  before  or 
after  the  delivery  of  the  deed  to  Naomi,  which  gave  her  confi- 
dence in  this  respect ;  but  she  made  an  absolute  deed,  and  im- 
posed no  obligation  on  Naomi.  And  her  making  an  absolute 
deed  must  be  considered  as  an  assertion  on  her  part  that  she 
had  the  right  to  do  so,  and  a  denial  of  any  interest  in  the  premi- 
ses in  the  complainant,  or  any  other  person,  interfering  with  her 
right  to  do  so. 

The  question,  then,  as  to  the  propriety  of  dissolving  or  retaining 
the  injunction,  is  to  be  determined  upon  the  bill  and  answer  in 
relation  to  the  agreement  alleged  in  the  bill  to  have  been  made 
between  Joanna  and  the  complainant*  Such  an  agreement  might 
have  existed  and  not  be  within  the  direct  and  positive  knowledge 
of  the  defendants  ;  and  if  Joanna  had  been  made  a  party  defend- 
ant, the  answer  of  Naomi  and  her  husband  that  they  had  no 
knowledge  of  any  such  agreement,  and  were  informed  and  believe 
that  no  such  agreement  existed,  would  not  have  been  sufficient  to 
to  dissolve  the  injunction. 
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Joanna  should  have  been  made  a  defendant.  The  complainant 
denies  her  right  to  convey  the  property  without  reserving  a  life 
estate  therein  to  him,  and  calls,  in  his  bill,  for  a  correction  of 
the  deed  from  Joanna  to  Naomi,  so  as  to  reserve  or  to  procure 
for  him  such  life  estate.  But  he  omits  to  make  Joanna  a  de- 
fendant ;  ^ves  her  no  opportunity  of  answering  his  allegation ; 
deprives  the  defendants  of  the  benefit  of  the  answer  of  Joanna ; 
and  calls  only  on  Naomi  and  her  husband  for  an  answer  as  to  the 
alleged  agreement  between  him  and  Joanna. 

The  complainant  has  chosen  to  test  only  the  consciences  of 
Naomi  and  her  husband  as  to  this  matter :  he  has  not  chosen  to 
test  the  conscience  of  Joanna.  Under  these  circumstances  the 
answer  of  the  defendants  that  they  have  no  knowledge  of  any 
such  agreement  between  Joanna  and  the  complainant^  and  that 
they  are  informed  and  believe  that  no  such  agreement  existed  is 
a  sufficient  answer  to  the  bill.  The  complainant  knew  that  this 
was  all  the  answer  the  defendants  could  give,  and  has  omitted  to 
make  a  defendant  one  who  should  have  been  made  a  defendant, 
and  who  could  answer  from  her  own  knowledge  to  the  existence 
or  non-existence  of  such  an  agreement. 

The  correctness  of  this  view  appears,  in  this  case,  from  the 
fact  that  the  affidavit  of  Joanna,  taken  on  the  part  of  the  com- 
plainant, and  which  was  read  subject  to  the  opinion  of  the  court 
whether  it  could  be  considered  on  this  motion,  does  not  sustain 
the  allegation  of  an  agreement  between  Joanna  and  the  complain- 
ant as  stated  in  the  bill ;  but  disproves  it. 

Injunction  dissolved. 
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Peter  T.  Smith  and  others  v.  Brown  and  Hanson. 

A  bill  had  been  filed  against  "  The  Trenton  Delaware  Falls  Companj,"  on  ihegroand 
of  insolvency,  on  which  Reoeirershad  been  appointed,  and  a  sale  made,  bj  tiie  Be- 
ceiTers,  of  all  the  real  estate  of  the  Company,  free  from  all  incumbrances.  The 
proceeds  were  ordered  to  be  paid  in  discharge  of  incumbranoesi,  according  to  the 
priority  thereof.  The  Trenton  Bank  held  mortgages  on  all  the  real  estate  of  the 
Company.    The  Falls  Company,  after  giving  the  mortgages  to  the  Bank,  and  be- 

•  /ore  the  filing  of  the  said  bill,  sold  a  part  of  their  real  estate,  all  of  which  was  so 
mortgaged  to  the  Bank,  to  B.  and  H.  The  Bank  bought  at  the  Beceirers'  sale  aU 
-the  real  estate  then  held  by  the  Falls  Company ;  and  received  from  the  proceeds  of 
the  sale  the  full  amount  of  their  incumbrances ;  and  the  proceeds  of  the  sale  wwe 
oot  sufficient  to  pay  P.  T.  S.  the  amount  of  a  judgment  obtained  by  him  subeeqaent 
io  the  mortgages  held  by  the  Bank,  and  subsequent  to  the  sale  by  the  Falls  Com- 
pany of  a  part  of  their  real  estate  to  B.  and  H.  P.  T.  S.  filed  a  bill  against  B.  and 
H.,  to  compel  them  to  contribute  towards  the  payment  of  his  judgment  so  much 
as  would  have  been  a  just  proportion  of  the  amount  of  the  mortgages  held  bj  the 
Bank  to  be  paid  out  of  the  lands  so  sold  to  B.  and  H.,  and  which  were  covered  bj 
the  mortgages  to  the  Bank.  After  the  filing  of  this  bill,  and  after  answer  and  re- 
plication filed  and  evidence  taken,  P.  T.  S.  caused  an  execution  to  be  issued  on  hie 
judgment,  and  caused  a  sale  to  be  made  by  the  Sheriff  of  all  the  real  estate  of  the 
Falls  Company  which  had  been  so  sold  by  the  Receivers ;  under  the  idea  enter- 
tained by  his  counsel  that  the  said  sale  by  the  Receivers  was  Toid.  At  this  sale  the 
Bank  bid  a  sum  sufficient  for  the  payment  of  the  judgment  of  P.  T.  S.;  and  the 
Sheriff  struck  off  the  property  to  the  Bank,  and  gave  the  Bank  his  SherilT's  deed 
for  it ;  and  the  judgment  of  P.  T.  S.  was  paid  with  the  money  received  bj  the 
Sheriff  fh>m  the  Bank  on  this  sale.  A  motion  was  then  made,  on  behalf  of  B.  and 
H.,  that  the  said  bill  of  P.  T.  S.  be  dismissed  with  costs.  The  court  dismined  the 
bill  without  costs. 

In  1843,  a  bill  was  filed  by  Peter  T.  Smith  and  others,  judg- 
ment creditors  of  "  The  Trenton  Delaware  Falls  Company," 
under  the  ^^Act  to  prevent  frauds  by  incorporated  companiefl," 
on  the  ground  of  the  insolvency  of  the  said  Company ;  and  Re- 
ceivers were  appointed ;  and  a  sale  was  made  by  the  Receivers 
of  all  the  real  estate  of  the  Company,  free  from  all  incumbran- 
ces. The  proceeds  of  the  sale  were  ordered  to  be  paid  in  dis- 
charge of  incumbrances  according  to  the  priority  thereof.  The 
Trenton  Bank  held  mortgages  on  all  the  real  estate  of  the  Falls 
Company.    The  Falls  Company,  after  giving  the  mortgages  to 
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the  Bank,  and  before  the  filing  of  the  said  bill,  sold  a  part  of 
their  real  estate,  all  of  which  was  so  mortgaged  to  the  Bank,  to 
Brown  and  Hanson.  The  Bank  bought  at  the  Receivers'  sale 
all  the  real  estate  then  held  by  the  Falls  Company ;  and  received 
from  the  proceeds  of  the  sale  the  full  amount  of  their  incum- 
brances ;  and  the  proceeds  of  the  sale  were  not  sufficient  to  pay 
the  judgments  of  the  said  Peter  T.  Smith  and  others,  or  either 
of  them.  Peter  T.  Smith  then  filed  the  bill  in  this  case,  against 
Brown  and  Hanson,  to  compel  them  to  contribute,  towards  the 
payment  of  his  judgment,  so  much  as  would  have  been  a  just 
proportion  of  the  amount  of  the  mortgages  held  by  the  Bank  to 
be  paid  out  of  the  lands  so  sold  to  Brown  and  Hanson,  and  which 
were  covered  by  the  mortgages  to  the  Bank.  After  the  filing  of 
this  bill,  and  after  answer  and  replication  filed  and  evidence 
taken,  Peter  T«  Smith  caused  an  execution  to  be  issued  on  his 
judgment  against  the  Falls  Company,  and  caused  a  sale  to  be 
made  by  the  Sherifi*  of  all  the  real  estate  of  the  Falls  Company 
which  had  been  sold  by  the  Receivers ;  under  the  idea  entertain- 
ed by  his  counsel'that  the  said  sale  by  the  Receivers  was  void. 
At  Ihis  sale  the  Sank  bid  a  sum  sufficient  for  the  payment  of  the 
judgment  of  P.  T.  S-,  and  the  Sheriff  struck  off  the  property  to 
the  Bank,  and  gave  the  Bank  his  Sheriff's  deed  for  it;  and  the 
judgment  of  P.  T.  S.  was  paid  with  the  money  received  by  the 
Sheriff  from  the  Bank  at  this  sale.  A  motion  was  then  made, 
on  behalf  of  Brown  and  Hanson,  that  the  said  bill  of  Petet  T. 
Smith  be  dismissed  with  costs* 

S,  G,  Potts  and  P.  D.  Vroom  in  support  of  the  motion. 

W.  Hoisted  resisted  the  payment  of  costs.  He  cited  Hoist. 
Dig.  634,  5  ;  9  Ves.  209 ;  8  lb.  381,  6,  396  ;  1  Stary^s  Eq.j 
see.  634,  643,  651 ;  1  John.  Ch.  413  ;  4  Russell,  326  ;  3  C<md. 
Eng.  Ch.  697 ;  2  Greenes  Ch.  272 ;  3  Borb.  ^  Harr.  Eq.  Dig.y 
sec.  40 ;  4  lb.  124,  200,  508,  sec.  14. 

The  Chancelloh,  The  bill  was  not  demurred  to,  but  an 
answer  was  put  in.  The  defendants  do  not  in  their  answer  al- 
lege that  the  sale  by  the  receivers  was  void.    If  the  receivers' 
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sale  was  good,  the  question  whether  the  defendants  should  con- 
tribute towards  the  payment  of  the  judgments  of  the  complainants 
is  a  question  to  be  settled  on  the  final  hearing,  on  the  pleadings 
and  proofs ;  and  a  motion  to  dismiss  could  not  now  be  entertained 
on  any  ground  appearing  in  the  cause.  Both  the  bill  and  the 
answer  proceed  on  the  ground  that  the  receivers'  sale  was  valid. 

But  since  the  filing  of  the  answer  the  complainants  have  adopt- 
ed a  course  of  proceeding  founded  on  the  idea  that  the  receivers' 
sale  was  void,  or,  at  least,  that  the  purchasers  at  the  receivers' 
sale  would  be  willing  to  pay  for  a  sherifi^s  deed,  under  execution 
at  law  issued  on  the  judgments  of  these  complainants,  enough  to 
satisfy  those  executions,  rather  than  meet  the  question  of  the 
validity  of  the  receivers'  sale.  They  issued  executions  on  their 
judgments,  and  under  them  advertised  and  exposed  to  sale  all 
the  land  sold  by  the  receivers,  as  still  the  land  of  the  Falls  Com- 
pany, the  defendants  in  their  judgments  and  executions ;  and  at 
Ijbat  sale  the  persons  who  bought  those  lands  at  the  receivers' 
sale  bid,  for  a  title  to  them  from  the  sheriff  under  those  judg- 
ments and  executions,  enough  to  pay  the  debts  of  the  com- 
plainants. 

The  questions  now  raised  are,  whether  the  compliunants  shall 
be  permitted  to  go  on  with  the  suit  in  this  coiirt,  after  they  have 
made  their  debt  at  law,  for  the  purpose  of  recovering  from  the 
defendants  in  this  suit  the  costs  which  the  complainants  have  in- 
curred on  this  court ;  and,  if  not,  whether  the  defendants  in  this 
suit  are  entitled  to  costs  against  the  complainants. 

It  is  a  case  without  parallel ;  and  without  rule,  other  than  that 
of  discretion ;  because  I  cannot  determine  whether  the  complain- 
ants should  be  permitted  to  go  on  here  for  thier  costs  without  de- 
termining whether  the  receivers'  sale  was  yalid  or  not ;  and  this 
is  a  question  not  raided  by  the  pleadings. 

If  the  receivers's  sale  was  valid,  then  the  course  of  the  com- 
plainants in  filing  their  bill  was  the  only  course  left  for  them  to 
try ;  and  I  cannot,  on  bill,  answer  and  replication,  hear  a  motion 
to  dismiss  for  any  thiug  appearing  on  the  pleadings. 

The  complainants  have  made  their  money  by  executions  at  law; 
but  that  does  not  settle  the  question — ^whether  the  receivers'  sale 
was  valid  or  not ;  and  therefore  does  not  settle  tiie  question  of 
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the  propriety  of  the  filing  of  the  bill  when  it  was  filed.  The 
purchase  made  under  the  executions,  by  the  persons  who  had  pre- 
viously bought  at  ^the  receivers'  sale,  does  not  establish  that  the 
receivers  sale  was  void ;  and  therefore  does  not  establish  that  these 
judgment  creditors  had  a  clear  remedy  without  coming  into  this 
court  by  bill  against  these  defendants  for  contribution. 

I  cannot,  on  motion  to  dismiss  the  bill  on  the  ground  that  the 
complainants  have  made  their  money  at  law,  determine  that  the  re- 
ceivers' sale  was  void,  and  that  therefore  the  complainants  had 
no  ground  for  coming  here  when  they  filed  their  bill.  The  re- 
ceivers' sale  may  be  good  notwithstanding  the  purchasers  also 
bought  at  the  sheriff's  sale  under  the  executions.  I  have  now, 
therefore,  no  rule  to  go  by  in  determining  whether  the  bill  was 
properly  filed  or  not  when  it  was  filed,  and  no  rule  by  which  to 
determine  whether  the  defendants  should  be  allowed  costs  if  the 
suit  now  stops. 

The  motion  to  dismiss  the  bill  with  costs  is  founded  on  the 
idea  that  these  judgment  creditors  had  an  ample  resort  to  make' 
their  money  on  their  executions,  and  should  not  have  come  into 
this  court  at  all ;  that  there  was  no  reason  for  calling  on  these 
defendants  for  contribution.  Nothing  which  has  been  done  es- 
tablishes this.     I  do  not  see  how  I  can  give  the  defendants  costs. 

On  the  other  hand,  I  do  not  think  that  the  complainants 
are  entitled  to  go  on  in  this  cause  for  the  mere  purpose  of 
getting  their  costs.  They  could  only  get  costs  in  this  suit 
on  the  ground  that  the  receivers'  sale  was  good,  and  that 
therefore,  having  no  other  remedy,  or  any  property  to  look  to, 
they  would  be  entitled  to  come  here  against  these  defendants  for 
contribution.  But  they  have  proceeded  by  executions  at  law  on 
the  assumption  that  the  receivers'  sale  was  bad,  or  that,  at  least, 
it  was  so  questionable  that  the  purchasers  at  the  receivers'  sale 
would  pay  enough  to  satisfy  their  judgments,  rather  than  meet 
the  question ;  and  they  have  succeeded  in  getting  their  money. 
Shall  they  now  be  permitted  to  proceed  in  this  court  on  a  bill 
which  assumes  the  validity  of  the  receivers'  sale,  for  the  mere 
purpose  of  getting  their  costs  ?  I  think  not.  If  the  defendants 
had  set  up  in  their  answer  that  the  receivers'  sale  was  void,  and 
the  complainants  had  then  issued  executions  at  law  and  made  their 


530  SMITH  V.  BROWN.  [jtute 

money,  the  defendants  might  have  been  entitled  to  their  costs  in 
this  court.  But  the  defendants  in  their  answer  afiirm  the  validity 
of  that  sale,  and  I  could  not  on  the  pleadings  in  this  cause  ques- 
tion the  validity  of  that  sale. 

I  see  no  course  left  but  to  dismiss  the  bill  without  costs. 

Order  accordingly. 
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John  Gihon   v.   The  Bblleville   White  Lead  Company 

and  others . 

A  billbj  a  subsequent  mortgage  against  the  mortgagor  and  prior  mortgagees  neither 
admitted  nor  denied  the  prior  mortgages ;  and  its  prayer  was,  that  the  mortgagor 
be  decreed  to  pay  the  complainant's  mortgage,  or  that,  in  default  thereof,  the  mort- 
gagor and  prior  mortgaees  be  barred  and  foreclosed  from  all  equity  of  redemption ; 
and  that  the  mortgaged  premises  be  sold,  and  that  out  of  the  proceeds  the  com- 
plainant might  be  paid  the  amount  of  his  mortgage ;  and  for  such  other  and  further 
relief  &0.    A  demurrer  filed  by  the  prior  mortgagee  was  allowed. 

A  bill  by  a  subsequent  mortgagee,  making  a  prior  mortgagee  a  party,  may  pray  a  sale 
of  the  interest  mortgaged,  a  sale  subject  to  the  incnmbrance  of  the  prior  mortgage ; 
or,  that  he  may  be  permitted  to  redeem  the  prior  mortgage  and  have  the  premises 
sold  to  pay  such  redemption  money  and  his  own  mortgage ;  or,  that  the  mortgaged 
premises  may,  if  the  prior  mortgagee  consent  thereto,  be  sold,  and  that  out  of  the 
proceeds  the  mortgages  may  be  paid  according  to  priority. 

A  prior  mortgagee  is  not  bound  to  notice  the  bill  of  a  subsequent  mortgagee  filed  on 
his  mortgage,  though  he  is  made  a  defendant  in  the  bill. 

If,  upon  a  bill  by  a  subsequent  mortgagee  as  usually  drawn  here,  the  prior  mortgagee 
takes  iuch  a  course,  either  by  answer,  or  by  putting  in  his  mortgage  before  the 
Master,  as  shows  his  consent,  the  mortgaged  premises  will  be  ordered  to  be  sold, 
and  the  mortgages  directed  to  be  paid  according  to  priority. 

Bill  filed  January  3, 1848,  stating  that,  on  the  1st  Dec.  1846, 
Horatio  N.  Fryatt  and  Geo.  W.  Campbell  gave  their  bond  to 
Jas.  McCullough,  conditioned  for  the  payment  of  $30,0P0,  in 
one  year,  with  interest  semi-annually ;  and  that,  to  secure  the 
payment  of  the  said  bond,  the  said  Fryatt,  with  his  wife,  and 
the  said  Campbell,  with  his  wife,  on  the  same  day,  gave  a  mort- 
gage to  McCullough  on  the  property  in  the  bill  described.  That 
this  mortgage  was  acknowledged  on  the  3d,  and  recorded  on  the 
8th  Dec.  1846.  That  on  the  10th  Dec.  1846,  McCullough  as- 
signed the  said  bond  and  mortgage  to  John  Gihon,  the  complain- 
ant. That  since  the  date  of  the  said  bond  and  mortgage,  and 
on  or  about  March  15, 1847,  the  said  Fryatt  and  Campbell,  with 
their  respective  wives,  conveyed  the  said  premises  to  "  The  Belle- 
ville White  Lead  Company." 
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That  prior  to  the  giving  of  the  mortgage  before  mentioned, 
and  on  the  let  April,  1845,  John  B.  Hinton  and  Jas.  A.  Moore, 
being  or  pretending  to  be  seized  of  the  premises,  gave  a  mort- 
gage thereon  to  John  Day,  to  secure  the  payment  of  $12,000, 
which  mortgage  is  recorded  &c. ;  and  which  was  afterwards  as- 
signed to  Henry  Ellsworth ;  but  whether  the  same  is  unpaid  this 
complainant  is  not  informed,  and  neither  admits  or  denies,  but 
leaves  the  party  setting  up  and  claiming  the  same  to  such  proof 
as  the  law  and  this  court  shall  direct. 

That  after  the  execution  of  the  last  mentioned  mortgage,  and 
before  the  execution  and  delivery  of  the  mortgage  held  by  the 
complainant,  the  said  Hinton  and  Moore,  with  their  wives,  exe- 
cuted and  delivered  a  mortgage  on  the  same  premises  to  '^  The 
President,  Directors  and  Company  of  the  Union  Bank,'*  to  secure 
the  payment  of  $41,442  76 ;  but  whether  the  same  be  satisfied 
or  is  still  a  lien  upon  the  said  premises  the  complainant  neither 
admits  nor  denies,  but  leaves  the  party  claiming  the  same  to  such 
proof  as  the  law  requires  and  this  court  shall  direct  And  that 
said  last  mentioned  mortgage  was  and  is  assigned  to  the  said 
Henry  Ellsworth. 

That,  after  the  execution  and  delivery  of  the  two  last  men- 
tioned mortgages,  one  Evert  Bancker,  (to  whom  the  said  prem- 
ises had  before  been  conveyed,)  on  or  about  the  11th  April,  1836, 
(this  is  probably  a  mistake  :  it  should  be  1846,)  to  secure  to  one 
Mary  E.  De  La  Montague  the  payment  of  $6,000,  executed  a 
mortgage  on  the  said  premises,  which  was  registered  on  the  18th 
July,  1836,  (1846  ;)  but  whether  the  said  mortgage  be  paid  and 
satisfied,  in  part  or  in  wholcj  the  complainant  is  not  informed  and 
cannot  tell ;  and  whether  and  to  what  amount  it  is  a  lien  on  the 
premises  the  complainant  neither  admits  nor  denies,  but  leaves 
the  parties  interested  therein  to  such  proof  as  the  law  requires 
and  as  this  court  shall  direct. 

That,  on  or  about  Oct.  26,  1839,  Henry  S.  Dodge  and  his 
wife,  to  which  Henry  S.  Dodge  the  said  premises  had  before  been 
conveyed,  executed  and  delivered  to  Mary  E.  De  La  Montague 
a  mortgage  on  the  premises  to  secure  the  sum  of  S4)500 ;  which 
mortgage  is  recorded ;  but  whether  it  is  still  a  lien  on  the  prem- 
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ises,  or  to  what  extent,  the  complainant  neither  admits  or  denies ; 
bat  leayes  &c.  (as  before.)  That  the  said  Fryatt  and  Campbell 
and  the  said  '^  The  Belleville  White  Lead  Company"  have  at  all 
times  possessed  and  enjoyed,  and  still  do  possess  and  enjoy  the 
said  premises. 

That  the  complainant  has  frequently  applied  to  the  said  Fryatt 
and  Campbell  and  requested  them  to  pay  him  the  principal  and 
interest  due  to  him  on  his  said  mortgage. 

But  now  so  it  is,  that  the  said  ^^  The  Belleville  White  Lead 
Company,"  Henry  Ellsworth  and  Mary  £.  De  La  Montague, 
combining  &c.,  pretend  (among  other  pretenses  stated)  that  there 
are  other  incumbrances  upon  the  said  premises,  prior  to  the  com- 
plainants said  mortgage ;  but  when  given,  and  to  whom,  or  for 
what  consideration,  or  what  is  the  nature  thereof,  they  refuse  to 
discover;  whereas  the  complainant  charges  that  there  are  no 
such  prior  incumbrances  as  is  pretended,  or,  if  any  such  do  ex- 
ist, they  are  fraudulent  and  void  as  respects  the  complainant,  or 
have  been  paid  off  and  satisfied,  and  are  kept  on  foot  for  fraud,  to 
the  injury  and  prejudice  of  the  complainant,  who  had  no  notice 
thereof,  and  ought  to  be  decreed  to  be  delivered  up  to  be  can- 
celled, or  declared  to  be  of  no  effect  against  the  complainant. 

The  bill  prays,  that  the  said  "  The  White  Lead  Company," 
to  whom  the  premises  have  been  conveyed  by  the  said  Fryatt  and 
Campbell  since  the  givipg  of  the  complainant's  mortgage,  may 
be  decreed  to  pay  the  principal  and  interest  due  on  the  complain- 
ant's mortgage,  by  a  short  day ;  and  in  default  thereof  that  the 
said  "The  Belleville  White  Lead  Company,"  Henry  Ellsworth, 
and  Mary  De  La  Montague  may  be  barred  and  foreclosed  of 
and  from  all  equity  of  redemption  or  claim  of,  in  and  to  the 
premises  so  mortgaged  to  the  sud  James  McCuUough  by  the  said 
mortgage  assigned  by  him  to  the  complainant ;  and  that  the  said 
premises  may  be  sold ;  and  that  out  of  the  moneys  arising  from 
the  sale  the  complainant  may  be  paid  the  principal  and  interest 
due  on  his  said  bond  and  mortgage. 

"  The  Belleville  White  Lead  Company,"  Henry  Ellsworth 
and  Mary  E.  De  La  Montague  are  made  defendants. 
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To  this  bill  Henry  Ellsworth  demurred ;  and  for  the  cause  of 
demurrer  shows,  that  it  appears,  among  other  things,  by  the  said 
bill,  that  the  same  was  filed  to  foreclose  a  certain  mortgage  ^yen 
by  Fryatt  and  Campbell,  with  their  wives,  to  McCullough,  and 
by  him  assigned  to  the  complainant ;  and  that  the  complainant 
seeks  also,  by  said  bill,  to  foreclose  a  mortgage  made  by  Hinton 
and  Moore  and  their  wives  to  John  Day,  and  by  said  Daj  as- 
signed to  Henry  Ellsworth,  this  defendant,  and  a  mortgage  made 
by  said  Hinton  and  Moore  to  ^'  The  President,  Directors  and 
Company  of  the  Union  Bank,"  and  assigned  by  the  said  Bank  to 
Henry  Ellsworth,  this  defendant,  which  said  mortgages  are,  as 
appears  by  the  bill,  incumbrances  prior  the  complainant's  mort- 
gage ;  which  the  complainant  has  no  power  to  do. 

And  for  further  cause  of  demurrer  he  shows^  that  the  bill  does 
not  admit  the  validity  of  the  mortgages  held,  as  set  forth  in  the 
bill,  by  this  defendant,  nor  offer  to  redeem  the  same,  nor  praj 
any  redemption  j  but  peeks  to  contest  the  validity  of  the  said 
mortgages  in  this  court. 

And  for  further  cause  of  demurrer  he  shows,  that  the  com- 
plainant, in  and  by  his  said  bill,  seeks  to  foreclose  the  mortgages 
of  this  defendant  set  forth  in  the  bill,  and  sell  the  mortgaged 
premises  discharged  of  the  same,  without  the  consent  of  this  de- 
fendant and  against  the  will  of  this  defendant. 

And  for  further  cause  of  demurrer  shows,  that  the  complain- 
ant shows  no  title  to  any  discovery  from  or  relief  against  this  de- 
fendant ;  and  can  only  foreclose  and  sell  the  said  mortgaged 
premises,  under  the  said  mortgage  held  by  the  complainant,  sub- 
ject to  all  the  liens  and  rights  of  this  defendant  by  virtue  of  his 
said  prior  mortgages.  And  that  the  said  bill  is  multifarious,  and 
joins  distinct  matters  together  which  ought  not  to  be  united  in 
one  bill. 

And,  lastly,  that  the  complainant  has  not  by  his  bill  shown 
any  ground  of  equity  to  entitle  him  to  the  relief  sought  against 
this  defendant. 

Wm.  M.  Scudder  in  support  of  the  motion.  He  cited  1 
Greenes  Ch.  896,  401 ;  Seaton?s  formsy  172,  note,  16T,  8  ;  11 
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Wheat.  304 ;  1  Paige,  284 ;  4  Eq.  Dig.  443,  sec.  18 ;  lb.  458^ 
sec,  11 ;  3  Edw.  106 ;  Rev.  Stat.  917, 18,  sec.  64,  65. 

J.  Chetwood  contr2k. 

The  Chancellor.  A  prior  mortgagee  is  not  bound  to  no- 
tice the  bill  of  a  subsequent  mortgagee  filed  on  his  mortgage, 
Uiough  he  is  made  a  defendant  in  the  bill.  The  interest  mort- 
gaged to  a  subsequent  mortgagee  is  an  interest  subject  tb  the 
prior  mortgage.  The  subject  matter  of  the  subsequent  mortgage 
is  the  property  or  interest  Which  the  mortgagor  has  remaining  in 
him  after  having  given  the  first  mortgage.  This  interest  thus 
mort^gaged  to  the  subsequent  mortgagee  is  an  interest  well  known 
and  understood,  and  may  be  foreclosed  or  sold  under  the  decree 
of  this  court,  on  a  bill  by  the  subsequent  mortgagee  against  the 
mortgagor  of  that  interest.  The  subsequent  mortgagee,  on  filing 
a  bill  for  the  foreclosure  or  ^ale  of  that  interest,  is  not  bound  to 
make  the  prior  n^ortgagee  a  party  to  his  proceeding. 

The  prior  mortgagee,  though  made  a  defendant,  and  served 
with  process  in  the  suit  of  the  subsequent  mortgagee,  may  take 
no  notice  of  that  suit,  and  file  his  bill  on  his  own  mortgage,  and 
make  the  subsequent  mortgagee  a  party.  This  is  so  from  the 
nature  of  the  different  interests  mortgaged.  If  it  were  not  so, 
the  control  of  the  first  mortgagee  over  his  own  securities,  as  to 
the  time  when  he  will  inforce  them,  and  as  to  the  time  and  mode 
of  selling  the  property  on  execution,  might  be  taken  away  from 
him  by  any  person  who  might  choose  to  make  a  loan  and  take  a 
mortgage  subject  to  his. 

The  subsequent  mortgagee  may  file  a  bill  either  for  a  foreclos- 
ure and  sale  subject  to  the  prior  mortgage,  or  a  bill  to  redeem 
the  prior  mortgages  and  for  a  sale  to  raise  the  redemption  money 
and  the  amount  of  his  own  mortgage ;  or,  if  he  files  a  bill  and 
makes  the  prior  mortgagee  a  party,  and  makes  the  proper  prayer, 
and  the  prior  mortgagee,  by  the  course  he  takes  in  that  cause, 
consents  to  it,  the  court  may  make  a  decree  for  the  sale  of  the 
property,  and  that  out  of  the  proceeds  the  mortgages  be  paid 
according  to  priority. 
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In  this  case  the  bill  is  filed  by  a  subsequent  mortgagee  and  the 
prior  mortgagee  is  made  a  party  defendant.  He  need  not  have 
noticed  the  proceeding  at  alL  But  he  filed  a  demurrer  to  the 
bill ;  and  one  cause  of  demurrer  assigned  is,  that  the  complain- 
ant asks  to  haye  the  mortgaged  property  sold,  and  to  be  paid  the 
amount  of  his  mortgage  out  of  the  proceeds  of  the  sale. 

I  think  the  bill  and  the  prayer  of  it  are  not  properly  framed. 
It  neither  admits  nor  denies  the  prior  mortgages ;  and  its  prayer 
is,  that  the  mortgagor  be  decreed  to  pay  the  amount  of  the  com- 
plainant's mortgage,  or  that,  in  default  thereof,  the  mortgagor 
and  prior  mortgages  may  be  barred  and  foreclosed  from  all  equity 
of  redemption  or  claim  of,  in  and  to  the  mortgaged  premises ; 
and  that  the  mortgaged  premises  may  be  sold,  and  that  out  of 
the  proceeds  he  may  be  paid  the  amount  of  his  mortgage ;  and 
for  such  other  and  further  relief  &c. 

The  facts  stated  in  his  bill  do  not  entitle  him  to  either  branch 
of  the  specific  relief  prayed ;  nor  to  any  relief  under  the  general 
prayer.  What  he  cannot  get  without  the  consent  of  the  prior 
mortgagee  he  may  properly  be  said  not  to  be  entitled  to.  He  has 
neither  prayed  that  the  equity  of  redemption  mortgaged  to  him 
may  be  sold,  or  that  he  may  be  permitted  to  redeem. 

A  man  holding  a  subsequent  mortgage  may  file  a  bill  stating 
that  a  prior  mortgage  has  been  given,  and  setting  up  that  it  is 
fraudulent,  or  void,  or  has  been  paid,  and  ask  to  have  it  so  de* 
creed,  and  make  the  person  holding  it  a  party,  and  ask  to  have 
the  premises  sold  to  pay  the  mortgage ;  and  if  he  shows  that  the 
prior  mortgage  is  void,  or  has  been  paid,  it  will  be  put  out  of  his 
way.  But  if  it  turn  out  that  the  prior  mortgage  is  good,  the 
mortgaged  premises  cannot  be  sold  to  pay  the  prior  mortga- 
ges without  the  consent  of  the  prior  mortgagee;  all  that  the 
subsequent  mortgagee  could  sell,  without  the  consent  of  the 
prior  mortgagee,  would  be  the  equity  of  redemption  mortgaged  to 
him. 

I  do  not  consider  this  a  bill  of  that  character.  The  complain- 
ant sets  out  the  prior  mortgages,  and  says,  as  to  each  of  them,  that 
he  neither  admits  nor  denies  it.  He  then  says,  that  the  mortgagor 
and  prior  mortgagees,  combining  &c,  pretend  that  there  are  oth* 
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er  incumbrances,  prior  to  his  mortgage;  whereas  he  charges 
there  are  no  such  prior  incumbrances  as  is  pretended,  or,  if  any 
such  do  exist,  they  are  fraudulent  and  yoid  as  against  him,  or 
have  been  paid  off,  and  ought  to  be  decreed  to  be  deliyered  up  to 
be  cancelled  or  declared  to  be  of  no  effect  against  him. 

This  cannot  be  considered  as  a  bill  attacking  the  validity  of  the 
mortgages  which  the  complainant  has  set  out  in  his  bill  as  prior 
to  his,  and  which  he  says  he  neither  admits  nor  denies.  The 
stating  part  of  the  bill  shows  nothing  against  the  validity  of  those 
mortgages ;  makes  no  allegation  of  any  facts  or  circumstances 
on  which  the  complainant  relies  as  a  ground  on  which  to  contest 
Iheir  validity. 

As  a  bill  in  the  other  aspect,  t.  e.,  with  a  view  of  obtaining  a 
sale  of  the  mortgaged  premises  to  pay  the  mortgages  according  to 
their  priority,  the  bill  is  defective.  It  prays  for  nothing  to  which 
he  would  be  entitled  as  a  subsequent  mortgagee. 

A  bill  by  a  subsequent  mortgagee,  t.  e.,  a  mortgagee  of  the 
equity  of  redemption,  may  pray  a  sale  of  the  interest  mortgaged 
tci^him,  a  sale  subject  to  the  incumbrance  of  the  prior  mortgage ; 
or,  that  he  may  be  permitted  to  redeem  the  prior  mortgage  and 
have  the  premises  sold  to  pay  such  redemption  money  and  his 
own  mortgage ;  or,  that  the  mortgaged  premises  may,  if  the  prior 
mortgagee  consent  thereto,  be  sold,  and  that  out  of  the  proceeds 
the  mortgages  may  be  paid  according  to  priority. 

But  if  the  prior  mortgagee  refuses  to  consent  to  a  sale  on  his 
mortgage,  the  complainant  on  the  subsequent  mortgage  must  take 
one  of  the  other  modes  of  relief  prayed. 

He  can  at  least  obtain  a  sale  subject  to  the  incumbrance  of  the 
prior  mortgage. 

If  upon  a  bill  by  a  subsequent  mortgagee  as  usually  drawn  here, 
the  prior  mortgagee  takes  such  a  course,  either  by  answer,  or  by 
putting  in  his  mortgage  before  the  master,  as  shows  his  consent, 
the  mortgaged  premises  will  be  ordered  to  be  sold,  and  the  mort- 
gages directed  to  be  paid  according  to  priority. 

The  complainant  in  this  case  asks  nothing  which  he  is  entitled 
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to  as  against  the  prior  mortgagees,  and  therefore  should  not 
have  brought  them  into  court. 

Demurrer  allowed ;  with  leave  to  amend. 

Order  accordingly. 
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Lucius  B.  Nutting  v.  Christopher  Colt,  Jun. 

A  person  employed  by  another  in  a  manufaetiiriDg  establishment  at  a  salaiy  of  $500 
a  year  and  one-fi>orth  of  the  profits  is  not  a  partner. 

A.  employed  B.  in  a  manolhctnring  establishment  at  an  annual  salary  of  $600  and  one- 
finirth  of  the  profits,  and  B  agreed  that  A  might  use  his  name  as  a  partner  in  the 
business  if  A.  should  deem  it  advisable.  The  name  of  A.  A  Company  was  assumed. 
Afterwards,  A  being  about  to  ereate  a  lien  on  property  in  the  establishment,  B  gare 
a  written  certificate  in  which  he  stated  that  he,  **  one  of  the  firm  of  Colt  and  Compa- 
ny,** did  not  possess  any  interest  in  the  property  used  by  the  Company,  and  did  not 
daun  any  right  in  or  to  the  same  on  account  of  his  being  a  partner  of  the  Company 
or  on  any  other  account  A.  thereupon  gare  a  mortgage  on  property  in  the  estab- 
lishment to  secure  acceptances  of  drafts  to  be  drawn  in  the  name  of  A.  and  Com* 
pany.  B.  afterwards  filed  a  bill  against  A.  stating  that  he  was  a  partner,  and 
charging  that  A.  had  received  large  sums  and  applied  them  to  his  own  use,  and  kept 
no  proper  accounts  thereof,  and  refused  to  account  to  the  complainant;  and  prayed 
an  injunction,  and  the  appointment  of  a  Reoeirer.    The  iiyunctiou  was  allowed. 

%n  answer,  the  appointment  of  a  Receiver  was  denied ;  and  the  injunction  was  dis- 
solved. 

On  the  29th  June,  1847^  the  following  article  was  entered  by 
and  between  Christopher  Colt,  Jun.,  and  Lucias  B.  Nutting. 

^^  Memorandum  of  an  agreement  made  the  29th  June,  1847^ 
between  Christopher  Colt,  Jun.,  of  Paterson,  New  Jersey,  of  the 
one  part,  and  Lucius  B.  Nutting,  of  Dedham,  Massachusetts,  of 
the  other  part.  Said  Colt  agrees  to  employ  said  Nutting  as  a 
Silk  Dyer  and  Manufacturer,  at  Paterson  aforesaid,  for  the  term 
of  one  year,  with  an  understanding  that  the  same  is  to  be  con- 
tinued to  five  years  if  mutually  agreeable,  at  an  annual  salary  of 
$500  and  one-fourth  of  the  profits  of  the  dying  and  manufactur- 
ing establishment  in  which  he  is  employed.  Salary  to  be  drawn 
as  often  as  he  may  want,  when  due  him. 

Said  Nuttmg  agrees,  on  his  part,  to  devote  all  his  time  and  atr 
tention  to  the  best  interest  of  the  dying  and  manufacturing  de- 
partment, and  to  commence  for  said  Colt  the  5th  day  of  Jaly> 


540  Nurmra  v.  colt.  [juke 

1847 ;  and  to  have  his  name  used  as  a  partner  in  said  basinefls 
should  said  Colt  deem  it  advisable." 

Nutting  entered  into  his  employment,  under  the  said  article, 
at  the  time  therein  specified. 

The  name  of  Colt  and  Company  was  assumed  as  the  name  un- 
der which  the  business  was  carried  on. 

On  the  2d  October,  1847,  Colt  being  about  to  execute  a  writ- 
ing creating  a  lien  on  the  property  in  the  silk  manufactory,  Mr. 
Hopper,  a  counselor  at  law  in  Paterson,  who  was  to  draw  the 
necessary  papers,  knowing,  as  he  says  in  his  testimony,  that  the 
business  was  carried  on  in  the  name  of  Colt  &  Company,  told 
Mr.  Colt  that  if  any  other  person  was  concerned  with  him  in  the 
business  it  was  necessary  that  such  other  person  should  execute 
the  papers  with  him.  Mr.  Colt,  in  answer,  said  that  Mr.  Nut- 
ting was  in  the  mill  with  him,  but  had  no  interest  in  any  of  the 
property.  Mr.  Hopper  then  told  Colt  that,  to  avoid  all  question 
on  that  subject,  he  wished  to  have  Mr.  Nutting's  signature  to 
that  effect.  Colt  requested  Mr.  Hopper  to  draw  up  such  a  paper 
as  he  wanted  signed  by  Nutting  and  he  would  get  Nutting's  sig- 
nature to  it.  Mr.  Hopper  accordingly  drew  a  writing  in  these 
words :  ^^  This  is  to  certify  that  I  Lucius  B.  Nutting,  one  of  the 
firm  of  Colt  &  Company,  carrying  on  the  business  of  silk  manu- 
facturing at  Paterson,  New  Jersey,  do  not  hold  or  possess  any 
interest  in  the  machinery,  or  any  of  the  property  used  by  the 
said  company,  or  the  silk,  raw  or  manufactured;  and  do  not 
claim  to  have  any  right  or  title  in  or  to  the  same  on  account  of 
my  being  a  partner  of  the  said  company  or  on  any  other  account 
whatever.    Witness  my  hand  this  2d  day  of  October,  1847." 

This  writing  was  signed  by  Nutting  and  retutned  by  Colt  to 
Mr /Hopper ;  and  Hopper  then  drew  a  mortgage  on  the  property 
in  the  mill  from  Colt  to  Robert  Morell,  to  secure  him  for  accep- 
tances of  drafts  to  be  drawn  in  the  name  of  "  Colt  &  Company," 
to  be  used  in  the  purchase  of  silk  and  materials  for  carrying  on 
the  said  silk  manufacturing  business.  The  mortgage  was  exe- 
cuted and  delivered. 

On  the  20ih  December,  1847,  Nutting  exhibited  his  bill,  stat- 
ing, that  on  the  29th  June,  1847,  he  agreed  with  Colt  to  become 
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a  partner  with  him  in  the  business  of  manufacturing,  twisting 
and  dying  silk ;  and  that  thereupon  a  certain  agreement  was 
made  between  them,  [setting  out  the  agreement  above  set  forth] . 
That  said  business  was  entered  into  and  carried  on  by  them  pur- 
suant to  the  provisions  of  the  said  agreement,  and  still  continues. 
That  Colt  has  been  in  the  habit  of  receiving  large  sums  of  money, 
and  of  drawing  all  checks,  drafts  and  notes  on  the  partnership 
account ;  but  that  he  has  not  duly  entered  all  such  transactions 
in  the  partnership  books  of  account ;  but  hath  entered  therein  a 
part  only  of  said  transactions,  and  has  kept  the  complainant  in 
ignorance.  That  Colt  has,  from  time  to  time,  applied  to  his  own 
use,  from  the  receipts  and  profits  of  the  business,  large  sums  of 
money  exceeding  the  proportions  thereof  to  which  he  was  entitled, 
and  refuses  to  come  to  a  settlement  with  the  complainant.  The 
bill  states  that  Colt  has  greatly  mismanaged  the  business,  in 
raising  lairge  sums  on  the  bills,  notes  and  drafts  of  said  firm  at 
high  rates  of  interest :  and  that  Colt  has  applied  the  assets  and 
efiects  of  the  firm  to  his  own  private  use,  to  an  amount  beyond 
what  he  is  entitled  to.  That  the  firm  is  indebted  in  large  sums 
to  different  persons,  and  that  said  debts  are  now  due.  That 
upon  a  settlement  of  the  accounts  between  them  it  will  appear, 
that  a  large  balance  is  due.  from  the  defendant  to  him  in  respect 
to  said  partnership  dealings;  but  that  nevertheless  Colt  is 
proceeding  to  collect  the  partnership  debts  and  apply  the  same 
to  his  own  use ;  which  the  defendant  is  enabled  to  do  by  means 
of  his  having  possession  of  the  books  of  account,  and  all  the  silk 
manufactured  being  carried  to  his  house  as  soon  as  made. 

The  bill  prays  an  injunction  restraining  Colt  from  collecting 
and  receiving  any  of  said  partnership  debts'and  moneys ;  and  the 
appointment  of  a  receiver ;  and  a  dissolution. 

An  injunction  was  allowed. 

On  the  5th  February,  1849,  Colt  put  in  his  answer ;  and  a 
notice  was  given  of  a  motion  to  dissolve  the  injunction. 

A  notice  was  also  given,  on  the  part  of  the  complainant,  of  a 
motion  to  be  made,  on  the  same  day,  for  the  appointment  of  a 
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receiver ;  and  also  of  a  motion  for  an  attachment  for  an  alleged 
breach  of  the  injunction. 

Depositions  were  read  on  the  argoment  of  the  several  motions. 

J3.  W.  Vandevoart  for  the  complainant.  He  cited  Siory^s 
Eq.  Jur.  sec.  846^  7,  852  ;  4  Mad.  Rep.  252  ;  2  Daniels  Rep. 
250. 

Silas  D.  Canfield  for  the  defendant. 

The  Chancellor.  The  question  is,  whether,  under  the  ar- 
ticle of  agreement  made  between  the  parties,  Nutting  has  any 
such  rights  as  against  Colt  as  entitle  him,  under  the  facta  in  oth- 
tit  respects  stated  by  the  bill,  to  prevent  Colt  firom  receiving 
moneys  due  for  goods  sold  from  this  establishment;  and  to  have 
a  receiver  appointed  to  receive  the  same,  and  to  take  charge  of 
the  other  property  in  the  establishment. 

There  are  cases  in  which,  upon  principles  of  policy,  persons 
will  be  held  to  be  partners  in  reference  to  third  persons  who 
as  between  themselves  are  not  partners,  and  have  not  in  refer- 
ence to  each  other  the  rights  of  partners. 

Whether,  under  the  circumstances  of  this  case.  Nutting  would 
as  to  third  persons  be  held  to  be  a  partner  and  liable  to  debts, 
it  is,  perhaps,  not  neccessary  to  say. 

As  between  him  and  Colt  he  is  not  a  partner,  but  a  person 
employed  by  Colt,  at  a  salary  of  $500  a  year  and  one-fourth  of 
the  profits.    4  Paige  148. 

Nutting  was  to  have  his  name  used  as  a  partner  should  Colt 
deem  it  advisable.  Colt  assumed  the  business  name  of  '^  Colt 
&  Company."  If  Nutting's  name  had  been  used,  and  he  thus 
held  out  as  a  partner,  he  might,  under  such  an  agreement  for  a 
fourth  of  the  profits,  be  held  to  be  a  partner  as  to  creditors.    Ibid. 

And  if,  under  such  an  agreement,  Colt  had  thought  it  advisa« 
ble  to  use  Nutting's  name,  and  had,  by  the  use  of  it  in  connection 
with  his,  contracted  debts  for  which  Nutting  thus  became  liable 
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with  him,  there  might  be  an  equity  even  in  favor  of  Nutting, 
as  against  Colt,  that  the  property  and  assets  thus  brought  into 
the  establishment  by  the  credit  of  Nutting^s  name  in  connection 
with  Colt's,  and  at  the  expense  of  Nutting's  liability  in  connection 
with  Colt's,  should,  at  Nutting's  instance,  and  as  against  Colt, 
though  as  between  them  they  were  not  in  reality  partners,  be 
held  liable,  in  relief  of  Nutting,  for  the  payment  of  the  debt  so 
contracted;  and  that  Colt,  if  his  conduct  evinced  a  disposition, 
after  the  debts  so  contracted  and  for  which  Nutting  thus  become 
justly  liable  with  him,  to  use  and  dispose  of  the  property  and 
assets  in  such  way  as  to  withdraw  them  from  any  application 
thereof  to  the  payment  of  such  debts,  should  be  restrained  from 
collecting  the  dues  of  the  establishment  &c,  and  that  a  receiver 
should  be  appointed. 

But  there  is  nothing  in  his  case  calling  for  a  receiver  on  any 
such  ground  of  equity. 

Nutting  consented  to  such  a  use  of  his  name  as  would  make 
him  liable  as  a  partner  to  third  persons,  and  yet  agreed  to  terms 
by  which  he  was  not  a  partner  as  between  him  and  Colt.  This 
necessarily  carried  the  idea  that  Colt  was  to  have  the  control  of 
the  property  and  assets  of  the  firm.  Nutting  relied,  on  Colt's  in- 
tegrity and  fidelity  in  the  application  of  the  assets  to  the  pay- 
ment of  the  debts  that  should  be  contracted. 

There  is  no  evidence  that  Colt,  at  the  time  of  the  application 
for  an  injunction  and  receiver,  had  betrayed  Nutting's  confidence. 
The  bill  says  that  a  large  amount  of  debts  was  due  ;  it  does  not 
say  pay  (Me  ;  and  the  answer  and  depositions  show,  that  all  the 
drafts  and  acceptances  which  had  become  payable  were  met  as 
they  became  payable ;  and  no  sufficient  reason  is  shown  for  con- 
cluding that  Colt,  had  he  not  been  stopped  from  collecting,  would 
not  have  continued  to  pay  the  acceptances  as  they  became  pay- 
able. 

I  am  of  opinion  that  there  is  no  sufficient  ground  for  the  ap- 
pointment of  a  receiver. 

As  to  the  matter  of  account,  the  cause  can  proceed  for  the 
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purpose  of  ascertaining  what  profits  have  been  made,  with  a  yiew 
to  the  complainant's  recovering  his  fourth  part  thereof. 

The  injunction,  in  this  yiew,  must  be  dissolved. 

As  to  the  attachment,  no  sufficient  violation  of  the  injunction 
has  been  shown. 
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John  Leonard  and  others  v.  Abraham  Sutphen  and  others* 

A  eommiBiion  for  the  ezamination  de  bene  etw  of  a  aon-resident  infirm  witness  may 
be  awarded  before  issue  joined. 

The  subpena  in  this  case  was  returned  the  first  day  of  the 
present  term,  June  term,  1849.  At  the  time  of  the  seryice  of 
the  sabpena  a  notice  was,  also,  served  on  the  defendants  of  an 
application  to  be  made,  on  a  daj  in  this  term  more  than  ten  days 
after  the  service  of  the  snbpena,  for  a  commission  for  the  exam- 
ination of  a  witness  de  bene  esse.  The  affidavit  upon  which  the 
commission  was  applied  for  stated  that  the  witness  resided  out  of 

the  State,  and  was  aged  and  infirm,  and  was  a  material  witness 
in  the  cause. 

The  question  submitted  to  the  court  was,  whether  a  commis- 
sion could  be  awarded  before  issue  joined  in  the  cause. 

The  Chancellor.  The  "Act  authorizing  commissions  and 
tiie  taking  of  depositions,"  Rev.  Stat.  959,  by  the  1st  section 
thereof^  provides,  that  if  a  material  witness  reside  out  of  the 
State,  or,  if  in  this  State,  be  ancient  or  very  infirm  or  about  to 
go  out  of  the  State,  a  commission  may  be  awarded  to  examine 
such  witness  de  bene  esse^  upon  interrogatories  approved  by  the 
court;  and,  by  the  10th  section  thereof,  that  the  deposition 
taken  under  the  commission  shall  be  as  competent  evidence  as  if 
the  witness  had  been  examined  on  the  hearing ;  provided  it  ap- 
pear to  the  satisfaction  of  the  court  that  the  witness  reside  or  is 
gone  out  of  the  State,  or  is  dead,  or  by  reason  of  age  or  infirmity  is 
not  able  to  attend  the  court,  but  not  otherwise.  A  commission  for 
an  examination  de  bene  esse  is  within  the  language  of  the  statute 
in  the  case  made  by  the  affidavit,  and  is,  also,  within  the  spirit  of 
the  statute.  Non- residence,  alone,  of  a  material  witness  is  a 
sufficient  ground  for  a  commission.  If  issue  is  joined  in  the 
cause  a  commission  will  be  awarded  for  his  examination  abso- 


546  LEONARD  V.  STJTPHBN."  \JPJ1XK 

lutelj.  And  it  would  seem  that  by  the  statute  non-residenee, 
alone,  is  sufficient  for  a  commission  to  take  the  examination  de 
bene  esse,  and  before  issue  joined. 

In  this  case,  the  affidavit  states,  also,  that  the  witness  is-i^d 
84  and  is  infirm.  I  see  no  reason  why  a  commission  should  not 
gf>i  before  issue  joined,  to  take  his  examination  de  bene  esse. 

Order  accordingly.  # 


•n 
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Cha&les  F.  Durant  v.  David  A.  Williamson  and  others. 

An  injunction  wai  applied  for  restraining  the  defendants  from  continuing  the  working 
of  steam  engines  in  a  factory  near  the  dwelling  house  of  the  complainant  and  other 
buildings  owned  bj  him  and  occupied  by  his  tenants,  on  the  grounds  that  the  steam 
enginesy  when  in  operation,  shook  and  injured  the  said  buildings,  and  that  the  busi- 
ness carried  on  in  the  said  factory  was  a  nuisance  to  the  neighborhood.  It  appear- 
ed, by  affidarits  read  in  opposition  to  the  motion  for  an  injunction,  that  the  com- 
plainant had  brought  an  action  at  law  against  the  defendants  for  the  same  alleged 
injuiy,  and  that  the  jury  had  found  a  verdict  1f6  the  defendants.  The  injunction 
denied.  V 


The  bill  states  that  the  complainant,  Charles  F.  Durant,  is 
seized  in  fee  and  possessed  of  lots  33,  34  and  35  on  Hudson 
street,  in  Jersey  City ;  and  has  been  so  seized  and  possessed 
from  Maroh  3, 1834.  That,  in  the  latter  part  of  the  fall  of 
1B46  and  the  winter  and  spring  of  1847,  he  built  on  said  lots  34 
and  85  two  three-story  brick  dwelling  houses  ;  that  they  were 
completed  about  the  1st  May,  1847,  and  were  built  in  the  best 
manner,  upon  foundations  of  stone ;  pains  having  been  taken  by 
the  builder  to  procure  firm  foundations  therefor ;  and  that  the 
said  buildings  are  in  every  respect  completely  built  and  finished. 
That  the  building  on  said  lot  numbered  35  is  contiguous  to  and 
adjoins  the  building  on  lot  36  on  Hudson  street ;  and  that  the 
said  two  buildings  of  the  complainant  and  the  buildings  number- 
ed 36,  37  and  38  in  Hudson  street  have  one  continued  front  wall 
on  the  street;  the  said  buildings  numbered  36,  37  and  38  having 
been  built  prior  to  the  time  when  the  complainant  built  his  said 
two  buildings  numbered  34  and  35,  the  said  buildings  being  built 
partly  on  the  site  of  another  building  which  had  theretofore 
stood  on  lot  34,  and  which  was  burned  down  in  the  early  part  of 
1846.  That  the  said  building  which  was  burned  down  was  one 
of  four  brick  buildings  which  were  built  together  at  the  same 
time  and  with  one  continuous  front  wall,  about  42  years  a|so,  on 
said  lots  34,  35,  36  and  37  on  Hudson  street,  and  were  put  up 
and  used  for  commercial  purposes.     That  the  said  lot  38,  being 
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on  the  corner  of  Hudson  and  Sussex  streets,  is  in  part  a  vacant 
lot,  and  has  been  and  is  used  by  the  complainant  as  a  court  yard 
and  entrance  to  the  building  wherein  the  complainant  resides  and 
for  14  years  past  has  resided,  and  which  last  mentioned  building 
is  situated  on  the  rear  of  the  said  lots  of  the  complidnant, 
and  bas  been  built  for  the  period  of  about  30  years.  That  he 
caused  the  said  buildings  so  built  by  him  on  lots  34  and  35  to  be 
built  and  finished  in  the  best  manner,  intending  to  rent  them  to 
gentlemen,  the  situation  being  peculiarly  pleasant,  and,  as  he 
believes,  the  best  in  the  vicinity,  and  the  neighborhood  well  built 
up  with  private  residences,  many  of  which  are  of  the  best  class, 
and  that  part  of  the  city  being  densely  populated.  That  after 
the  said  two  houses  were  so  built  by  the  complainant,  and  in  or 
about  Nov.  1848,  David  A.  Williamson,  Edward  H.  Mann  and 
Charles  T.  Griffith,  doing  business  under  the  name  and  firm  of 
Williamson,  Mann  &  Co.,  entered  into  the  occupation  of  the 
building  numbered  37  in  Hudson  street,  and  have  ever  since  re- 
mained in  possession  thereof,  and  still  occupy  the  same,  ostensi- 
bly as  a  cofiee  and  spice  mill,  but  in  reality  as  a  place  for  the 
drying  and  grinding  of  drugs  of  the  most  nauseous  character,  as 
well  as  for  burning  and  grinding  of  peas,  cofiee  and  spices. 

That  at  or  shortly  before  the  commencement  of  such  occupan- 
cy of  said  building  37  by  said  Williamson,  Mann  &  Co.,  and 
after  the  complainant  built  his  said  two  dwelling  houses,  it  was 
raised  to  five  stories,  it  having  been,  up  to  that  time,  three  sto- 
ries. And  the  said  Williamson,  Mann  &  Griffith,  upon  such 
occupancy  thereof  by  them,  put  into  the  said  building  certain 
machinery,  consisting  of  six  run  of  grindstones,  distributed 
throughout  said  building,  and  which  were  driven  by  a  steam  en- 
gine placed  by  them  in  a  building  situated  immediately  in  the 
rear  of  said  building  so  occupied  by  them. 

That  ever  since  their  said  occupancy  of  said  building  they  have 
caused,  and  still  do  cause  to  be  run  the  said  machinery,  or  some 
part  thereof,  in  the  said  building  so  occupied  by  them ;  and  that 
the  operd,tion  of  the  said  machinery  continually  shakes  and  jan 
the  said  two  houses  of  the  complainant  on  lots  34  and  35.  That 
said  jarring  and  shaking  is  so  great  that  it  constitutes  a  great, 
and  to  many  persons  an  insuperable  objection  to  the  occupancy 
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of  said  houses ;  the  said  machinery  being  run,  with  mere  or  less 
seyeritjy  every  day  except  Sunday,  from  about  7  A.  M.  to  6  or 
7  P.  M.,  with  but  little  if  any  intermission ;  and,  when  in  oper- 
ation, causing  the  doors  and  windows  of  the  complainant's  said 
houses  to  rattle  continually ;  and  causing  loose  articles  of  furni- 
ture, fenders,  mantel  ornaments,  cups  and  saucers  on  a  table  to 
rattle  and  keep  constantly  in  motion  ;  the  motion  of  the  said 
houses  caused  by  the  operation  of  the  said  machinery  of  the  de- 
fendants being  so  great  as  to  be  perfectly  perceptible  to  a  person 
seated  on  a  chair  placed  on  the  floor  thereof,  and  rendering  the 
said  houses  far  less  desirable  as  places  of  residence  than  they 
would  otherwise  be  ;  insomuch  that  some  of  those  who  have  oc- 
cupied the  complainant's  said  houses,  and  other  disinterested 
and  judicious  persons  acquainted  with  the  effect  of  said  machine- 
ry on  the  complainant's  said  two  houses  and  with  the  nuisance  of 
stenches  occasioned  there  by  the  business  carried  on  by  the  said 
defendants  in  said  building  occupied  by  them  and  hereinafter 
mentioned,  have  publicly  declared  that  they  would  not  reside  in 
the  complainant's  said  houses  rent  free,  and  that  their  objection 
is  founded  solely  on  the  fact  of  the  said  jarring  and  shaking  and 
the  said  other  nuisance  of  said  stenches. 

That  the  defendants  have,  also,  ever  since  their  occupancy  of 
said  factory,  carried  on,  and  still  carry  on,  in  said  building  occu- 
pied by  them,  a  business  (being,  as  the  complainant  verily  be- 
lieves, the  grinding  of  nauseous  drugs,)  which  has  caused  and 
still  does  cause  stenches  of  tthe  most  disgusting  an<l  nauseating 
character  to  pervade,  for  a  great  part  of  the  time,  the  said  two 
dwelling  houses  of  the  complainant  and  also  the  said  dwelling 
house  of  the  complainant  occupied  by  him  and  his  family.  And 
that  the  complainant  believes  and  charges,  that  a  considerable 
portion  of  the  business  carried  on  by  said  Williamson,  Mann  & 
Griffith  in  the  said  building  occupied  by  them  is  the  drying  and 
grinding  of  drugs,  many  of  which  are  of  the  most  offensive  and 
disagreeable  character. 

That,  by  reason  of  the  said  shaking  and  jarring  and  the  said 
disgusting,  nauseous  and  noxious  stenches,  the  tenants  of  the 
complainant  occupying  the  said  houses  numbered  84  and  35  have 
been  and  are,  both  in  sickness  and  health,  exceedingly  offended 
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and  annoyed ;  and  the  complainant  and  his  family,  in  his  said 
dwelling  house  occupied  by  them,  have  been  and  are  greatly  an- 
noyed, disturbed  and  offended  by  the  said  foul,  noxious  and 
noisome  stenches. 

That,  by  reason  of  the  said  jarrings  and  shakings  of  the  com- 
plainant's said  two  buildingo  numbered  34  and  35,  the  said  build- 
ings have  been  and  are,  as  the  complainant  yerily  believes,  great- 
ly injured ;  and  the  complainant  hath  thereby  sustained  and  still 
doth  sustain  very  considerable  damage  in  not  being  able,  on  ac- 
count thereof  and  of  the  other  nuisance  of  said  stenches,  to  get  as 
much  money  for  the  renting  thereof  as  otherwise  he  would  hare 
done,  and  also  in  the  deterioration  of  the  said  buildings  by  the 
jarring  and  shaking  the  walls  thereof  as  aforesaid. 

The  bill  prays  an  injunction  restraining  the  defendants  from 
running  their  said  machinery  in  the  building  occupied  by  them 
in  such  manner  as  in  anywise  to  jar  or  shake  or  otherwise  inter* 
fere  with  the  complainant's  said  dwelling  houses  or  either  of 
them,  and  from  causing,  permitting  or  suffering  any  foul,  noxious^ 
nauseous,  disgusting,  noisome  or  hurtful  smells,  odors  or  stenches 
to  arise  from  said  building  and  premises  occupied  by  the  defend- 
ants and  pervade  the  complainant's  said  dwelling  houses  and  the 
atmosphere  in  and  about  the  same. 

This  bill  being  presented,  and  a  preliminary  injunction  asked, 
the  court  ordered  notice  of  the  application  to  be  given  to  the  de- 
fendants. I 

At  a  subsequent  day  the  parties  appeared,  and,  the  bill  being 
again  read,  affidavits  were  read  on  the  part  of  the  defendants  in 
opposition  to  the  motion  for  a  preliminary  injunction. 

The  affidavit  of  Williamson  and  Griffith,  two  of  the  defend- 
ants,  states,  that  the  building  occupied  by  Williamson^  Mann  & 
Grffith  is  one  of  four  stores  which,  they  are  informed  by  old  res- 
idents of  Jersey  City,  were  built  about  1806,  and  were  first  oc- 
cupied for  commercial  purposes,  and  that  for  some  20  years  last 
past  they  have  been  used  for  manufacturing  purposes ;  that  the 
building  occupied  by  the  defendants  was  used  at  one  time  as  a 
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ship  bread  bakery ;  that  it  was  afterwards  used  as  a  foundry  and 
blast  furnace  and  taming  mill  which  was  driven  by  a  steam  en- 
pne- 

That  the  dwelling  houses  of  complainant  on  Hudson  street  are 
erected  on  the  site  of  one  of  the  stores  built  in  1806 ;  that  it 
was  burned  down  some  two  years  ago ;  that  when  it  was  burned 
and  before,  it  being  then  owned  by  complainant,  an  oakum  fac- 
tory was  carried  on  there,  driven  by  steam  power. 

They  say  that  the  store  No.  36  Hudson  street,  the  store  next 
south  of  the  one  occupied  by  them,  and  between  them  and  the 
complainant's  dwelling  houses  on  Hudson  street,  is  occupied  by 
Mr.  Deen  as  a  tobacco  factory  driven  by  horse  power.  That 
they  have  been  informed  by  Deen  and  others  that  it  has  been  so 
occupied  as  a  tobacco  factory  for  12  or  13  years  last  past.  They 
say  there  is  an  extensive  oil  manufactory  on  the  next  block  be- 
low on  Hudson  street  and  opposite  the  complainant's  house ;  that 
it  produces  a  very  disagreeable  smell  in  the  neighborhood ;  that 
they  frequently  use  rancid  oil  in  that  factory.  That  they  are 
informed  and  believe  that  said  oil  factory  has  been  located  there 
for  17  years  past ;  and  that  there  was  a  patent  leather  factory  in 
Sussex  street  opposite  the  complainant's  house  which  was  burned 
down  some  time  since. 

They  further  say  that  there  is  a  large  soap  factory  in  York 
street,  about  half  way  up  the  block  from  Hudson  street,  and 
that  this  factory  produces  a  very  disagreeable  smell. 

That  they  formerly  carried  on  their  factory  at  No.  67  and  69 
Waslungton-street,  New -York.  That  the  reason  of  their  re- 
moving their  factory  to  Jersey  City  was  their  being  burnt 
out  in  June,  1847.  That  they  leased  of  Mr.  Coles  the  building 
they  now  occupy,  and  he  commenced  fitting  it  up  for  their  accom- 
modation  in  June,  1847.  That  they  expended  in  fitting  up  this 
factory,  in  machinery  and  other  fixtures  and  apparatus,  upwards 
of  010,000,  in  addition  to  the  expense  incurred  by  Mr.  Coles  in 
putting  the  building  in  order  for  them.  That  they  carry  on  an 
extensive  business,  and  employ  constantly  some  twenty  or  thirty 
men.  That  it  would  be  a  great  and  irreparable  injury  to  them  to 
suspend  their  factory.  That  they  would  not  stop  for  $100  a 
day. 
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They  deny  that  there  are  any  noisome  stenches  or  smells  pro- 
duced by  their  manufactory,  or  any  disgusting  or  nauseous  smells, 
or  any  noxious  or  foul  smells  produced  by  their  said  factory, 
that  can  in  any  way  injure  or  annoy  the  complainant  and  those 
occupying  his  dwelling  houses.  And,  to  the  best  of  their  knowl* 
edge,  they  deny  that  they  have  injured  the  houses  of  the  com- 
plainant by  shaking  or  jarring  the  same.  That  the  complainant's 
houses  are  built  on  reclaimed  land ;  and  if  the  walls  are  cracked 
it  is  owing  to  the  nature  of  the  ground  on  which  the  foundation  is 
laid.  That  the  fronts  of  the  said  houses  adjoining  the  defendant's 
factory  are  covered  with  stucco  plastering,  that  they  have  ex- 
amined this  plastering,  and  cannot  perceive  tiiat  it  is  at  all 
cracked.  That  they  have  been  informed  by  competent  judges 
and  believe  that  the  complainant's  houses  adjoining  their  manu- 
factory are  cheap,  slightly  built  houses ;  that  they  are  lightly 
timbered,  and  are  shaken  by  carriages  and  carts  passing  over  the 
pavements  in  front.  They  say  that  the  house  in  which  the  com- 
plainant and  his  family  reside  is  situated  on  Su8sez*street,  at 
some  distance  from  their  factory,  and  cannot  possibly  be  affected 
by  the  machinery  in  their  factory. 

That  that  part  of  Hudson  street  in  which  their  factory  is  lo- 
cated is  used  and  occupied  for  the  most  part  by  manufactories, 
shops,  stores,  lumber  yards,  coal  yards  and  the.  like  purposes, 
and  is  an  appropriate  place  for  their  business  to  be  carried  on. 
That  the  complainant's  houses  in  Hudson-street  were  built  on 
the  site  of  a  store  house  and  manufactory ;  that  he  well  knew  that 
he  was  buildiog  his  said  dwelling  houses  in  a  locality  devoted  to 
commercial  and  manufacturing  purposes.  That  Hudson-street 
is  the  main  business  street  in  Jersey  City :  that  it  is  the  front 
street  on  the  river.  That  the  two  houses  of  the  complainant  are 
the  only  houses  fronting  on  Hudson-street,  between  Grand-street 
and  the  corner  of  Hudson  and  Morris-street,  except  one  on  the 
comer  of  Sussex-street. 

That  they  verily  believe  the  complainant  has  not  lost  any  ro&t 
in  consequence  of  their  manufactory.  That  one  of  complainant's 
houses  on  Hudson-street  has  been  constantly  occupied  by  the 
same  person,  and,  as  they  are  informed  and  believe,  at  the  same 
rent,  and  that  both  of  complainant's  houses  are  rented. 
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That  the  complainant,  after  an  unsuccessful  attempt  and 
application  to  the  grand  jury  of  Hudson  county,  to  have  the  de-  , 
fendants  indicted,  in  May,  1848,  commenced  an  action  at  law 
for  the  same  alleged  injuries  set  out  in  his  bill  in  this  cause,  as 
will  appear  by  his  declaration  filed  in  that  suit,  a  copy  of  which 
is  annexed  to  their  affidavit.  That  the  said  cause  came  on  for 
trial  at  the  November  term  of|the  Hudson  Circuit  Court,  before 
the  chief  justice ;  and  that  the  jury,  upon  the  same  case  as  that 
set  out  in  the  complainant's  bill,  (as  will  appear  by  the  state  of 
the  case  settled  before  the  chief  justice  and  signed  by  the  attor- 
neys of  the  parties,  to  be  used  on  the  argument  of  a  motion  for  a 
new  trial,  a  true  copy  of  which  is  annexed  to  their  affiadavit,) 
found  that  the  complainant  was  not  entitled  to  any  damages,  he 
not  having  sustained  any  injury  from  the  defendants  said  factory. 

They  further  say  that  the  complainant  has  commenced  another 
action  against  them,  laying  his  damages  at  ^5000,  the  writ  in 
which  action  was  returnable  to  the  February  term,  1849,  of  the 
Hudson  Circuit  Court.  That  the  defendant  Mann  is  absent  in 
Europe. 

The  affidavits  of  a  number  of  other  persons  residing  in  the 
neighborhood  were  procured,  going  to  show  that  no  bad  smell  pro- 
ceeded from  the  factory  of  the  defendants  ;  and  that  there  was 
no  jarring  of  buiTdings  in  the  vicinity. 

The  defendants  also  put  in  a  plea  that  the  alleged  wrongful 
acts  set  forth  in  the  bill  have  been  tried  by  a  jury  in  an  action  of 
trespass  on  the  case  brought  by  Durant  against  Williamson ;  and 
that  the  jury  found  a  verdict  of  not  guilty.    ^ 

A  motion  for  a  new  trial  in  that  case  is  still  pending. 

Runyon  and  G.  ^.  Vroom^  in  support  of  the  motion  for  in- 
junction. They  cited  Story^s  Eq.  Jur.  sec.  96 ;  Jeremy^s  Eq. 
309 ;  2  Story's  Eq.  Jv/r.  sec.  925,  6 ;  3  Daniek  Pr.  822 ;  9 
Paige,  515;  2  Car.  and  Paine,  486;  1  Burr.  337;  2  Selw, 
Jf.  P.  1105 ;  4  Bingh.  Jfew  Cases  1016 ;  5  Scotty  600 ;  2  lb. 
174. 

W.  Rutherford  contra.  He  cited  1  SmUh's  Ch.  Pr.  240 ; 
18  Ves.  167 ;  8  P.  Wini.  895 ;  2  Afk.  113 ;  17  John.  Rep.  98 ; 
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100;  1  Green's  Ch.  67;  8  15.246;  3  John.  Ch.  287;  8 
Greenes  Ch.  234,  236,  366;  Metcdf\i&'y  Edenmlng.  236, 
327 ;  6.  John.  Ch.  19 ;  People  v.  Cunningham^  1  Denio ;  1 
Hoist.  Ch.  324 ;  9  Paige,  504 ;  19  Ves.  360 ;  1  Hmk.  599  ; 
Drury  on  Ing.  246. 

The  Chancellor.  In  tho  present  state  of  the  proceedings 
at  law  I  am  unwilling  to  grant  a  preliminary  injunction. 

Without  reference  to  the  proceedings  at  law  I  ahoold  doubt 
whether  a  preliminary  injunction  should  be  allowed.  It  is  a  case 
for  proofs  on  both  sides,  the  remedy  sought  is  perpetual  injunc- 
tion. 

Motion  denied. 
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Ezra  Parkhurst  v.  Josiah  F.  Muir. 

• 

To  a  bill  bj  one  of  two  partners  against  the  other  for  an  account,  the  bill  saying 
nothing^of  anj  settlement  having  ever  been  made  between  them,  the  answer  set 
up  a  settlement  up  to  a  certain  time,  and  gave  an  account  since  the[settlement;  and 
the  complainant's  solicitor  took  an  order  of  reference  to  state  the  accounts. 
ffeldf  that  the  Master  could  not  disregard  the  settlement. 

A  bill  was  filed  by  Ezra  Parkhurst  against  Josiah  F.  Muir  for 
the  dissolution  of  the  partnership  of  which  they  were  the  only 
members ;  and  for  an  account  of  the  partnership  transactions ; 
and  for  the  appointment  of  a  receiver.  Nothing  was  said  in  the 
biU  of  any  settlement  having  ever  been  made  between  them. 

The  answer  set  up  a  settlement  between  them  up  to  a  certain 
time,  and  gave  an  account  of  the  partnership  transactions  since 
that  settlement.  A  motion  was  made  for  a  receiver,  which  was 
denied.  And  thereupon  the  complainant's  solicitor  took  an  order 
of  reference  to  a  master  to  state  the  accounts.  When  the  parties 
appeared  before  the  master  the  complainant's  counsel  insisted 
that  the  mastet  should  state  the  accounts  from  the  beginning  of 
the  partnership.  The  counsel  of  the  defendant  insisted  that  the 
effect  of  the  order,  under  the  pleadings  in  the  case,  was  to  confine 
the  account  to  the  transactions  of  the  partnership  since  the  said 
settlement.  And  the  master  postponed  the  matter,  to  give  an 
opportunity  to  take  the  opinion  of  the  court  upon  the  question. 

The  matter  was  afterwards  stirred  before  the  court ;  and  a 
motion  also  made  for  a  modification  of  the  order  of  reference,  so 
as  to  confine  it  to  the  partnership  transactions  since  the  settle- 
ment, if  the  court  should  think  a  modification  necessary. 

Runyon  and  ^.  Whitehead  for  the  defendants.  They  cited  15 
Wend.  83 ;  7  Paige^  573 ;   Cooper's  Eq.  PI.  278. 

F.  B.  Chetwood  and  W.  Pennington  for  the  complainant. 
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The  Chancellor.  On  a  reference  like  this,  on  bqcIi  a  state 
of  pleadings,  the  master  was  not  at  liberty  to  disregard  the  set* 
tlement.  Grounds  for  impeaching  the  settled  account  should 
have  been  laid  in  the  bill,  if  the  complainant  supposed  there  were 
any  such  grounds,  so  that  the  defendant  could  answer  as  to  them. 

If  proper  grounds  can  be  laid  before  the  court,  an  amendment 
of  the  bill  may  be  allowed. 
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Harriet  Merselis  v.  Isaac  H.  Mead,  John  Ward  and 
Cornelius  Schuyler,  executors  of  the  will  of  Cornelius 
Merselis,  deceased. 

ExeeatorSy  in  sereral  partial  accounts  which  bad  been  exhibited  to  the  Orphan's 
Courts  had  accounted  separately ;  and  no  objection  had  been  made  to  that  mode  of 
accounting,  nor  any  effort  to  make  the  executors  answerable  jointly;  and  there  was 
no  eTidenoe  that  either  of  the  separate  accountants  ever  agreed  to  become  liable 
for  what  had  been  receired  by  either  of  the  others;  nor  evidence  that  the  executors 
assumed  the  uncollected  securities  and  agreed  to  account  to  the  residuary  legatees 
for  the  amount  of  Hhem. 

ffdd,  that  the  executors  were  not  jointly  responsible. 

Partial  accounts  of  executors  exhibited  and  allowed  by  the  Orphans'  Court  will  not 
prevent  a  person  inteiested  in  the  estate  from  bringing  the  executors  into  this  court 
for  a  final  settlement. 

As  long  as  the  estate  is  not  finally  settled,  this  court  may  direct  a  statement  of  the 
whole  account  from  the  beginning,  and  take  its  own  measures  to  compel  the  pay- 
ment of  the  moneys  found  in  the  hands  of  the  executors  by  such  final  account,  not- 
withstanding the  Orphans'  Court  have,  on  partial  accounts,  directed  the  distribution 
of  the  balances  thereby  found  to  be  in  the  hands  of  the  executors. 

The  bill,  filed  Feb.  23, 1846,  by  Harriet  Merselis,  states,  that 
her  father,  Cornelius  Merselis,  made  his  will,  dated  January  16, 
1835,  by  -whichs  after  directing  his  debts  to  be  paid  as  soon  as 
could  be  done  after  his  decease,  he  gave  and  bequeathed  to  his 
wife,  Maria  Merselis,  all  his  real  and  personal  estate  for  and 
during  her  widowhood ;  and  also  the  sum  of  $3,000  at  her  own 
disposal,  and,  in  case  she  should  die  or  get  married  without  dis- 
posing of  the  same,  he  ordered  his  executors  to  divide  the  same 
among  his  four  daughters,  Sophia,  Harriet,  Caty,  Ann,  and  the 
heirs  of  his  deceased  son  Iddo,  into  five  equal  shares  ;  and  be- 
queathed unto  the  heirs  of  his  son  Iddo,  deceased,  being  fi^e 
children,  named  Maria,  Sophia,  Cornelius,  John  and  Highly, 
$2,000  in  advance  out  of  his  property ;  and  bequeathed  to  the 
complainant  $500  as  an  outfit,  to  be  paid  one  year  after  the  de- 
cease of  the  testator  and  his  wife ;  and  bequeathed  unto  his  four 
daughters,  named  Sophia,  Harriet  (the  complainant),  Caty  and 
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Ann,  and  to  his  son  Iddo'g  five  children  one  equal  share  with  his 
four  daughters,  making  five  shares,  out  of  all  the  residue  of  his 
property  not  disposed  of  before.  The  legacies  of  his  son  Iddo's 
five  children  made  to  them  to  be  paid  bj  his  executors  as  soon  as 
they  should  arrive  of  full  age,  or  whenever  either  of  them  should 
get  married.  And  appointed  his  three  sons-in-law,  Isaac  H. 
Mead,  John  Ward  and  Cornelius  Schuyler,  executors  of  his  said 
will.  That  the  testator  died  in  the  fall  of  1840.  That  the  said 
executors  proved  the  will  on  the  15th  Dec.  1840. 

That  the  executors  possessed  themselves  of  personal  estate  and 
effects  of  the  testator  to  an  amount  greatly  more  than  sufficient  to 
pay  the  debts  and  specific  legacies.  That  the  said  Maria,  widow 
of  the  testator,  surrendered  and  gave  up  her  said  legacy  and  her 
right  to  the  personal  estate  during  her  widowhood,  as  given  to 
her  by  said  will,  and  has  since  died.  And  that  the  executors 
thereupon  paid  all  the  debts  of  the  testator  and  all  the  specific 
legacies  bequeathed  by  the  said  will,  and  received  and  held  a 
large  sum  of  money  in  their  hands  for  a  long  space  of  time.  And 
that  the  complainant  and  some  of  the  other  legatees  frequently 
applied  to  the  said  executors  and  requested  them  to  settle  the 
said  estate,  and  to  pay  to  the  complainant  the  amount  of  her 
share  of  the  personal  property  in  their  hands  ;  and  that  the  com- 
plainant never  could  prevail  on  them  to  come  to  such  settlement 
until  about  Feb.  term,  1845,  of  the  Orphans'  Court  of  Pasdaic. 
That  the  executors,  being  cited  to  appear  in  said  court  at  that 
term,  made  their  report  to  said  court,  and  exceptions  were  duly 
filed  to  their  accounts  rendered,  and  auditors  were  appointed  to 
audit  their  accounts,  who  made  their  report  to  the  said  court  at 
the  next  term  thereof. 

That  Sophia,  mentioned  in  the  will,  is  the  wife  of  the  said  J. 
H.  Mead ;  that  Caty,  mentioned  in  the  will,  is  the  wife  of  the 
said  J.  Ward ;  and  that  Ann,  mentioned  in  the  will,  is  the  wife 
of  the  said  Cornelius  Schuyler. 

By  the  report  of  the  said  auditors  it  appeared,  that  the  suld 
Mead,  one  of  the  executors,  had  in  his  hands  as  cash  collected 
$3,263  66;  that  Ward,  another  of  the  said  executors  had  in  his 
hands  as  cash  $2,028  75 ;  and  that  Schuyler  had  in  his  hands  as 
cash  $182  32 ;  besides  divers  considerable  claims  not  then  collect* 
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ed,  consisting  of  bopds,  mortgages,  notes  and  judgments.     That 
it  this  time  all  the  debts  and  specific  legacies  had  been  paid  and 
satisfied  by  the  executors.    Whereupon  the  said  Orphans'  Court' 
made  an  order  for  distribution  of  the  said  amount  on  hand,  to  the 
purport  or  effect  following : 

^^  In  the  matter  of  Mead,  Ward  and  Schuyler,  executors,  &c. 
Order  for  distribution. 

It  appearing  to  the  court,  upon  the  settlement  of  the  separate 
accounts  of  the  said  executors  this  day,  that  there  is  in  the  hands 
of  the  said  J.  H.  Mead  a  balance  of  $3,263  66 ;  in  the  hands  of 
John  Ward  $2,028  75 ;  and  in  the  hands  of  C.  Schuyler 
$182  32 ;  it  is  ordered  that  the  aforesaid  sums  be  distributed 
and  paid  by  the  said  executors  to  the  heirs  of  C.  Merselis,  de- 
ceased, as  by  his  will  directed,  viz :  One-fifth  to  Sophia,  one-fifth 
to  Harriet,  one-fifth  to  Caty,  one-fifth  to  Ann,  daughters  of  said 
deceased,  and  one-fifth  to  the  five  children  of  Iddo,  late  son  of 
said  deceased,  or  to  their  legal  representatives.     May  12, 1845." 

That  the  complainant  thereupon  applied  to  the  said  executors 
to  pay  to  her  her  share  of  said  estate  as  directed  by  the  said  order  ; 
and  thereupon  the  said  executors  did  pay  to  her  $135,  which  is 
all  the  money  that  has  been  paid  to  her  thereon,  and  is  the  only 
money  she  has  received  from  them  or  any  of  them  since  the  said 
order. 

.That  shortly  afterwards,  and  on  or  about  June  4, 1345,  the 
said  three  executors  and  the  five  children  of  Iddo  Merselis,  or 
their  legal  representatives,  and  the  complainant  met  together  for 
the  pursose  of  dividing  all  the  bonds,  mortgages,  notes,  &c,  being 
the  whole  of  the  personal  estate  of  said  testator.  That  there- 
upon the  said  executors  agreed  to  be  charged  with  all  the  said 
bonds,  mortgages,  notes  &c,  being  the  whole  personal  property 
of  the  said  testator  not  before  that  time  divided,  except  a  few 
small  claims  which  were  left  by  consent  of  all  the  parties  in  the 
hands  of  John  Hopper,  Esq.,  with  directions  to  divide  whatever 
should  be  recovered  from  them  in  five  parts  according  to  said 
will.  And  that  thereupon  it  was  agreed  upon  between  all  the 
said  parties,  that  the  amount  with  which  the  said  executors 
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should  be  charged,  including  the  said  sum  of  (59471  25  as  cash^ 
was  $8,019  09,  after  deducting  all  their  charges  against  siud  es- 
^te  for  debts,  legacies,  commissions  and  expenses,  leaving  for  each 
share  $1,603  81  over  and  above  the  claims  left  in  said  Hopper's 
hands,  as  aforesaid ;  from  which  deducting  the  said  $135  pud 
to  each  share  as  aforesaid,  left  $1,468  81  due  to  each  share  as 
aforesaid.  But  out  of  complainant's  share  it  was  agreed  should 
be  deducted  a  small  note  of  $17,  and  $100  for  a  negro^  which 
left  $1,351  43  due  the  complainant  from  the  said  executors  on 
the  26th  May,  1845. 

That  the  said  executors  thereupon  proceeded  to  settle,  and 
pay  to  the  five  children  of  Iddo,  or  their  legal  representatives,  the 
amount  so  fixed  and  agreed  upon  as  due  to  them ;  and  did  there- 
upon settle  with  them  and  pay  them  the  whole  amount  due  them 
under  said  agreement.  That,  after  the  said  children  of  Iddo  had 
been  settled  with,  the  complainant  called  upon  the  said  execu- 
tors to  settle  with  her.  That  thereupon  the  said  executors  ad- 
journed, stating  that  they  had  not  time  to  settle  further  on  that 
day.  That  after  waiting  a  reasonable  time  she  notified  the  said 
executors  to  meet  and  settle  her  account  and  claim.  That  there- 
upon they  met  once  or  twice,  but  did  not  and  would  not  settle 
and  pay  the  complainant  according  to  said  agreement ;  and  she 
has  never  been  able  to  get  payment  of  the  sum  so  agreed  to  be 
due  to  her ;  and  it  never  has  been  paid  to  her.  That  the  com- 
plainant, when  the  executors  were  all  present,  stated  to  them 
that,  if  they  had  not  the  money  to  pay  her,  she  would  take  a  bond 
and  mortgage  on  good  property  for  the  amount  so  due  her,  and 
give  time  for  the  payment  thereof,  leaving  said  sum  at  interest* 
That  thereupon  the  executors,  or  one  of  them,  promised  to  give 
her  such  bond  and  mortgage  ;  but  she  has  not  been  able  to  get 
such  bond  and  mortgage,  or  any  security  for  the  said  sum  due 
her. 

The  bill  states,  that,  among  other  pretences,  the  executors 
pretend  that  in  as  much  as  they  filed  separate  accounts  they  are 
not  jointly  responsible  to  the  complainant,  but  only  each  for  the 
amount  so  received  by  him,  after  deducting  the  amount  due  to 
his  wife  for  her  share  of  the  estate :  whereas  the  complainant 
charges,  that  the  executors  have  jointly  undertaken  the  said 
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trust,  and  have  each  received  considerable  sums  of  money  and 
hare  handed  over  such  sums  to  the  other  executor  or  executors ; 
and  that  the  said  settlement  so  made  by  the  said  executors  with 
the  complainant  was  a  joint  and  not  a  several  settlement ;  and 
that  they  jointly  and  severally  agreed  to  pay  her  the  said  amount 
so  agreed  to  be  due  her,  with  legal  interest  on  the  same  from 
said  May  26, 1845 ;  nj^  that  as  such  executors  they  had  no 
right  to  retain  in  their  hands  the  amount  so  due  to  their  respec- 
tive wives  and  kave  the  complainant  unpaid. 

The  bill  prays,  that  the  executors  may  be  decreed  to  pay  the 
complainant  the  said  sum  of  $1,351  43,  with  interest  from  May 
26, 1845,  out  of  their  own  estate ;  and  that,  if  it  shall  appear 
tiiat  no  such  agreement  and  account  has  been  made  and  taken,  or 
that  for  any  reason  they  shall  not  be  held  liable  according  to  such 
accounting,  then  that  they  pay  her  the  amount  so  ordered  by  the 
said  Orphan's  Court  to  be  paid  to  her,  with  interest  thereon  ; 
and  that  they  account  to  her  for  the  residue  of  the  personal  es- 
tate of  said  testator  which  was  not  embraced  and  included  in  the 
account  taken  by  the  said  auditors  on  which  the  said^  order  of 
distribution  was  made ;  and  that  they  account  for  the  amount  so 
found  due  to  the  complainant ;  and  be  decreed  to  pay  to  her  the 
.amount  which  on  such  accounting  shall  be  found  due  to  her ;  and 
for  such  other  and  further  relief  &c.  And  she  tenders  herself 
ready  to  give  a  refunding  bond. 

The  executors  answered  separately* 

» 

John  Ward,  in  his  answer,  after  admitting  the  will  and  pro- 
bate as  stated  in  the  bill,  denies  that  he  and  the  other  executors 
jointly  possessed  themselves  of  the  personal  estate  to  a  large 
amount,  and  jointly  undertook  to  perform  the  duties  of  executors, 
and  jointly  proceeded  to  dispose  of  the  property  and  collect  the 
debts,  and  out  of  the  moneys  jointly  to  pay  legacies  and  debts 
of  the  testator ;  or  that  he  managed  any  assets,  or  paid  any  lega- 
cies, except  as  in  his  answer  after  set  forth.  He  says  that,  some 
time  before  the  death  of  testator,  the  defendant  Mead  had  be- 
come the  general  agent  of  the  testator,  with  the  approbation  of 
the  complainant,  and  had  managed  his  affairs  for  him,  and  had 
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thus  become  much  better  acquainted  with  the  situation  ol  his 
property  and  the  character  and  condition  of  the  debts  due  to  him 
than  either  of  the  other  executors.  That  as  said  Mead  was 
more  conversant  with  the  business  of  the  testator  than  either  of 
tiie  other  executors,  though  they  all  proved  the  will,  yet  it  was 
understood  between  them,  with  the  concurrence  of  the  complain- 
ant, that  the  execution  of  the  will  should  principally  devolve  on 
said  Mead ;  and  Mead,,  thereupon,  from  the  beginning  took  the 
burthen  thereof  mainly  upon  himself,  and  possessed  himself  of  a 
large  bulk  of  the  estate,  and  collected  debts,  and  has  paid  large 
sums  of  money  on  account  of  the  estate  in  debts  and  legacies. 

He  admits  that  all  the  executors  were  cited  to  render  their 
acceptances  before  the  Orphan's  Court  of  Passaic,  in  October 
term,  1844,  and  that  they  exhibited  their  accounts  before  said 
court ;  but  he  says  that  each  executor  accounted  separately  for 
the  amounts  he  had  received  and  expended ;  but  he  denies  tiiat 
he  ever  refused  to  come  to  an  account  of  the  moneys  which  had 
come  to  his  hands ;  or  that  those  were  the  first  accounts  render- 
ed by  the  ^executors.  He  says  that  on  the  4th  October,  1843, 
each  of  the  executors  rendered  a  separate  account,  which  was 
filed  with  the  surrogate,  to  which  no  exceptions  were  then  taken ; 
and  that'  each  of  the  accounts  afterwards  rendered  under  said 
citation  commenced  from  the  foot  of  each  accountant's  previous 
account. 

He  admits  that  exceptions  were  subsequently  filed  to  all  the 
accounts  by  and  in  behalf  of  the  children  of  Iddo  Merselis ;  but 
says  that  no  exception  was  made  on  the  ground  that  the  execu- 
tors had  accounted  separately ;  nor  was  there  any  pretense  made 
before  the  Orphan's  Court,  or  before  the  auditors  who  re-stated 
those  accounts,  that  the  executors,  or  any  two  of  them  should  be 
jointly  chargeable  for  the  whole  estate ;  or  that  any  one  of  them 
should  be  charged  for  mote  than  had  actually  come  to  his  hands* 

He  admits  that  the  said  accounts  and  exceptions  were  referred 
to  auditors  ;  and  says  that  the  auditors  examined  both  sets  of  the 
accounts,  and  re-stated  the  same  separately  for  each  executor, 
and  reported  them  thus  re-stated  to  the  Orphan's  Court  for  ap- 
proval ;  and  that  the  said  court  on  the  12th  May,  1845,  approved 
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the  separate  accoants  as  re-stated,  and  decreed  that  the  same 
should  be  allowed. 

He  says  that  in  those  accounts  Mead  was  charged  with  the 
whole  inventory,  and  was  credited  with  such  items  thereof  as 
had  come  through  his  hands  into  the  possession  of  this  defendant, 
and 'this  defendant  was  charged  therewith. 

He  denies  that  he' has  possession  or  intermedledwith  any  part 
of  the  estate  except  as  appears  in  his  said  accounts  as  re-stated 
by  the  auditors  ;  or  that  he  has  received  sums  of  money  belonging 
to  the  estate  and  handed  them  over  to  either  of  the  other  execu- 
tors; or  that  he  has  in  any  way  intermingled  his  accounts 
with  those  of  either  of  the  other  executors ;  or  that  he  has  in 
any  way  made  himself  liable  for  the  moneys  and  assets  of  the  es- 
tate which  have  passed  into  the  possession  of  the  other  executors 
or  either  of  them ;  and  insists  that  he  is  accountable  only  for  the 
balance  reported  against  him  by  the  auditors. 

He  admits  that  the  Auditors  reported  a  balance  in  Mead's 
hands  of  $3263,66  after  deducting  his  commissions  ;  and  a  bal- 
ance in  the  hands  of  this  defendant  of  $2020,75  after  deducting 
his  commissions ;  and  a  balance  in  Schuyler's  hands  of  $182,32 
after  deducting  his  commissions;  and  admits  that  Mead  was 
credited  in  his  accounts  with  various  assets  that  had  been  charged 
in  the  inventory  and  which,  at  the  said  time  of  accounting  remained 
uncollected ;  and  that  the  amount  to  be  distributed  ander  the  will 
will  be  increased,  over  the  above  stated  balances,  by  the  amounts 
which  have  been  and  may  be  collected  from  those  assets ;  but  he 
says  that  many  of  those  claims  are  doubtful  and  many  others  of 
them  worthless. 

He  admits  that  the  Orphan's  court,  on  the  same  day  on  which 
they  decreed  the  allowance  of  the  separate  accounts  of  the  execu- 
tors as  aforesaid,  after  reciting  the  balance  in  the  hands  of  each 
executor,  also  ordered  that  the  said  sums  be  distributed  and  paid 
as  by  the  said  will  is  directed. 

He  says  that  he  cannot  with  certainty  answer  how  much  the 
complainant  has  received  out  of  the  estate  since  the  said  order  of 
distribution  was  made  ;  but  he  denies  that  he  has  paid  her  any 
thing,  or  contributed  any  thing  towards  any  payments  which 
she  may  have  received  from  either  of  the  other  executors. 
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He  admits  tbat  after  the  said  order  of  distribution  was  made, 
and  at  the  time  for  that  purpose  stated  in  the  bill,  all  the  parties 
interested  in  the  estate  went  together  and  examined  into  the  na- 
ture and  character  of  the  bonds  and  other  assets  and  securities 
that  had  been  credited  in  the  account  of  Mead  remaining  uncol- 
lected and  lying  in  the  hands  of  J.  Hopper,  Esq.,  for  the  purpose 
of  determining  on  the  best  disposition  to  be  made  of  them ;  but  he 
denies  that  he  then  or  at  any  other  time  agreed  to  be  charged, 
either  separately,  or  jointly  with  his  co-executors,  or  either  of 
them,  with  the  said  bonds,  mortgages  or  other  securities,  or  with 
any  of  them,  or  any  part  thereof ;  or  that  he  assumed  any  lia- 
bility on  account  of  the  same,  or  agreed  that  the  balance  reported 
against  him  by  the  auditors  should  in  any  wise  be  increased  by 
those  'assets  or  in  any  other  manner ;  or  that  he  would  be  liable 
for  or  pay  over  to  any  of  the  parties  interested  any  more  money 
than  the  surplus  of  the  amounts  so  decreed  against  him  afler  de- 
ducting therefrom  the  distributive  share  coming  to  his  wife, 
Caty. 

He  denies  that  any  such  account  as  charged  in  the  bill  was 
stated  between  the  executors  on  the  one  part  and  the  complainant 
or  any  other  persons  or  person  on  the  other ;  or  that  the  executors 
agreed  to  be  charged  with  the  sum  of  $8019,09,  or  with  any  sum 
of  money  other  than  as  they  are  charged  in  the  accounts  as  they 
passed  the  Orphan's  court ;  or  that  any  settlement  was  made  be- 
tween the  executors  and  the  complainant  showing  that  there  was 
a  balance  of  $1468,81  coming  to  the  complainant  for  her  dis- 
tributive share  ;  or  that  after  deducting  certain  amounts  from  it 
there  would  be  due  the  complainant  $1351,43  from  the  executors  * 
on  the  26  May,  1845 ;  or  that  he,  either  separately  or  jointly 
with  the  other  executors  or  either  of  them,  promised  to  pay  the 
complainant  any  sum  of  money,  or  promised  to  give  her  a  bond 
and  mortgage,  or  any  other  security ;  or  that  he  has  done  any 
act  or  entered  into  any  engagement  that  can  make  him  liable  to 
pay  the  amount  claimed  by  the  complainant,  or  to  respond  jointly 
with  the  other  defendants,  or  either  of  them,  for  the  moneys  and 
assets  of  the  estate  which  have  fallen  into  their  or  either  of  their 
hands ;  or  that  he  can  be  compelled  to  assume  the  payment  of 
any  of  the  bonds,  &c.  which  are  still  uncollected. 
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He  says  that,  the  representatives  of  Iddo  Marselis,  legatees 
named  in  the  will,  being  minor  children,  and  on  account  of  their 
situation,  in  his  opinion  entitled  to  priority  in  payment,  he, 
about  June  4, 1845,  paid  to  them  and  those  representing  them 
$1488,75,  out  of  the  balance  reported  by  the  auditors  as  afore- 
said to  be  in  his  hands ;  thereby  leaving  in  his  hands  only  (560 
on  account  of  the  distributive  share  coming  to  his  wife ;  but  he 
denies  that  such  payment  was  made  on  the  basis  of  any  settle- 
ment between  the  executors  and  the  legatees  or  persons  interested 
in  the  residue  of  the  estate,  or  upon  any  assumption  on  his  part 
of  the  uncollected  assets,  or  of  any  liability  on  account  of  moneys 
in  the  hands  of  either  of  the  other  executors ;  but  that  the  said 
advance  was  made  by  him  because  he  thought  he  would  be  better 
able  than  the  said  children  could  be  to  reimburse  himself  out  of 
the  uncollected  assets. 

He  says  that  he  became  a  purchaser  of  some  of  the  personal 
estate  of  the  testator,  to  the  amount  of  $22,17,  with  which 
amount  he  has  been  charged  in  his  said  account.  That  &  pstrt  of 
the  inventory  consisted  of  two  judgments  obtained  by  the  testa- 
tor against  one  John  MarinilS,  which,  with  interest  amounted  to 
$1458,15 ;  that  the  collection  of  those  judgments  was  passed 
over  by  Mead  to  this  defendant,  and  Mead  was  credited  therewith 
in  his  account  and  this  defendant  was  charged  with  them.  That^ 
considering  the  claim  to  be  quite  doubtful,  this  defendant  nego- 
tiated with  Marinus  for  further  security  ;  and,  upon  payment  of 
the  further  sum  of  $461,  he  obtained,  for  the  benefit  of  the  estate, 
the  assignment  of  a  bond  and  mortgage  of  one  Jarvis  Grennel 
for  the  payment  of  $1850,  or  thereabouts,  which  is  duly  charged 
against  him  in  his  accounts.  That  he  gave  his  individual  note  for 
the  said  $461,  payable  some  time  after  date^;  and,  having  no 
moneys  of  the  estate  in  his  hands,  he  applied  to]Mead  and  re- 
ceived from  him  the  said  $461,  with  which'^he  paid  his  note ; 
with  which  sum  this  defendant  is  charged  and  said  Mead  is 
credited  in  the  aforesaid  accounts. 

He  denies  that  he  has  received  any  other  assets  or  moneys  of 
the  estate  from  Mestd  or  Schuyler. 

He  admits  that  he  afterwards  received  on  two  occasions,  from: 
the  owner  of  the  equity  of  redemption  of  the  premises  mortgaged 


566  MEBSEUB  V.  EX^BS  OF  MEBSSLIB.  [jXHSTB 

to  secure  the  payment  of  the  said  Grennel  bond  $111  of  interest 
on  said  bond  and  mortgage ;  and  that  he  has  received  payment 
of  $28,20  from  one  Walker,  the  amount  of  a  judgment  re- 
covered by  the  testator  agunst  him  and  not  inventoried ;  and 
that  he  has  twice  received  the  rent  of  a  house  in  Patterson  be- 
lon^g  to  the  estate,  which  had  been  in  his  charge  daring  the 
life  of  the  testator,  amounting  together  to  $101 ;  which  said 
sums  are  charged  against  him  in  his  aforesaid  accounts  ;  and  he 
says  that  he  has  not  received  any  other  moneys  belouging  to  the 
•estate,  nor  taken  charge  of  any  other  property  or  effects  of  the 
estate,  nor  intermeddled  with  any  of  the  claims  that  remuned  un- 
collected at  the  time  the  accounts  of  the  executors  were  rendered 
as  aforesaid* 

He  denies  that  he  has  been  unwilling  to  have  the  accounts  of 
the  estate  settled  and  closed ;  or  that  he  has  deferred  the  same 
for  want  of  time,  or  in  any  way  delayed  the  same  ;  but  says  that  he 
has  always  been  desirous  that  the  legatees  and  persons  interested 
should  receive  the  moneys  due  them,  respectively,  and  that  for 
that  porpose,  after  the  said  decree  for  distribution  was  made,  he 
offered  to  his  co-executors  that,  if  they  would  assign  to  him  indi- 
vidually a  bond  and  mortgage  belonging  to  the  estate  and  remain- 
ing uncollected,  given  by  one  Hiram  Gelal,  for  $1000  and 
interest^  he  would  advance  the  amount  due  on  the  same,  first  de- 
ducting the  balance  due  to  his  wife  over  and  above  the  amount  in 
his  hands,  that  the  same  might  be  divided  among  the  others  ac- 
cording to  the  will ;  and  that  Mead  was  willing  to  accept  the 
proposal,  but  that  Schuyfier  objected  to  it  and  refused  to  execute 
or  to  sanction  such  proposed  assumption. 

He  submits  that  he  is  not  bound  to  pay  over  to  the  complain- 
ant or  to  any  other  person,  the  amount  in  his  hands  to  which  his 
wife  is  entitled,  it  being  less  than  her  distributive  share ;  but 
that  he  has  a  right  to  retain  the  same  towards  the  payment  of 
her  share  and  that  thejcomplainant  and  others  interested  in  the  dis- 
tribution of  the  estate  must  look  to  Mead  for  the  payment  of  the 
moneys  reported  by  the  aif  ditors  to  be  in  his  hands ;  and  that  the 
effort  on  the  part  of  the  complainant  to  charge  the  exeoutors 
jointly,  an4  to  make  this  defendant  personally  liable  for  more 
moneys  and  assets  tban^have  come  to  his  hands  is  uxgast. 
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Mead,  in  his  answer,  admits  that  the  executors,  or  some  of 
them,  took  possession  of  all  the  personal  effects  and  estate,  as 
executors,  and  that  the  said  estate  and  effects  were  more  than 
sufficient  to  pay  the  debts  and  specific  legacies  ;  and  that  the  ex- 
ecutors collected  divers  sums  of  money ;  and  that  the  widow 
surrendered  and  gave  up  the  legacy  bequeathed  to  her  and  also 
her  right  to  the  personal  estate  during  her  widowhood,  except  a 
certain  portion  of  said  personal  estate,  amounting  in  value  to 
|d03  26,  which  was  taken  by  her  for  the  use  of  the  family  ;  and 
that, she  has  since  died ;  and  that,  so  far  as  he  is  informed  and 
believes,  all  the  specific  legacies  have  been  paid ;  but  that  cer- 
tain debts,  amounting  in  all  to  about  $380,  remain  unpaid. 

He  says  that  considerable  sums  of  money  -have  come  to  the 
hands  of  these  executors  from  time  to  time ;  but  that  such  sums 
as  came  to  his  hands  have  been  from  time  to  time  appropriated 
to  the  payment  of  debts  or  legacies,  without  being  retained  in 
his  hands  an  unreasonable  time. 

He  admits  that  all  the  executors,  not  having  settled  the  es- 
tate, were  cited  before  the  Orphans'  Court,  and  that  they  ren- 
dered separate  accounts ;  and  that  exceptions  were  filed  and  au- 
ditors appointed  to  audit  as  well  the  separate  accounts  as  all 
other  accounts  theretofore  filed  by  the  executors.  And  that  the 
auditors  examined  said  accounts,  and  reported  to  the  Orphans' 
Court.  But  he  denies  that  by  the  said  report  it  appears  that  he 
had,  at  the  date  of  said  report,  in  his  hands  as  cash,  $3,263  66, 
though  he  admits  and  states,  that  the  said  sum  is  the  balance 
appearing  against  him  by  said  report ;  but  that  therein  a  large 
amount  of  bonds,  notes,  book  accounts  and  judgments  are 
charged  against  him,  some  of  which  have  never  been  collected ; 
and  the  whole  inventory  is  therein  charged  against  him  ;  on  the 
sale  of  which  personal  property  certain  losses  have  unavoidably 
occurred  which  are  not  therein  allowed  to  him ;  and  that,  in  and 
by  the  said  rex>ort,  the  moneys  stated  to  have  been  actually  re- 
ceived by  him  compose  a  smaU  proportion  of  the  whole  amount 
diarged  against  him ;  and  that  said  bonds,  notes,  book  accounts, 
judgments  and  personal  property  are  a  part  of  the  account  on 
which  said  balance  is  struck  i  and  he  prays  leave  to  refer  to  the 
said  report 
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He  admits  the  order  of  distribution  stated  in  the  bill ;  bnt 
Avers  that  it  is  erroneous  and  unlawful,  and  ought  not  to  be  in- 
forced  in  equity,  in  that  it  directs  the  distribution  of  moneys 
which  had  not  then  and  haye  not  since  come  to  his  hands,  and  which 
were  not  then  and  are  not  now  chargeable  to  him,  and  in  that  the 
same  is  not  in  accordance  with  the  said  auditor's  report  on  which 
it  is  manifestly  based. 

He  says  he  has  heard  and  believes  that,  shortly  after  the  date 
of  the  said  order  of  distribution,  $135  was  paid  to  the  complain- 
ant ;  but  that  he  has  no  knowledge  by  whom  it  was  paid,  though 
he  believes  it  was  by  his  co-executor  Ward ;  but  whether  paid 
in  pursuance  of  said  order  of  distribution  he  has  no  knowledge. 

He  admits  he  has  met  together  with  his  co-executors  and  the 
children  of  Iddo  Merselis,  or  their  representatives,  for  ike  purpose 
of  settling  said  estate,  about  June  4, 1845 ;  but  he  denies  that 
at  said  meetbg,  or  at  any  other  time,  he,  as  one  of  the  execu- 
tors, either  severally  or  jointly  with  them,  agreed  to  be  charged 
with  all  the  bonds,  mortgages  and  notes  not  before  that  time  di- 
vided, being  the  whole  of  the  personal  estate  of  the  testator  not 
before  then  divided,  except  as  in  the  bill  excepted  ;  and  that  he 
did  not  at  said  meeting,  or  at  any  other  time,  either  severally  or 
jointly  with  his  corexecutors  and  the  said  devisees,  agree  that 
the  said  executors  should  be  charged  with  $8,019  09  after  de- 
ducting all  their  charges  against  said  estate  for  debts,  legacies, 
commissions  and  expenses  and  including  the  said  sum  of  $5,471 
25  as  cash.  On  the  contrary,  he  avers  that  he  did  not  then,  nor 
has  he  at  any  time  made  any  agreement  with  the  parties  afore- 
said, or  with  any  other  person  or  persons,  that  could  bind  him  to 
pay  and  made  good  out  of  his  individual  estate  any  losses  that 
might  be  incurred  on  any  of  the  said  bonds,  mortgages,  notes, 
'judgments  or  accounts,  or  to  pay  any  debts  that  might  still  re- 
main due  from  said  estate,  or  to  release  or  abandon  any  just  and 
lawful  claim  he  then  had  or  might  thereafter  have  against  said 
estate  for  or  on  any  account  whatever. 

He  denies  that  $1,841  43,  or  any  other  definite  sum,  has  been 
agreed  upon  by  him  as  a  fixed  balance  due  the  complainant ;  and 
avers  that  the  pretended  facts  stated  in  the  bill,  and  which  are 
the  basis  of  the  calculation  which  results  in  the  said  balanoe,  are 
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(as  they  have  been  hereinbefore)  denied ;  and  that  the  complain- 
ant has  no  claim  except  for  one-fifth  of  such  residue  as  may  re- 
main after  all  the  residue  of  said  estate  shall  be  converted  into 
money  and  all  debts,  costs,  expenses  and  liabilities  shall  be  paid 
and  discharged.    ' 

He  admits  that,  since  the  date  of  the  said  decree  of  the  Or- 
phans' Court,  $1,300',  as  near  as  he  can  recollect  the  amount, 
has  been  paid  or  secured  to  the  children  of  Iddo  Merselis  ;  but 
he  denies  that  by  the  said  payment  any  agreement  was  recog- 
nized by  which  the  defendants,  or  any  or  either  of  them,  was 
bound  to  answer  for  any  part  of  the  assets  of  the  estate  out  of 
their  own  personal  property,  or  by  which  any  bonds,  judgments, 
notes  or  accounts  then  remaining  uncollected  should  be  charged 
to  the  defendants,  or  either  of  them,  as  cash,  or  by  which  any  cer- 
tain or  fixed  sum  was  ascertained  as  the  amount  due  the  com- 
plainant as  residuary  legatee ;  and  avers  that  the  said  payment 
or  security  for  payment  was  made  and  given  in  good  faith,  and 

« 

under  the  belief  that  the  same  would  not  exceed  the  amount  that 
would  fall  to  the  share  of  the  said  minor  children  on  the  final 
settlement  of  the  said  estate ;  and  further,  that  such  payment 
and  security  were  made  and  given  with  the  knowledge  and  con- 
currence of  the  complainant. 

He  admits  that,  after  said  payment  or  security  to  Lido's  chil- 
dren, the  complainant  called  on  these  defendants  to  settle  with 
her  for  her  share,  and  that  the  said  claim  as  stated  in  the  com- 
plainant's bill  has  not  been  paid,  to  the  best  of  this  defendant's 
knowledge  and  belief ;  and  as  to  the  allegations  of  the  complain- 
ant respecting  an  ofier  made  by  her  to  take  a  bond  and  mortgage 
on  good  property  for  the  amount  in  her  bill  alleged  to  be  due  to 
her,  as  said  offer  is  stated  in  said  bill,  he  says  he  has  no  knowl- 
edge of  any  promise  by  the  executors,  or  either  of  them,  to  give 
the  complainant  such  bond  and  mortgage  ;  though  he  admits  that, 
about  the  time  in  the  bill  stated  as  the  time  of  said  offer  and 
promise^  the  complainant  offered  to  take  a  mortgage  on  certain 
property  of  this  defendant,  by  her  designated,  for  an  amount 
which  this  defendant  does  not  recollect,  but  exceeding  the  amount 
by  her  claimed  in  her  bill,  and  comprising  as  well  a  claim  made 
fay  her  under  the  pretended  agreement  in  her  bill  set  forth  as  cer- 

86 


570  MEESEUS  V.  EX'bS  OF  MEB8)gXI9.  [jTHTE 

tun  other  pretended  claims  made  by  her  agunst  this  defendant 
individaally  and  not  as  executor ;  bat  that  this  defendant  refused 
to  comply  with  said  offer,  and  offered,  on  his  part,  to  secnre  ta 
her  by  mortgage  an  amount  which  he  cannot  now  recollect,  but 
less  than  the  sum  then  claimed  by  the  compl^nant,  and  less 
than  the  amount  claimed  by  her  in  her  bill ;  but  that  the  com- 
plamant  refused  to  accept  his  said  offer,  and  neither  party  was 
bound  to  abide  by  the  offers  then  made,  no  agreement  having 
be^n  concluded  between  them. 

He  admits  that  Sophia  is  his  wife  ;  and  that  Caty  is  the  wife 
of  Ward ;  and  that  Ann  is  the  wife  of  Schuyler. 

The  defendant  Schuyler,  in  his  answer,  denies  that  he  took 
into  his  possession  any  of  the  personal  estate ;  and  says  that 
Ward  and  Mead  took  into  their  possession  all  the  personal  estate^ 
and  the  whole  burden  of  the  settlement  of  the  estate. 

He  admits  the  citation  of  the  executors  before  the  Orphans' 
Court,  and  the  proceedings  thereon  as  stated  in  the  bill ;  and 
says  that,  though  he  was  charged  in  the  report  of  the  auditors 
and  in  the  decree  with  $182  32  as  cash,  to  which  he  did  not  ob- 
ject, yet  that  this  sum  was  the  amount  of  a  bill  of  articles  bought 
by  him  at  the  vendue,  and  which  was  left  unpaid  by  him  to  be 
deducted  from  his  wife's  distributive  share. 

He  says  that,  on  or  about  June  4,  1845,  Mead,  Ward  and 
himself  and  the  five  children  of  Iddo,  or  their  representatives, 
and  the  complainant  met  together  for  the  purpose  of  dividing  all 
the  bonds,  mortgages,  notes  &c.,  being  the  whole  of  the  personal 
estate,  and  settling  the  estate.  That  thereupon  an  account  was 
made  out  of  the  whole  estate,  except  a  few  claims  which,  by 
consent  of  all  parties,  were  to  be  left  in  the  hands  of  John  Hop- 
per with  directions  to  divide  whatever  should  be  recovered  from 
them  in  five  parts  according  to  the  will ;  and  that  on  such  ac* 
counting  this  defendant  was  to  be  charged  with  the  said  $182  32, 
being  the  amount  charged  against  him,  on  account  of  his  wife's 
share;  and  that  the  whole  of  the  personal  estate,  except  the 
amount  so  left  in  Hopper's  hands,  after  deducting  all  charges 
against  said  estate  for  debts,  legacies,  commissions  and  expenaea^ 
was  $8,019  09,  leaving  for  each  share  $1,603  81  oyer  and 
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above  the  amount  in  Hopper's  hands.  Bat,  inasmaoh  as  this 
defendant  had  not  in  his  possession  any  of  the  moneys  of  the  es- 
tate, the  persons  entitled  to  distribntive  shares  were  to  be  paid 
by  Mead  and  Ward,  they  having  the  whole  estate  in  their 
hands. 

That  upon  making  th  is  statement,  and  all  parties  agreeing  to 
it.  Mead  and  Ward  thereupon  forthwith  proceeded  to  settle  wiUi 
Iddo's  children,  or  their  representatives,  and  paid  them  their 
share  of  the  estate,  beiog  the  amount  so  fixed  upon  and  agreed 
to  as  their  share. 

That,  after  Iddo's  children  had  been  settled  with,  the  com- 
plainant demanded  that  she  should  be  paid ;  but  that  they  then 
adjourned ;  and  that  afterwards  they  had  another  meeting,  all 
being  present  except  Iddo's  children  and  their  representativea ; 
and  this  defendant  believes  that  the  complainant  has  never  been 
paid  the  amount  due  her  for  her  share  ;  but  he  insists  that,  as 
he  never  had  the  estate  in  his  hands,  he  ought  not  to  be  charge 
ed  therewith,  but  that  the  same  ought  to  be  paid  by  Mead 
and  Ward,  who  held  all  the  moneys  and  assets  in  their  hands. 

Testimony  was  taken  ;  and  the  cause  was  heard  on  the  plead* 
ings  and  proofs. 

A.  S,  Pennington  for  the  complainant. 

John  Hopper  for  the  defendant  Ward. 

D.  Barkalow  for  the  defendant  Mead.  He  cited  1  Greenes 
Ch.  490  ;  2  n.  44,  54, 281. 

The  Chancellor.  That  part  of  the  prayer  of  the  bill  which 
is  founded  on  an  alleged  agreement  by  the  executors  to  become 
jointly  responsible  to  the  complainant  for  a  certain  amount,  in* 
eluding  several  bonds  and  mortgages  and  other  securities  not  yet 
collected,  and  which  prays  that  the  executors  jointly  may  be  de- 
creed to  pay  to  the  complainant  that  certain  amount,  cannot, 
upon  the  proofs  in  the  case,  be  granted.  The  executors,  in  the 
several  partial  accounts  which  had  been  exhibited  to  the  Or- 
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phans'  Court  and  allowed,  had  accounted  separately;  and  no 
objection  was  made  to  that  mode  of  accounting,  nor  any  e£fort  to 
make  the  executors  answerable  jointly ;  and  there  is  no  evidence 
to  show  that  either  of  the  separate  accountants  ever  agreed  to 
become  liable  for  what  had  been  received  by  either  of  the  others ; 
nor  any  evidence  sufficient  to  show  that  the  executors  assumed 
the  uncollected  securities  and  agreed  to  account  to  the  residuary 
legatees  for  the  amount  of  them. 

By  the  last  separate  accounts  of  the  executors  settled  before 
the  Orphans'  Court  there  was  found  to  be  in  the  hands  of  the 

executor  Mead,  $ ;  and  in  the  hands  of  the  executor 

yf^ixij  t 9  ^^^  ^  ^^  hands  of  the  executor  Schuyler, 

^ ;  and  by  the  order  of  that  court  the  executors  were  or- 
dered to  distribute  the  amounts  in  their  hands. 

Another  part  of  the  prayer  of  the  bill  is,  that  if  the  executors 
cannot  be  held  liable  on  the  agreement  set  out  in  the  bill,  (the 
alleged  agreement  on  which  the  first  part  of  the  prayer  is  founded) 
then  that  the  executors  may  be  decreed  to  pay  to  the  complain- 
ant the  amount  so  ordered  by  the  Orphans'  Court  to  be  paid  to 
her^  with  interest  thereon,  and  that  they  account  for  the  residue 
of  the  personal  estate  which  was  not  included  in  the  accounts 
allowed  by  the  Orphans'  Court ;  and  that  they  may  be  decreed 
to  pay  to  the  complainant  the  amount  which  on  such  accounting 
shall  be  found  due  to  her ;  and  for  such  further  and  other  re- 
lief &c. 

No  final  account  has  ever  been  settled  by  the  executors  in  the 
Orphans'  Court.  The  partial  accounts  which  have  been  exhib- 
ited to  and  allowed  by  the  Orphans'  Court  cannot  prevent  the 
complainant's  bringing  the  executors  into  this  court  for  a  final 
settlement. 

This  is  as  far  as  it  is  necessary  to  go  at  present.  It  will  be 
referred  to  a  Master  to  take  and  state  the  accounts  of  the  execu- 
tors ;  and  all  further  equity  and  directions  are  reserved  until  the 
coming  in  of  the  Master's  report. 

It  was  argued  on  the  part  of  the  defendant  Mead,  that,  inas- 
much as  the  Orphans'  Court  had  made  an  order  for  the  distribu- 
tion of  the  several  amounts  found  in  the  hands  of  the  respective 
executors  by  the  partial  accounts  exhibited  to  and  allowed  by  the 
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OrphanB'  Court,  the  complainant  could  ask  no  relief  in  this  court 
in  reference  to  those  amounts ;  for  that  the  power  of  the  Orphans' 
Court  to  compel  the  distribution  was  ample. 

The  question  here  presented  is,  whether,  when  on  partial  set- 
tlements by  executors  the  Orphans'  Court  order  distribution  of 
the  moneys  then  in  hand,  and  they  are  not  distributed,  and  the 
complainant  comes  into  this  court  for  a  final  settlement,  and  the 
estate  is  finally  settled  here,  this  court  cannot  act  in  reference  to  ^ 
the  balances  struck  against  the  executors  by  the  Orphans'  Court 
on  the  partial  settlements,  and  adopt  its  own  measures  to  compel 
their  payment. 

It  seems  to  me  that,  as  long  as  the  estate  is  not  finally  settled, 
this  court  may  direct  a  statement  of  the  whole  accoimt  from  the 
beginning,  and  take  its  own  measures  to  compel  the  payment  of 
the  moneys  found  in  the  hands  of  the  executors  by  such  account, 
notwithstanding  the  Orphans'  Court  have,  on  partial  accounts, 
directed  the  distribution  of  the  balances  thereby  found  to  be  in 
the  hands  of  the  executors. 

It  will  be  referred  to  a  Master  to  take  and  state  the  accounts 
of  the  executors  ;  and  all  further  equity  and  directions  are  re- 
served until  the  coming  in  of  the  Master's  report. 

Order  accordingly. 
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Randolph  Field  and  Henry  Shepherd  v.  Jonathan  Cory 
and  — — •  Waldron,  Overseers  of  the  Poor. 

On  the  oath  of  E.  G.>  a  single  woman,  that  R.  F.  had  gotten  her  with  child,  and  thAt 
the  child  wai  likely  to  be  born  a  bastard  and  to  be  chaigeable  to  the  township  of 
Warren,  in  the  county  of  Somerset,  a  warrant  waB  issued  by  P.  M.  and  L.  IL,  two  of 
the  Justices  of  the  Peace  of  the  t^d  county,  fbr  the  arrest  of  R.  F.,  and  a  summoiia 
for  the  appearance  of  the  said  R.  F.  and  E.  G.  before  the  said  two  Justices.  By 
▼irtue  of  this  warrant,  a  constable  of  the  said  county  arrested  R.  F.  and  took  him 
before  G.  W.,  another  Justice  of  the  Peace  of  the  said  county.  R.  F.  denied  the 
charge^  and  proffered  himself  ready,  with  H.  S.,  his  friend,  to  give  the  requisite  w 
curity  for  his  appearance  at  the  General  Quarter  Sessions  of  the  Peace,  to  abide  sach 
order  Ac.  Instead  of  taking  a  recognisance  for  appearance  as  aforesaid,  the  said 
Justice,  G.  W.,  prepared  a  bond  to  indemnify  the  township,  which  R.  F.,  with  H.8. 
as  his  surety,  executed,  supposing  it  to  be  an  instrument  of  security  fbrappearanee 
as  aforesaid.  Afterwards,  an  examination  was  had  before  the  said  P.  H.  and  L.  IC, 
Justices,  the  Overseers  of  the  Poor  of  the  said  township  attending,  and  the  Justices 
decided  against  making  an  ordto  of  bastardy  against  R.  F.  Afterwards,  one  of  tbe 
said  Overseers  informed  R.  F.  that  the  instrument  which  he  and  his  said  surety  bad 
signed,  as  aforesaid,  was  a  bond  to  indemnify  the  township ;  and  that  the  Oreraeen 
intended  to  enforce  it.  R.  F.,  thereupon,  went  to  Justice  G.  W.,  to  inquire  Ac.,  who 
informed  R.  F.  that  he,  the  said  Justice,  knew  it  was  the  intention  of  R.  F.  and  his 
said  surety  to  give  security  for  the  appearance  of  R.  F.  as  aforesaid ;  but  that  the 
constable  told  him,  the  said  Justice,  that  he  must  prepare  an  indemnifying  bond ; 
and  he  did  so ;  but  that,  as  he  had  made  the  mistake,  he  would  make  out  a  recog- 
nizance for  R.  F.'s  appearance  as  aforesaid.  And  the  said  Justice  made  out  the  re- 
cognizance, and  sent  it  to  the  Court  of  Quarter  Sessions ;  which  court,  at  the  next 
term  thereof,  discharged  R.  F.  and  his  surety  therefrom.  And,  afterwards,  the  said 
Overseers  commenced  an  action  in  the  Circuit  Court  of  Somerset  on  the  said  bood 
of  indemnity. 

On  a  bill  stating  the  foregoing  fiusts,  an  ii^unction  was  allowed  restraining  fiirther 
proceedings  in  the  said  action. 

The  bill  prayed  a  decree  that  the  said  bond  be  delivered  up  to  be  eanoelled.  Ne  an- 
swer was  put  in.  An  order  for  proofs  was  made;  and,  subsequently,  a  decree  Ibr 
the  complainants. 

On  the  17th  June,  1846,  Randolph  Field  and  Henry  Shepherd 
exhibited  their  bill,  statmg,  that  Elizabeth  Giddis,  a  single  wo- 
man, on  the  4th  August,  1845,  appeared  before  Peter  Moore,  a 
justice  of  the  peace  for  the  county  of  Somerset,  and  made  oath 
charging  the  complainant  Field  with  getting  her  with  child,  and 
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tbat  the  cHld  was  likely  to  be  bom  a  bastard  and  chargeable  to 
the  township  of  Warren,  in  the  said  county.  That  on  the  10th 
Dec.  1845,  the  said  Peter  Moore  and  Lewis  Mondy,  two  of  the 
jastices  of  the  peace  of  the  said  county,  issued  a  warrant  for  the 
arriest  of  Field,  and  a  summons  for  the  appearance  of  Field  and 
the  said  Elizabeth  before  them.  That  on  the  16th  Dec.  1845, 
David  Bird,  one  of  the  constables  of  said  county,  by  virtue  of 
the  said  warrant,  arrested  Field  and  carried  him  before  Garret 
N.  Williamson,  Esq.,  a  justice  of  the  peace  of  said  county. 
That  Field,  being  innocent  of  said  charge,  and  being  persuaded 
that  on  a  fair  trial  he  could  prove  hijnself  to  be  so,  in  order  that 
a  trial  might  be  had,  called  on  the  complainant  Shepherd  to  be 
his  surety  for  the  appearance,  and  for  the  appearance  only,  of 
Field,  that  the  trial  might  be  had  according  to  law,  on  the  day 
mentioned  in  the  said  summons.  That  the  complainants,  being 
farmers  and  entirely  ignorant  of  proceedings  at  law  in  such  cases, 
and  being  far  from  counsel,  and  Field  bemg  in  custody  of  the 
constable  as  aforesaid,  relied  upon  the  said  Justice  Williamson 
to  prepare  such  a  paper,  and  such  a  paper  only,  as  would  secure 
the  appearance  of  Field.  That  on  the  day  last  aforesaid  the  said 
Justice  Williamson  prepared  a  paper  writing,  as  the  complain- 
ants supposed  and  believed,  according  to  the  request  of  the  com- 
plainants, to  which  the  complainants  put  their  names,  supposing 
and  believing  it  to  be  a  security  for  the  appearance  of  Field,  at 
the  next  Court  of  General  Quarter  Sessions  of  Somerset,  to  abide 
and  perform  such  order  or  orders  as  should  be  made  in  pursuance 
of  the  statute  in  such  case  made  and  provided. 

That  the  overseers  of  the  poor  of  Warren  had  full  notice,  on 
the  day  last  aforesaid,  that  the  complainant  Fi^d  denied  being 
the  father  of  the  child,  and  of  his  intention  to  contest  the  said 
charge ;  and  that  the  said  overseers,  as  well  as  the  said  Field, 
prepared  themselves  to  try  the  said  question  of  bastardy.  That 
on  the  17th  Dec.  1845,  as  well  the  said  overseers,  with  their 
counsel,  as  the  said  Field,  with  his  counsel,  appeared,  prepared 
to  try  the  said  question  of  bastardy. 

That  the  said  question  was,  on  the  day  last  aforesaid,  tried  be- 
fore the  said  justices,  and  a  judgment  of  acquittal  pronounced  in 
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favor  of  Field.    A  copy  of  the  proceedings  before  the  justices 
is  given,  as  follows  : 

".Somerset  County,  Warren  v  Randolph  Field. 

August  the  4th,  1845.  Personally  appeared  before  me  the 
subscriber,  one  of  the  Justices  of  the  Peace  in  and  for  the  county 
of  Somerset,  Elizabeth  Giddis,  of  &c,  and  made  affidavit  before 
me  charging  therein  Randolph  Field 'with  getting  her  with  child. 
I  received  a  line  from  Daniel  Waldron,  overseer  of  Warren,  re- 
questing me  to  isssue  a  warrant  for  the  arrest  of  the  said  Ran- 
dolph Field ;  which  I  immediately  done.  December  10th,  1845^ 
I,  together  with  Lewis  Muddy,  issued  a  summons  for  the  appear- 
ance of  the  said  Randolph  Field  and  the  said  Elizabeth  Giddis* 
December  17th,  David  Bird,  constable,  returned  the  warrant  in- 
dorsed by  G.  S.  Williamson,  justice,  certifying  that  the  parties 
or  defendant  had  entered  in  a  bond  to  indemnify  the  township  of 
Warren.  David  Bird,  constable,  also  returned  the  summons^ 
having  served  the  same  on  the  defendant  by  leaving  him  a  copy 
of  the  same.  17th,  the  parties  appeared,  and  proceeded  to  trial. 
For  the  plaintiff  were  sworn  and  examined  Elizabeth  Giddis,  and 
Fanny  Giddis.  For  the  defendant  were  sworn  Richard  Fields 
Catharine  Field,  Hannah  Randolph,  Agnes  Jackson,  Hannah 
Perrine,  Maria  Vanderwater.  "After  hearing  the  evidence  of 
both  parties,  the  court  agreed  not  to  make  an  order  of  bastardy 
against  the  defendant.  I  do  hereby  certify  that  the  foregoing  is 
a  true  copy  of  the  record.  Given  under  my  hand  and  seal  Jan- 
uary 1, 1846. 

PETER  MOORE,        [l.  s.J 

Justice  of  the  Peace. 

The  bill  states  that  after  the  said  trial,  and  afl;er  the  said 
justices  had  pronounced  their  judgment,  and  on  the  same  day^ 
Jonathan  Cory,  one  of  the  overseers  of  the  poor  of  Warren,  in- 
formed Field  that  these  complainants  had  entered  into  a  bond 
indemnifying  the  said  Township  against  the  maintenance  of  the 
said  bastard  child ;  and  that  the  said  overseers  intended  to  en- 
force the  said  bond.  That  Field,  well  knowing  that  he  never 
intended  to  give  such  a  bond,  demanded  of  the  said  overseer  to 
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prodace  said  bond ;  to  which  demand  the  said  overseer  gave  an 
evasive  answer.  That  Field  then  demanded  of  the  said  overseer 
that  he  should  deliver  up  the  said  bond  to  be  canceled,  in  as 
much  as  it  never  was  his  intention  to  indemnify  the  township,  or 
to  give  a  bond  for  that  purpose,  but,  on  the  contrary  only  to  give 
such  security  as  would  secure  his  appearance  to  try  the  said  cause 
before  the  said  justices.  That  the  said  overseer  refused  to  de- 
liver  up  the  said  bond,  and  threatened  to  proceed  at  law  to 
enforce  the  same ;  the  complainants  being  well  convinced  that,  if 
they  had  given  such  a  bond,  it  was  done  through  a  mistake  of 
their  rights  or  intentions.  That  Field  immediately  repaired  to 
the  said  G.  S.  Williamson,  Esq.,  and  inquired  of  him  how  it  came 
that  he  had  induced  the  complainants  to  sign  a  bond  to  indemni- 
fy the  township  against  the  maintenance  of  the  said  bastard  child, 
instead  of  taking  security  for  the  appearance  of  Field.  That 
said  Williamson  replied,  that  he  understood  from  the  complain- 
ants that  it  was  their  intention  to  give  security  for  the  appearance 
of  Feld ;  but  that  the  constable  who  had  Field  in  custody  inform- 
ed him,  the  said  Williamson,  that  he  must  prepare  an  indemnify- 
ing bond ;  and  that  he,  the  said  Williamson,  through  misappre- 
hension of  the  real  design  of  the  complainants,  prepared  the  bond 
accordingly ;  but,  inasmuch  as  he,  the  said  Williamson,  had 
made  the  mistake,  he  would  make  out  the  recognizance  and  send 
it  to  the  court  of  General  Quarter  Sessions,  according  to  law. 
That  said  Williamson  did  make  out  a  recognizance  and  send  it 
to  the  said  court  in  the  words  and  figures  following,  to  wit :  (it 
is  given) :  It  is  a  recognizance  purporting  to  have  been  taken  by 
G.  S.  Williamson,  a  jxistice  &c,  by  which  Field  and  Shepherd 
acknowledge  themselves  indebted  to  the  state  in  $200  each,  to 
to  be  levied  &c,  and  reciting  the  charge,  and  conditioned  for  the 
appearance  of  Field  at  the  next  court  of  Quarter  Sessions  for 
Somerset,  to  abide  such  order  or  orders  as  shall  be  made  in  pur- 
suance of  the  act  entitled  ^^  An  act  for  the  maintenance  of  bas- 
tard children." 

The  bill  states,  that  such  proceedings  were  had  upon  the  said 
complaint,  that  the  said  court  of  Quarter  Sessions,  in  the  term 
of  February,  1846,  discharged  the  complainants.  Field  and  Shep- 
herd, from  their  said  recognizance.    That  the  said  overseers  of 
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Warren  well  knew  that  the  Eaid  bond  was  given  by  the  complain- 
ants through  mistake  and  contrary  to  their  intentions ;  yet  that 
Cory  and  Waldron,  ^the  defendants,)  the  overseers  of  the  poor  of 
Warren,  have  commenced  an  action  in  the  Circuit  Court  of  Som- 
erset to  enforce  the  said  bond. 

The  bill  prays  that  the  said  bond  may  be  decreed  to  be  deliv- 
ered up  to  be  canceled ;  and  that,  in  the  mean  time,  the  said 
suit  may  be  injoined. 

The  injunction  was  granted. 

No  answer  was  put  in ;  and  an  order  for  proofs  was  made« 

Wm,  Thompson  for  the  complainants. 

The  Chancellor.    Decree  for  complainants. 
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Hezekiah  Kelly  v.  The  Neshanic  Mining  Company. 

A  judgment  which  was  not  entered  ontil  after  the  appointment  of  a  Receiver  under  the 
"Act  to  prevent  frauds  hj  incorporated  companies"  is  not  entitled  to  preference. 

SmiU,  that  a  judgment  which  was  not  entered  until  after  injunction  granted  under 
the  said  act  is  not  entitled  to  preference. 

SemiUe,  that  the  Receiver,  under  the  said  act,  should  sell  the  property,  irrespective  of 
the  incumbrances,  and  paj  the  incumbrances,  according  to  their  priority,  out  of 
the  proceeds.  But  that  the  court  may  direct  the  Receiver  to  sell  subject  to  the 
incumbrances. 

As  to  the  question  whether  the  Receiver  should  sell  the  engine,  mining  tools  and  im- 
plements with  the  mine  lands  or  separately,  the  court  left  it  to  the  discretion  of  the 
Receiver,  to  be  determined  by  inquiries  to  be  made  by  him  as  to  the  probability  of 
finding  ore  by  continuing  the  works ;  no  ore  having  yet  been  found. 

On  the  12th  November,  1847,  Hezekiah  Kelly  filed  a  bill, 
under  the  act  relating  to  insolvent  corporations,  against  the  Ne- 
shanic Mining  Company. 

The  bill  charges,  that  the  said  Company  have  suspended  their 
ordinary  business,  from  November  9th,  1847,  (having  before 
charged  that  the  company  ceased  paying  &c,Jfrom  August  2d, 
preceding ;)  and  that  the  company,  as  the  complainant  has  heard 
and  believes,  are  insolvent. 

That  the  company,  on  the  18th  of  May,  1847,  employed  the 
complunant  as  a  superintendent,  at  the  rate  of  $1,500  per  an- 
num, -which  sum,  with  traveling  expenses,  the  company  agreed 
to  pay  monthly. 

That  the  Company  have  not  paid  him  monthly ;  but  that  they 
are  indebted  to  him  in  $600  for  his  services  and  traveling  ex- 
penses. 

That  the  Company  are  indebted  to  him  in  the  further  sum  of 
$400,  paid,  laid  out  and  expended  for  the  use  of  the  company,  at 
iheir  request,  in  the  purchase  of  tools  and  the  payment  of  labor- 
ers ;  which  said  sums  were  paid  and  advanced  by  the  complainant 
from  September  1,  to  November  8, 1847. 

The  bill  states  that  the  Company  are  indebted  to  divers  persons, 
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(naming  them,)  in  divers  sums,  amounting  in  all  to  $4,494,43, 
including  a  debt  stated  to  be  due  to  Jacob  Rockafellow  of 
$2,118  97. 

That  J.  H.  Bill  pretends  that  he  has  a  claim  against  the  Ck)m- 
pany,  for  money  advanced  and  services  rendered,  of  $500. 

That  the  value  of  the  real  estate  of*  the  Company  is  $3,000 ; 
the  value  of  the  engine  and  machinery  $750 ;  the  value  of  the 
pump,  tools,  &c,  $160 ;  which  is  all  the  property  and  assets  of 
the  Company,  as  far  as  the  complainant  knows  and  believes^ 
amounting  to  $3,910. 

The  bill  prays  a  discovery  of  the  property  of  the  company ; 
and  that  the  complainant  and  the  other  creditors  and  stockhold- 
ers of  the  company  who  may  come  in  may  be  paid ;  and  that 
the  company  be  injoined  from  receiving  debts  and  from  trans- 
ferring debts  or  property,  and  from  exercising  their  franchises ; 
and  that  a  receiver  be  appointed. 

The  injunction  prayed  was  allowed.  On  the  22d  March, 
1848,  a  demurrer  was  filed  to  the  bill,  by  the  company. 

On  the  same  day,  Janet  Blair  filed  a  bill  against  the  company 
for  the  foreclosure  of  two  mortgages  on  their  real  estate ;  one  da- 
ted April  20 1847,  given  by  Anthony  Dey  to  the  said  Janet  Blair, 
to  secure  the  payment  of  a  bond,  of  the  same  date,  given  by  Dey 
to  her,  conditioned  for  the  payment  of  $500  on  or  before  the  1st 
of  July  then  next,  with  interest  from  and  after  the  1st  of  May 
then  next ;  which  mortgage  is  stated  to  have  been  acknowledged  on 
the  3d  June,  1847,  and  to  have  been  recorded  June  15,  1847  ;  the 
other  mortgage  dated  the  same  20th  of  April,  1847,  given  by 
Anthony  Dey  to  the  said  Janet  Blair,  to  secure  the  payment  of  a 
bond,  of  the  same  date,  given  by  Dey  to  her,  conditioned  for  the 
payment  of  $2,000  on  or  before  the  1st  of  May,  1848,  with  in- 
terest from  the  Ist  of  May  1847 ;  which  last  mentioned  mort« 
gage  is  stated  to  have  been  acknowledged  on  the  24th  of  April, 
1847,  and  to  have  been  recorded  on  the  28th  of  that  month. 

This  bill  states,  that  the  said  complainant,  Janet  Blair,  has 
been  informed  that,  previous  to  the  execution  and  delivery  of  the 
said  two  mortgages,  the  said  Dey  had  executed  a  mortgage  on  the 
same  lands  to  Jacob  Rockafellow,  for  $2,000,  dated  during  or 
about  some  day  in  April,  1847 ;  and  the  said  Janet  admits  that^ 
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if  the  said  mortgage  is  any  lien,  it  is  a  lien  prior  to  her  said  mort- 
gages. But  this  bill  says  that  the  whole  sum  due  Rockafellow 
on  his  said  mortgage  was  $2,006  67  on  the  19th  May,  1847, 
when  that  amount  was  lawfully  tendered  to  the  said  Rockafellow, 
in  specie,  in  payment  of  his  said  bond  and  mortgage.  That  af- 
ter the  execution  and  delivery  of  the  before  mentioned  mortgages 
the  said  premises  were  conveyed  to  the  Neshanic  Mining  Com- 
pany by  said  Dey  and  his  wife. 

This  bill  states,  that  the  said  premises  are  in  such  a  condition 
that  they  cannot  be  diyided  without  materially  injuring  their 
value  and  jeopardizing  the  securities  thereon ;  and  prays  that  the 
whole  premises  may  be  sold. 

Subpena  is  prayed  against  Rockafellow,  Dey,  and  the  Ne- 
shanic Mining  Company. 

On  the  25th  May,  1848,  the  petition  of  John  G.  &  Joseph  H. 
Reading,  Jacob  Rockafellow3  and  five  others  therein  named  was 
presented,  stating  the  filing  of  the  bill  of  Hezekiah  Kelly ;  that 
the  Company  arc  indebted  to  the  petitioners  as  follows :  To  the 
said  Readings,  they  being  partners,  in  $206  92  ;  to  Stinemire  & 
Schamp  in  $21  92  ;  to  Jacob  Rockafellow  in  $45  63,  besides  the 
amount  due  on  his  mortgage  for  $2,000 ;  to  Charles  Green  in 
$90  75 ;  to  John  Rockafellow  in  $44  25,  and  to  Thomas  Gray 
in  $34  49 ;  these  being  the  petitioners  named  in  the  petition. 
The  petitioners  pray  to  be  permitted  to  come  in  under  the  bill  filed 
by  Kelly.  The  petition  states  that  the  said  Company  suspend- 
ed their  ordinary  business  on  the  9th  of  November,  1847,  and 
that  their  business  had  since  remained  and  still  was  so  suspend- 
ed and  stopped ;  and  that  the  machinery  and  tools  of  said  Com- 
pany are  rapidly  becoming  spoiled  for  want  of  any  care  and  at 
tention. 

That  since  the  argument  of  the  motion  for  the  appointment 
of  a  receiver  on  the  27th  November,  1847,  and  on  the  22d  May, 
1848,  Janet  Blair  has  filed  a  bill,  setting  forth  &c,  (stating  the 
contents,  or  part  thereof.)  That  since  the  argument  of  said  motion 
and  since  the  service  of  the  injunction  on  the  Company,  and  not- 
withstanding, a  writ  has  been  issued  out  of  the  Supreme  Court 
wherein  one  Marmaduke  Moore  was  plaintifi*,  against  the  said 
company,  in  trespass  on  the  case,  returnable  the  first  Tues- 
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day  in  January  1848^  retnmed  with  the  following  indorsement 
thereon :  ^^  Appearance  is  signed  for  the  defendants  by  order  of 
the  Company  by  Wm.  Pennington,  Attorney  of  Company."  And 
that,  by  the  consent  of  the  said  defendants,  and  by  their  confes- 
sion, judgment  was  entered  against  them  in  said  suit  on  the  5th 
April,  1848,  and  the  damages  assessed  by  the  court  at  $1,090  50 
besides  costs ;  for  which  sum  judgment  was  entered  against  the 
said  defendant,  in  favor  of  said  Moore,  by  virtue  of  the  following 
confession  of  judgment  on  the  bottom  of  the  said  assessment : 
^*The  above  are  agreed  to  as  the  amount  of  damages  in  this  cause ; 
by  order  of  the  defendants,  Wm.  Pennington,  Attorney  for  de- 
fendants, April  4th,  1848."  Said  assessment  setting  out  the  clwn 
to  be  for  cash  advanced  by  the  said  Moore  to  the  said  Company 
on  the  29th  October,  1847,  together  with  the  interest  thereon; 
the  said  Moore  making  no  affidavit  that  the  same  was  justly  due 
him,  nor  any  other  person  making  such  affidavit  for^him. 

The  petitioners  say  they  are  informed  and  believe  that  .the 
declaration  in  the  said  cause  was  not  brought  to  the  office  of  the 
clerk  of  the  Supreme  Court  until  after  the  3d  Tuesday  in  March, 
1840 ;  but  that  the  same  is  marked  filed  as  of  the  proper  time 
for  filing  the  same,  by  the  collusion  and  consent,  as  the  peti- 
tioners believe,  of  the  said  defendants  in  said  suit. 

That  execution  has  been  issued  on  the  said  judgment,  to  the 
sheriff  of  Hunterdon,  commanding  him  to  make  the  amount  of 
said  judgment  out  of  the  property  of  the  said  complainant. 

The  petitioners  state,  that  neither  the  said  mortgage  for  $2000 
to  Janet  Blair  mentioned  in  the  said  bill,  nor  the  said  claim  of 
Marmaduke  Moore  for  cash  advanced,  was  mentioned  or  inserted 
in  the  schedule  made  by  J.  H.  Bill,  marked  exhibit  A.  in  this 
cause,  of  the  liabilities  and  assets  of  said  company ;  nor  are  they 
mentioned  or  included  in  the  affidavits  of  said  J.  H.  Bill  made  in 
this  cause,  though  in  one  of  said  affidavits  he  declares  that  his 
position  in  the  company  has  enabled  him  to  understand  with  accu- 
racy its  financial  condition  and  the  state  of  its  accounts  with  in* 
dividuals.  Neither  has  said  Dey,  in  his  affidavit  concerning  the 
affairs  of  the  company,  mentioned  either  the  said  $2000  mort* 
gage  to  Janet  Blair  or  the  claim  of  Marmaduke  Moore  for  cash 
advanced ;  but  the  said  J.  H.  Bill  has  mentioned  in  his  schedule 


1849]  KELLY  V.  THE  NESHTNIC  MINING  CO.  583 

the  mortgage  of  $500  to  Janet  Blair ;  all  which  affidavits  were 
read  before  the  court  on  the  argument  of  the  motion  aforesaid 
for  a  receiver. 

The  petition  prays  an  injunction  restraining  the  sheriff  of 
Hunterdon  from  selling  the  property  of  the  said  company  by  vir- 
tue of  the  said  execution  in  favor  of  said  Moore,  and  from  all 
other  proceedmgs  thereon,  until  the  further  order  of  the  court ; 
and  that  a  receiver  be  appointed  to  receive  and  take  charge  of  all 
moneys,  goods  and  lands  of  the  said  Neshanic  Minbg  Com- 
pany, for  the  benefit  of  the  creditors  and  stockholders  of  the  said 
company. 

The  petition  was  subscribed  and  sworn  to  by  J.  H.  Reading, 
Benjamin  Stinemire,  Jacob  Rockafellow,  Charles  Green,  John 
Rockafellow  and  Thomas  Gray. 

The  injunction  prayed  in  this  petition  was  allowed,  and  a  re- 
ceiver appointed,  on  the  the  23d  May,  1848. 

On  the  6th  June,  1848,  a  supplemental  bill  was  filed  by  Hez- 
ekiah  Kelly  and  the  said  petitioners  against  the  said  company 
and  Janet  Blair,  Marmaduke  Moore,  and  Joseph  H.  Bill,  stating 
the  original  bill  filed  by  Kelly,  and  the  filing  of  the  said  petition ; 
that  an  injunction  issued  on  the  said  bill  of  said  Kelly ;  that  an 
injunction  issued  on  the  filing  of  the  said  petition,  pursuant  to  the 
prayer    thereof;  and  stating  the   appointment  of  a  receiver. 
(Amplius  B.  Chamberlain.)     And  showing,  by  way  of  supple- 
ment, that,  since  the  filing  of  the  original  bill  by  Kelly,  Janet 
Blair  had  filed  her  bill,  (setting  forth  the  contents  thereof). 
That  the  complainants  have  been  informed,  believe  and  expressly 
charge,  that  the  whole  price  or  consideration  paid  or  agreed  to  be 
paid  by  Dey  for  the  premises  was  $4000 ;  |2000  of  which  he 
paid  in  cash,  and  executed  to  Jacob  Rockafellow,  of  whom  he 
purchased  the  premises,  a  mortgage  on  the  said  premises,  dated 
April  20, 1847,  recorded  April  27,  1847,  to  secure  the  payment 
of  the  remaing  $2000.    That  at  the  time  or  before  the  convey- 
ance of  said  premises  by  Dey  to  the  Neshanic  Mining  Company 
Janet  Blair  was  paid  the  sum  of  $1500  and  received  and  took  a 
mortgage  of  $500  on  the  said  premises,  in  full  satisfaction  of  her 
said  mortgage  for  $2000.    That  said  Dey,  in  his  deed  of  the 
premises  to  the  Neshanic  Mining  Company,  recorded  &o*>  has 
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fully  set  out  all  the  incumbrances  upon  the  said  premises  which  re- 
mained due  and  unpaid  at  the  time  of  the  making  of  said  deed, 
and  has  therein  stipulated  for  the  payment  of  the  same  by  the 
said  company ;  which  stipulation  the  said  company  have  thereon 
agreed  to,  and  in  testimony  thereof,  have  thereto  affixed  the 
common  seal  of  the  said  company ;  and  the  signature  of  Isaac  A. 
Johnson,  the  president  of  the  said  company,  is  thereto  subscribed. 
But  that  the  said  mortgage  to  Janet  Blair  for  $2000  is  not  therein 
mentioned  or  referred  to,  because  it  had  been  fully  paid  and  sat- 
isfied in  manner  aforesaid. 

This  bill  charges  that  the  mortgage  to  Janet  Blair  for  $500 
was  not  executed  and  given  on  the  20th  of  April,  1847,  but  that 
the  same  was  not  executed  and  given  before  May  80, 1847. 

He  states  the  judgment  of  Moore  against  the  company,  entered 
on  the  5th  of  April,  1848,  for  $1090  50,  besides  costs,  and  that 
an  execution  issued  thereon  to  the  sheriff  of  Hunterdon  ;  and 
charges  that  it  was  obtained  by  the  collusion  and  consent  of  the 
company,  notwithstanding  the  injunction  restraining  the  company 
from  incumbring  or  otherwise  disposing  of  any  of  the  real  estate 
of  the  company ;  stating  the  facts  stated  in  the  said  petition  in 
relation  to  the  said  judgment.  It  there  charges  that  no  money 
was  advanced  by  Moore  to  the  said  company  on  the  29th  Octo- 
ber nor  at  any  other  time ;  and  that  the  said  judgment  is  fraudu* 
lent,  and  was  obtained  by  the  collusion  and  consent  of  the  said 
company  to  avoid  the  injunction  issued  by  the  court,  and  to  in- 
cumber the  property  of  the  said  company,  and  to  prevent  the  com- 
plainants from  obtaining  the  moneys  due  them  from  the  said 
company,  and  to  cover  and  fraudulently  protect  the  property  of 
the  said  company  from  their  creditors ;  the  company  having  sus- 
pended &c.  on  the  9th  of  November,  1847,  and  having  remained 
80  suspended,  and  no  money  having  been  laid  out  and  expended 
by  them  since  that  time. 

That  the  defendants  produced  and  offered  as  evidence  in  this 
cause  the  affidavit  of  J.  H.  Bill,  with  a  schedule  therewith  of 
the  liabilities  and  assets  of  the  said  company,  which  is  marked 
exhibit  A.  in  this  cause,  dated  November  27,  1847,  in  which  the 
said  bill  declares,  &c.  (as  before  stated.)  *  That  the  said  schedule 
and  affidavit  do  not  include  or  mention  the  mortgage  for  #2000 
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pretended  by  Janet  Blair  to  be  still  existing,  nor  the  sud  judg- 
ment obtained  by  Moore,  nor  any  sum  as  being  due  to  him;  nor 
is  his  name  mentioned  in  said  schedule  and  affidavit. 

That  the  whole  of  the  debts  due  and  owing  at  that  time  by 
the  said  Company,  and  therein  particularly  mentioned  and  set 
forth,  still  remain  unpaid. 

That  said  J.  H.  Bill  further  stated  in  his  said  affidavit  that  he 
was,  and  had  been  since  May  18th  then  last,  the  clerk  and  gen- 
eral agent  of  the  said  Company,  and  had  been  during  the  greater 
part  of  thaf  time  at  their  works,  his  business  being  to  take  charge 
of  the  buildings,  and  to  pay  out  the  funds  of  the  Company,  and 
generally  to  attend  to  the  business  of  the  Company ;  and  that 
his  position  in  the  Company  had  enabled  him  to  understand  with 
accuracy  its  financial  condition  and  the  state  of  its  accounts  with 
individuals. 

That  the  defendants  produced  and  offered  as  evidence  an  affi- 
davit in  the  cause  made  by  A.  Dey,  by  whom  the  said  mortgage 
of  $2,000  was  given  to  Janet  Blair,  in  which  affidavit  he  states 
that  he  has  no  doubt  that  the  debts  of  the  said  Company  are 
truly  stated  by  said  J.  H.  Bill  in  his  affidavit,  which  had  been 
read  to  him ;  which  affidavit  of  said  Dey  is  dated  November  26, 

1847. 

That  since  the  filing  of  the  original  bill  by  Kelly  the  said  J. 
H.  Bill  has  obtained  a  judgment  against  said  Company  for 
$832  72,  besides  costs ;  which  judgment  was  obtained  in  the 
Circuit  Court  of  Essex,  on  the  24th  May,  1848,  (and  was  dock- 
eted in  the  Supreme  Court ;  and  that  an  execution  was  issued 
thence  to  the  Sheriff  of  Hunterdon ;  but  the  complainants  charge 
that  the  said  judgment  is  fraudulent  and  void,  and  that  the  said 
Company  were  not  indebted  to  the  said  J.  H.  Bill ;  and  if  in- 
debted at  all,  are  not  indebted  beyond  the  amount  of  0561  83, 
as  appears  by  the  said  affidavit  and  schedule  of  said  J.  H.  Bill, 
dated  Nov.  27, 1847,  in  which  he  sets  down  his  own  demand  at 
that  sum. 

This  bill  prays  that  Janet  Blair,  Marmaduke  Moore  and  J.  H. 
Bill  be  made  defendants  in  this  cause  with  the  said  Company ; 
and  that  they  may  answer,  respectively ;  and  that  the  said  Janet 
be  decreed  to  surrender  the  said  mortgage  for  $2,000;  and  that 

•  8t- 
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Mooreand  Bill  be  restrained  from  any  farther  procee^Ungs  oa 
their  respective  judgments ;  and  that  the  receiver  heretofore  ap- 
pointed be  directed  not  to  pay  to  the  said  Janet  her  said  claim  for 
the  amount  of  the  said  mortgage ;  and  not  to  pay  to  the  said  Moore 
and  Bill  their  respective  judgments ;  and  for  further  relief. 

On  the  27th  June^  1848,  an  order  limiting  creditors  was 
taken. 

On  the  2l8t  Sept.  1848,  an  order  staying  sale  on  the  judgment 
of  bill  was  made  ;  and  on  the  same  day  a  decree  pro.  am.  was 
taken  against  the  Company  on  the  original  bill  of  Kelly  agunst 
the  Company ;  and  on  the  same  day  a  decree  pro  con.  on  the  sup- 
plemental bill  was  taken  against  Moore,  Bill  and  Janet  Blair. 

On  the  22d  Sept  1848,  an  order  was  made  that  the  receiver 
sell  the  real  estate  subject  to  the  mortgage  of  Rockafellow  and 
the  $500  mortgage  of  Janet  Blair. 

On  the  28d  Sept.  1848,  an  order  was  made  giving  the  receiver 
80  days  to  answer  the  bill  of  Janet  Blair  against  the  Company. 

On  the  3d  Nov.  1848,  the  receiver  put  in  his  answer  to  the 
bill  of  Janet  Blair. 

He  denies  that  there  is  anything  due  her  upon  the  mortgages 
stated  in  her  bill ;  but  says  that  the  same  are,  as  he  is  informed 
and  believes,  entirely  fraudulent  and  void.  That  Dey,  having 
obtained  a  transfer  of  the  stock  of  an  insolvent  Company,  re- 
organized it,  among  his  relatives  and  friends,  by  distributing  a 
few  shares  to  each ;  they  becoming  Directors  in  the  new  concern. 
That  Dey  also  procured  an  assignment  to  himself  of  an  article 
between  Peter  I.  Clark,  Esq.,  and  Jacob  Rockafellow  for  the 
purchase  and  sale  of  the  mining  property  formerly  owned  by  the 
old  Neshanic  Mining  Company. 

This  answer  states,  (giving  the  facts  and  allegations  on  which 
the  statement  is  founded,)  that  the  $500  mortgage  to  Janet  Blair, 
as  well  as  the  $2,000  mortgage  to  her,  is  fraudulent  and  void. 
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On  the  17th  Dec.  1848,  Rockafellow  pat  in  his  answer  to 
Janet  Blair's  bill. 

On  the  2d  October,  1848,  Janet  Blair  presented  her  petition, 
stating  &c. ;  and  stating  that  it  would  be  injurious  to  the  inter- 
ests of  the  persons  interested  in  the  property  to  sell  the  engine^ 
pump  and  fixtures  separately.  That  she  has  heard  of  the  order 
directing  the  receiyer  to  sell  the  property  subject  to  the  mort- 
gage of  Rockafellow  and  the  $500  mortgage  of  Janet  Blair^ 
thereby  excluding  her  claim  on  her  $2,000  mortgage ;  and  no  in- 
formation was  given  whether  they  intended  to  sell  the  engine, 
pump  and  fixtures  separate  from  the  farm.  She  therefore  prays 
an  order  on  the  receiyer  to  suspend  the  sale  until  the  matters  of 
fact  can  be  inquired  into,  and  especially  to  injoin  the  sale  of  the 
engine,  pump  and  fixtures  separate  firom  the  farm. 

The  petition  of  Janet  Blair  and  Joseph  H.  Bill  was  also  pre- 
sented, stating  &c. ;  and  praying  that  all  orders  restraining  the 
Sheriff  from  proceeding  to  sell  under  the  judgment  and  execu- 
tion of  said  Jos.  H.  Bill  may  be  set  aside ;  and  thereupon  it  was 
'  ordered  that  cause  be  shown  on  the  30th  Oct.  1848,  why  all  or- 
ders restraining  the  Sheriff  from  proceeding  to  execute  the  judg- 
ment of  Jos.  H.  Bill  should  not  be  set  aside,  and  the  said  Sheriff 
be  permitted  to  proceed  with  the  sale  of  the  real  estate  of  the 
Company,  together  with  the  machinery ;  and  why  the  sale  of  the 
same  by  the  receiver  should  not  be  injoined ;  and  it  was  further 
ordered  that  the  receiver  and  the  Sheriff  be  injoined  from  selling 
until  the  further  order  of  the  court ;  and  that  the  sale  be  ad- 
journed from  time  to  time  until  the  foregoing  matters  be  deter- 
mined ;  and  that  a  copy  of  said  order  be  served  ten  days  prior 
to  the  said  30th  of  October. 

Geo.  A.  Alkn  for  the  general  creditors. 

F.  T.  Frdinghuysen  for  Blair  and  Bill. 

The  Chancellor.    The  question  now  submitted  is,  whether 
the  judgment  creditors,  or  either  of  them,  shall  be  permitted  to 
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proceed  to  sell  under  execution ;  or  whether  the  receiyer  shall 
Bell ;  and,  in  either  case,  how  and  when  the  property  shall  be 
sold ;  whether  the  engine,  pump  and  machinery  shall  be  sold 
separately  from  the  farm,  or  with  the  farm ;  or  whether  the  sale 
shall  be  deferred  altogether  until  the  question  as  to  the  validity 
of  the  judgments,  and  of  the  mortgages  except  the  mortgage  to 
Rockafellow,  shall  be  determined,  in  the  suits  now  pending,  in 
which  their  validity  is  disputed. 

The  bill  of  Hezekiah  Kelly  Wfiis  filed  Nov.  12, 1847,  charging 
that  the  Company,  having  ceased  to  pay  debts  on  the  2d  of  Aug. 
1847,  suspended  their  ordinary  business,  for  the  want  of  funds 
to  carry  on  the  same,  on  the  9th  of  Nov.  1847. 

On  this  bill  an  injunction  was  allowed,  restraining  the  Com- 
pany from  collecting  debts  or  transferring  property. 

The  judgment  of  Moore  was  entered  on  the  5th  April,  1848, 
on  a  writ  returned  in  January,  1848. 

The  receiver  was  appointed  on  the  23d  May,  1848. 

The  judgment  of  Joseph  H.  Bill  was  entered  on  the  24th  of 
May,  1848. 

The  judgment  of  Bill  was  entered  subsequently  both  to  the 
injunction  and  the  appointment  of  the  receiver.  Moore's  suit, 
in  which  his  judgment  was  obtained  after  the  issuing  of  the  in- 
junction ;  and  his  judgment  was  entered  before  the  appointment 
of  the  receiver. 

The  5th  section  of  the  "Act  to  prevent  frauds  by  incorporated 
companies"  provides,  that  when  any  incorporated  company  shall 
have  become  insolvent,  it  shall  be  lawful  for  any  creditor  or  stock- 
holder to  apply  to  the  Chancellor,  by  petition  or  bill,  setting 
forth  &c.,  for  a  writ  of  injunction  and  the  appointment  of  a  re- 
ceiver ;  whereupon  the  Chancellor  may  hear  &c. ;  and  if  it  shall 
be  made  to  appear  to  the  Chancellor  that  the  said  company  has 
become  insolvent  &c.,  it  shall  be  lawful  for  the  Chancellor  to  is- 
sue an  injunction  to  restrain  the  company  from  exercising  any  of 
its  privileges  or  franchises,  and  from  receiving  any  debts,  and 
from  paying  out,  selling,  assigning  or  transferring  any  of  the  es- 
tate, moneys,  funds,  lands,  tenements  or  effects  of  the  company. 
And  the  7th  section  of  the  said  act  provides,  that  it  shall  be 
lawful  for  the  Court  of  Chancery,  at  the  time  of  ordering  the 
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said  injanction  or  at  any  time  afterwards  daring  the  continaance 
of  the  injunction,  to  appoint  a  receiver  with  full  power  to  de- 
mand, sue  for,  receive  and  take  into  his  possession,  all  the  goods 
&c.,  credits,  moneys  and  effects,  lands,  books,  papers,  choses  in 
action  and  property  of  every  description  belonging  to  the  com- 
pany at  the  time  of  their  insolvency  or  suspension  of  business ; 
and  to  sell,  convey  and  assign  all  the  said  real  and  personal  es- 
tate ;  and  to  pay  into  court  all  the  moneys  and  securities  arising 
from  such  sale,  or  which  the  receiver  shall  receive  by  virtue  of 
the  authority  vested  in  him,  to  be  disposed  of  by  him,  from  time 
to  time,  under  the  order  of  the  court,  among  the  creditors  of  the 
company. 

And  the  15th  section  of  the  said  act  provides,  that,  in  the 
distribution  of  the  funds  of  the  company,  the  creditors  shall  be 
paid  proportionally  to  the  amount  of  their  respective  debts,  ex- 
cepting mortgage  and  judgment  creditors  when  the  judgment 
has  not  been  by  confession  for  the  purpose  of  preferring  cred-  . 
iters. 

Independent  of  the  question  whether  the  judgments  of  Moore 
and  of  Bill,  in  this  case,  may  or  may  not  be  considered  as  having 
been  by  confession  for  the  purpose  of  preferring  creditors,  is 
either  of  them  entitled  to  preference  over  creditors  at  large. 

Bill's  judgment  can  have  no  such  preference,  because  it  was 
not  entered  till  after  the  appointment  of  the  receiver. 

Moore's  judgment  was  entered  before  the  appointment  of  the 
receiver,  but  not  till  after  the  injunction  against  the  company  as 
an  insolvent  company  was  issued.  I  am  of  opinion  that  no  judg- 
ment is  entitled  to  preference  unless  it  was  obtained  before  the 
granting  of  the  injunction  under  the  provisions  of  the  said  act. 
The  whole  property  is  locked  up  by  the  injunction ;  and  the  re- 
ceiver, by  the  terms  of  the  act,  is  to  take  possession  of  all  the 
property  belonging  to  the  company  at  the  time  of  the  insolvency 
or  suspension  of  business  which  induced  the  injunction.  No 
other  reading  can  be  given  to  the  act ;  and  to  attribute  any  other 
intention  to  the  Legislature  would  be  to  suppose  they  did  not 
foresee  the  consequences  which  would  result  from  permitting 
judgments  obtained  after  the  injunction  to  have  preference* 
Judgments  would  be  confessed  after  the  injunction. 
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It  may  be  said  that  a  judgment  confessed  after  the  injonction 
would  clearly  be  for  the  purpose  of  preferring  creditors,  and 
would  therefore  be  within  the  provision  of  the  act  denjing  pref- 
erence to  judgments  by  confession  for  the  purpose  of  preferring 
creditors.  But  suppose  a  suit  regularly  commenced  by  one  cred- 
itor and  proceeding  regularly  when  the  injunction  was  issued, 
And  afterwards  that  creditor  proceeded  regularly  and  obtained 
his  judgment  in  due  course,  would  that  judgment  have  prefer- 
^ence? 

If  a  judgment  regularly  obtained  after  the  injunction  would 
"be  preferred,  would  it  make  any  difference  whether  the  suit  was 
commenced  before  or  after  the  injunction  ?  It  would  not  be  a 
judgment  confessed ;  and,  if  the  act  contemplated  that  judg- 
ments obtained  otherwise  than  by  confession  after  the  injunction 
should  have  preference,  the  language  of  the  act  makes  no  differ- 
ence between  suits  commenced  before  and  those  commenced  after 
the  injunction. 

I  am  inclined  to  think  that  the  act  contemplated  only  judg- 
ments entered  before  the  injunction. 

If  a  judgment  obtained  after  the  injunction  might  have  prefer- 
ence if  not  by  confession  &c.,  then  the  question  as  to  Moore's 
judgment  would  be  whether  it  is  not  to  be  considered  as  a  judg- 
ment by  confession ;  and  if  so,  whether  it  was  for  the  purpose  of 
giving  preference. 

I  think  that  the  orders  restraining  sales  under  the  judgments 
should  stand ;  and  that  the  sale  should  be  made  by  the  receiver. 

The  next  question  is,  how  the  sale  shall  be  made :  1st,  whether 
subject  to  the  mortgage,  or  not  so  subject ;  and  2d,  whether  the 
farm  and  the  mining  tools  and  implements  shall  be  sold  togeth- 
er, or  separately. 

As  to  the  mortgages  of  Janet  Blair,  their  validity  is  disputed, 
and  cannot  be  determined  now.  And  in  all  cases  of  this  kind, 
where  receivers  are  appointed  under  this  act,  there  may  be  a 
question  as  to  the  validity  of  asserted  liens.  Is  the  receiver  to 
wait  until  such  question  can  be  determined  in  the  regular  coarse 
of  litigation ;  or  is  he  empowered  by  the  statute  to  sell  irrespect- 
ive of  the  incumbrances  or  alleged  incumbrances  ? 

By  the  17th  section  he  is  to  receive  and  take  possession  of  all 
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tbe  property  belonging  to  the  Company  at  the  time  of  their  sus- 
pension, and  sell  the  same,  and  bring  the  proceeds  into  court,  to 
be  distributed  from  time  to  time,  under  the  order  of  the  court ; 
and  the  15th  section  provides,  that  in  the  distribution  of  the 
funds  the  creditors  shall  be  paid  proportionally  to  the  amount  of 
their  respective  debts,  except  mortgage  and  judgment  creditors, 
when  &c. 

It  seems  to  me  that  the  idea  was  that  the  receiver  should  sell 
the  property  irrespective  of  the  incumbrances,  and  pay  the  in- 
cumbrances, according  to  their  priority,  out  of  the  proceeds. 

Perhaps  the  court  might  exercise  a  discretion  and  allow  the 
property  to  be  sold  subject  to  admitted  incumbrances,  if  it  were 
probable  that  in  that  way  the  sale  would  yield  a  large  sum  for 
distribution  among  the  other  creditors,  leaving  such  mortgage  an 
existing  lien.  In  that  case  the  receiver  would  sell  only  the 
equity  of  redemption ;  and,  whether  the  holder  of  that  mortgage 
or  some  other  person  bought  at  such  sale,  the  receiver  would  con- 
vey, not  the  property,  but  the  equity  of  redemption  only. 

If  it  be  clear  that  the  best  way  to  sell,  in  this  case,  would  be 
to  sell  subject  to  Rockafellow's  mortgage,  and  if  both  parties 
desire  it,  I  should  be  willing  to  direct  the  receiver  to  sell  in  that 
way.  '  If  not,  let  the  receiver  sell  on  the  understanding  that  the 
purchaser  is  to  have  a  free  title. 

As  to  whether  the  farm  and  the  mining  machinery  should  be 
sold  separately  or  together,  there  are  no  means  of  determining ; 
nothing  to  guide  the  discretion  of  the  court.  No  ore  has  yet 
been  found.  If  there  is  no>ore  there,  it  is  manifest  the  machinery 
should  be  sold  separately  from  the  farm ;  for  if  the  lands  can 
only  be  used  for  farming  purposes,  the  machinery  is  of  nO  use 
there.  True,  if  the  probability  that  ore  will  be  found  is  so  de- 
cided that  it  is  clear  that  further  progress  should  be  made,  and 
that  whoever  should  buy  would  buy  with  a  view  of  continuing . 
operations  for  reaching  ore,  it  would  be  better  to  sell  the  ma- 
chinery with  the  land.  But  upon  this  question  sufficient  light 
has  not  been  given  to  enable  me  to  decide  upon  the  probability 
of  reaching  ore. 

But  one  of  two  courses  is  left :  either  to  dircct*the  receiver  to 
Bell  in  such  way  in  this  respect  as  he  shall,  on  proper  inquiry 
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and  inyestigation,  think  most  advisablei  or  to  act  upon  the  best 
conjecture  I  can  form  myself  as  to  the  best  mode  of  sale. 

One  thing  may  be  said,  the  machinery,  to  be  taken  down  and 
removed,  might  be  of  little  value.  The  value  of  it  to  a  person 
wanting  it  to  take  to  some  other  place  would  be  less  by  the  ex- 
pense of  taking  it  out  of  the  mine  and  r^noving  it  to  such 
place. 

I  must  suppose  that  the  receiver  will  act  diligently  and  fairly 
in  inquiring  and  determining  as  to  the  probability  of  finding  ore ; 
and  I  am  inclined  to  direct  him  to  sell  in  such  way  in  this  re- 
spect as,  upon  such  inquiry  and  investigation  as  I  have  suggested^ 
he  shall  think  most  advisable. 

Order  accordingly. 
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Joseph  Brown  v.  Robeet  Folwell,  Esther  Willis  and 

others. 

A  Gedtr  Swamp,  of  88  acres,  was  derised  by  N.  F.  to  his  ezeeators  with  directions  to 
sell  the  same.  On  the  8th  August,  1886,  the  execators  made  a  deed  of  it  to  J.  E.  0. 
and  on  the  same  day  J.  E.  G.  made  a  deed  of  it  to  T.  L  F.,  one  of  the  executors. 
In  August,  1848,  T.  L  F.  gare  a  mortgage  on  it  to  J.  B.  In  October,  1846  a  bill  was  filed 
by  B.  F.  against  the  said  executors  to  set  aside  the  said  deeds,  and  in  January,  1848, 
they  were  decreed  to  be  roid ;  and  the  decree  directed  that  the  cedar  swamp  be 
sold  by  a  master;  and  it  was  so  sold,  in  May,  1848,  and  E.  W.  purchased 'it  at  that 
sale.  J.  B.  was  not  made  a  party  to  that  suit  In  June,  1848,  J.  B.  filed  his  bill  on 
the  mortgage  giren  to  him  by  T.  I.  F. ;  and  in  September,  1848,  a  decree  jfro  con 
was  made  for  the  sale  of  the  mortgaged  premises;  and  they  were  sold  in  January, 
1849,  and  were  bought  by  J.  B.  (leaving  a  balance  due  on  his  mortgage).  R.  F. 
and  E.  W.  were  not  made  parties  to  the  said^uit  of  J.  B.  E.  W.,  after  her  said 
purchase  at  the  master's  sale,  cut  a  part  of  the  cedar  growing  in  the  swamp,  and 
moved  it  to  lands  of  a  third  person,  where  it  was  struck  off  at  vendue  to  bidders ; 
and  J.  B.,  after  his  purchase  under  the  said  decree  on  his  mortgage,  filed  a  bill 
against  R  W.  and  said  bidders,  and  obtained  an  injunction  restraining  the  bidders 
from  taldng  the  wood  so  struck  off  to  them,  and  restraining  E.  W.  from  Airther 
cutting.  On  the  bill  and  the  statements  of  the  answer  the  injunction  was  dis- 
solved. 

On  the  17th  April,  1849,  Joseph  Brown,  of  Philadelphia,  ex- 
hibited his  bill,  stating  that  one  Thomas  I.  Folwell,  of  Philadel- 
phia, being  indebted  to  the  complainant  in  $9000,  for  money  lent 
and  advanced,  executed  to  the  complainant  a  bond  dated  August 
23,  1843,  conditioned  for  the  payment  to  the  complainant  of 
$9000  in  one  year,  with  interest  payable  half  yearly.  And  that 
the  said  Thomas  I.  Folwell,  being  seized  in  fee,  as  he  alleged, 
or  of  some  other  good  and  sufficient  estate  of  inheritance  of  in 
and  to  a  certain  plantation  and  lots  of  land,  in  order  to  secure 
the  payment  of  the  said  sum  mentioned  in  the  condition  of  the  said 
bond,  with  the  interest  thereon,  did,  by  mortgage  duly  executed 
bearing  even  date  with  the  said  bond,  convey  to  the  complainant, 
in  mortgage,  all  the  following  plantation  and  lots  and  parcels  of 
land,  situate  in  the  township  of  Woolwich,  in  the  county  of 
Gloucester,  being  lately  the  residence  of  the  said  Thomas  I.  Fol- 
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well,  bounded,  as  follows :  (giying  the  boundaries) ;  containing 
about  225  acres  of  land,  meadow,  cedar  swamp  and  premises,  be 
the  same  more  or  less.  Also  all  thatcertiain  lot  of  meadow  ground, 
situate  in  the  township  aforesaid,  bounded,  &c.,  containing  about 
35  acres,  be  the  same  more  or  less  ;  a  part  of  which  premises  the 
said  Thomas  I.  Folwell  claims  title  to  under  the  will  of  his 
father,  Nathan  Folwell,  deceased  ;  a  part  thereof  the  said  Thomas 
I.  Folwell  purchased  of  Enos  Henderson  and  wife,  by  deed 
dated  March  8, 1836  ;  apart  thereof  the  said  Thomas  purchased 
of  John  E.  Caldwell,  by  deed  dated  August  8, 1836 ;  and  a  part 
thereof  of  Catharine  Foldcraft,  by  deed  dated  April  25, 1835. 
That  the  part  so  purchased  of  John  E.  Caldwell  contained  S3 
acres  of  valauble  cedar  swamp,  which  is  described  and  bounded 
in  and  by  the  said  deed  from  Caldwell  as  follows :  Beginning  at 
three  cedars,  thence  by  Hutchinson's  line,  so  called,  south  57 
degrees  east,  56  chains  40  links,  thence  north  75  degrees  west, 
37  chains  70  links ;  then^  north  27  degrees  west,  23  chains, 
70  links,  to  the  place^of  beginning ;  containing  83  acres  of  cedar 
swamp  and  cripple,  be  the  same  more  or  less. 

That  a  large  arrear  of  interest  being  due  on  the  said  bond  and 
mortgage,  this  complainant,  on  the  16th  June,  1848,  filed  his  bill 
in  this  court  against  the  said  Thomas  I.  Folwell  and  his  judg- 
ment creditors  on  attachment ;  and,  in  September,  1848,  ob- 
tained a  decree  of  foreclosure,  and  for  .the  sale  of  the  mortgaged 
premises,  for  the  sum  of  $11,784,  and  $61  20  costs ;  upon  which 
an  execution  was  issued ;  and,  on  the  13th  January,  1849,  the  said 
premises  were  sold,  by  one  of  the  masters  of  this  court,  and  were 
purchased  by  the  complainant,  for  $7000,  leaving  a  balance  of 
between  $5000  and  $6000  due  to  the  complainant  on  his  said 
bond  and  mortgage. 

That,  about  the  time  when  the  complainant  purchased  the  said 
mortgaged  premises,  Robert  Folwell  the  brother  of  the  said 
Thomas,  entered  upon  the  lot  of  cedar  swamp,  and  cut  and  took 
away  a  largo  quantity,  supposed  to  be  about  100,000  cedar  rails, 
logs,  poles,  posts  and  stakes,  the  most  of  which  have  been  hauled 
off  and  out  of  the  said  cedar  swamp,  upon  adjoining  land.  That 
the  complainant,  residing  in  Philadelphia,  had  no  knowledge  of  the 
said  cutting  until  after  he  purchased  the  premises  at  the  master's 
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sale^  and  after  the  removal  aforesaid  or  some  part  thereof.  That 
some  time  previous  to  the  9th  of  April,  1849,  the  complainant 
found  that  the  said  Robert  Folwell  had  advertised  the  said  rails, 
&c.  to  be  sold  at  public  sale  on  that  day ;  which  advertisement 
was  published  in  a  weekly  paper  printed  at  Woodbury,  and  is  as 
follows  :  (giving  the  advertisement). 

That  the  said  Robert  Folwell  is  represented  to  the  complainant 
as  insolvent,  and  does  not  own  any  property,  so  far  as  the  com- 
plainant knows  and  is  informed  and  believes,  of  any  description, 
and  is  wholly  unable  to  respond  to  the  complainant  in  damages. 

That  the  complainant  attended,  on  the  said  April  9th,  1849, 
at  the  place  of  sale  mentioned  in  the  said  advertisement,  and 
deemed  it  his  duty  to  state  to  the  said  Robert  the  circumstances 
of  his  title  to  the  cedar  swamp,  and  requested  him  to  desist  from 
the  sale  for  one  month,  until  the  right  of  the  complainant,  or  of 
said  Robert  or  any  other  person,  could  be  settled  by  agreement  or 
reference  to  competent  persons ;  but  th#  said  Robert  refused  to 
postpone  the  sale.  That  the  complainant  shewed  to  the  said 
Robert  a  notice  which  he  stated  he  should  read  to  and  distribute 
among  the  persons  attending  the  sale,  before  the  sale  commenced, 
if  the  said  Robert  did  not  agree  to  a  postponement ;  which  the 
complainant  did,  and  then  left  for  Philadelphia.  That  the  said 
notice  given  bj  the  complainant  was  a  printed  handbill,  as  fol- 
lows :  (giving  it  at  length).  It  is  a  notice  that  ^^  the  60,000 
cedar  rails  offered  for  sale  by  Robert  Folwell"  that  day,  "  hav- 
ing been  cut  on  property  on  which  I  (the  complainant)  had  a 
mortgage,  and  for  which  I  (the  complainant)  now  have  a  deed, 
the  public  are  hereby  warned  not  to  purchase  said  rails,  as  the 
subscriber  (the  complainant)  claims  the  same,  and  will  prosecute 
and  hold  responsible  any  purchaser  or  person  who  shall  remove 
the  same  or  any  part  thereof,  until  the  right  is  fully  settled  in  a 
court  of  law  or  equity,"  signed  Joseph  Brown. 

That  the  complainant  is  informed  and  believes  that  the  said 
Robert  Folwell  went  on  with  the  said  sale,  and  that  William 
Crispin,  Bowman  Lippincott,  and  others  unknown  to  the  com- 
plainant were  purchasers  at  said  sale. 

That  the  cutting  and  taking  away  of  said  property  from  the 
said  swamp  is  a  great  injury  to  the  complainant,  by  depriving 
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him  of  the  timber  necessary  for  fencing  his  plantation ;  and  that 
the  damage  is  beyond  the  mere  valae  of  the  timber. 

That  the  said  Robert  Folwell,  combining,  as  the  complsdnant 
is  informed  and  believes,  with  Esther  Willis,  who,  as  the  com- 
plainant is  informed,  claims  title  to  the  said  swamp,  &c,  refuses 
to  acknowledge  the  complainant's  title  to  the  said  rails  &g,  but 
denies  the  complainant's  title  to  the  said  33  acres  of  cedar  swamp. 
And  the  said  Robert  Folwell  and  Esther  Willis  pretend,  that 
the  deed  from  the  said  John  E.  Caldwell  to  the  ssid  Thomas  I. 
Folwell  was  set  aside  and  for  nothing  holden,  by  this  court,  in  a 
cause  depending  between  the  said  Robert  Folwell,  complainant, 
and  the  said  Thomas  I.  Folwell  and  Joseph  C.  Pancoast,  execu- 
tors &c.  of  Nathan  Folwell,  deceased,  defendants,  on  the  28th  of 
January,  1848 ;  and  that  the  said  cedar  swamp  was  sold  by  or- 
der of  this  court,  on  the  25th  May,  1848,  by  a  master  of  this 
court,  and  purchased  by  the  said  Robert  Folwell,  in  the  name  of 
the  said  Esther  Willis,'  but  for  the  use  and  benefit  of  the  said 
Robert  Folwell ;  whereas  the  complainant  charges  that  he  had 
no  notice  of  that  suit ;  that  he  was  not  made  a  party  thereto,  nor 
had  he  any  knowledge,  directly  or  indirectly,  thereof.  That, 
the  said  deed  from  John  E.  Caldwell  to  Thomas  I.  Folwell  be- 
ing dated  August  8, 1836,  and  duly  recorded  on  the  same  day, 
without  any  claim,  or  objection  to  the  same,  to  the  knowledge  of 
the  complainant,  and  from  the  number  of  years  which  had  elapsed 
since  the  making  and  recording  of  the  said  mortgage  to  the 
complainant,  which  was  known  to  the  said  Robert  Folwell,  and 
the  recording  whereof  was  lawful  notice  to  every  body,  the  com- 
plainant was  entitled  to  have  had  notice  of  such  suit  between 
Robert  Folwell  and  the  said  Thomas  I.  Folwell  and  Joseph  C. 
Pancoast,  executors  as  aforesaid,  and  that  his  rights  could  not  be 
and  were  not  affected  by  the  decree  in  that  suit. 

That  the  complainant  is  informed,  and  therefore  charges,  that 
neither  the  said  Thomas  I.  Folwell  nor  the  said  Pancoast  ap- 
peared, or  defended  the  said  suit,  or  attended  the  examination  of 
witnesses  therein.  That  a  decree  pro.  con.  was  taken  in  ssii 
sui  t,  and  the  whole  proceedings  therein  were  ex  parte  ;  whether 
by  collusion  between  the  said  brothers  and  Pancoast,  who  is  a 
brother-in-law,  the  complainant  submits  to  the  court. 
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That  the  first  knowledge  this  complainant  had  of  the  pretense 
or  claim  of  the  said  Robert  Folwell  or  the  said  Esther  Willis 
was  at  the  sale  of  the  premises,  on  the  complainant's  execution, 
on  the  said  13th  January,  1849,  after  the  sale  was  opened,  when 
the  said  Robert  Folwell  gave  notice,  in  substance,  so  far  as  the 
complainant  could  understand,  that  a  portion  of  the  cedar  swamp 
included  within  the  bounds  given  by  the  said  execution  was  claim- 
ed by  him  for  Esther  Willis. 

That  the  complainant  has  since  understood  that  the  said  Robert 
Folwell  claimed  the  said  cedar  swamp  for  the  said  Esther  Willis, 
before  the  sale  to  the  complainant,  and,  upon  inquiry  being  made 
of  the  said  Robert  Folwell,  he  declared  that  the  said  tract  of  ce- 
dar swamp  was  not  within  the  bounds  of  complainant's  mortgage ; 
but  he  declared  to  the  complainant,  after  the  sale  to  the  com- 
plainant, that  the  said  swamp  was  and  is  within  the  bounds  of  the 
complainant's  mortgage. 

That,  from  the  time  of  the  complainant's  purchase,  the  com- 
plainant is  informed  and  believes,  the  said  Robert  Folwell  has 
been  making  great  exertions  in  cutting  and  removing  the  said 
rails  &c  from  and  off  the  said  cedar  swamp. 

The  bill  prays  an  account  of  the  rails  &g  which  have  been  cut ; 
and  that  the  defendants  may  be  decreed  to  pay  to  the  complain- 
ant the  value  of  such  pprtion  thereof  as  has  been  sold  ;  and  an 
injunction  restraining  the  defendants  from  committing  any  fur- 
ther waste  or  destruction  of  or  upon  the  said  cedar  swamp,  and 
from  removing  the  rails  &c.  sold  from  the  place  where  sold,  and 
from  carrying  away  other  rails  &c.  from  the  said  tract  of  cedar 
swamp ;  and  that  the  rails  &c.  not  sold,  as  well  those  lying  on 
the  said  tract  as  those  which  have  been  removed  from  it,  may  be 
sold,  and  that  the  proceeds  may  be  brought  into  court,  to  be  paid 
to  the  complainant  towards  payment  of  the  balance  of  his  mort- 
gage debt ;  and  for  such  other  and  further  relief  &c. 

Robert  Folwell,  William  Crispin,  Bowman  Lippincott  and 
Esther  Willis  are  made  defendants. 

An  injunction  was  allowed  pursuant  to  the  prayer  of  the  bill. 
The  defendants  put  in  their  joint  and  several  answer. 
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They  admit  the  mortgage  from  Thomas  I.  Folwell  to  the  com- 
plainant ;  and  that  it  was  recorded  as  in  the  bill  stated ;  and 
that  it  embraced  the  cedar  swamp  of  83  acres  which  Thomas  L 
Folwell  purchased  of  John  E.  Caldwell,  by  deed  dated  Augnst  8, 
1886,  and  recorded  as  in  the  bill  stated. 

They  admit  that  the  complainant,  on  or  about  June  16, 1848, 
filed  his  bill  on  the  said  mortgage,  and,  in  September  following, 
obtained  a  decree  of  foreclosure  and  for  the  sale  of  the  mort- 
gaged promises,  for  the  sum  stated  in  the  bill ;  and  that  an  ex- 
ecution was  thereupon  issued,  and  a  sale  made,  as  stated  in  the 
bill ;  but  whether  said  mortgage  debt  was  bona  fide^  or  what 
amount  was  di;e  on  it,  th^y  have  no  knowledge. 

That  they  were  not,  nor  was  either  of  them  made  parUes  to 
the  said  suit,  nor  had  notice  of  the  pendency  thereof  until  the 
premises  were  advertised  for  sale  under  the  said  execution. 

The  defendapt,  Esther  Willis,  admits  that  she  claims  title  to 
the- 33  acres  of  cedar  swamp  mentioned  in  the  bilL  And  the  de- 
fendants say,  that  the  said  cedar  swamp  was  a  part  of  the  real 
estate  whereof  Nathan  Folwell  died  seized.  That  the  said  Na- 
than devised  the  same,  with  other  lands,  to  his  executors,  with 
directions  to  sell  the  same  and  divide  the  proceeds  as  in  his  will 
directed,  and  appointed  Robert  Folwell,  one  of  these  defendants, 
Thomas  I.  Folwell,  Joseph  C.  Pancoast,  Samuel  Cornley  and 
Isaac  Pine  executors.  That  Pine,  Cornley  and  the  said  Robert 
Folwell  renounced  the  executorship ;  and  that  the  said  Thomas 
I.  Folwell  and  Joseph  C.  Pancoast  proved  the  will  and  took  upon 
themselves  the  execution  thereof. 

That  on  or  about  July  5, 1836,  the  said  acting  executors  made 
a  pretended  sale  of  the  said  cedar  swamp  to  one  John  £.  Cald- 
well, for  the  nominal  consideration  of  |165,  and  on  the  8th  of 
August,  1836,  executed  to  him  a  deed  therefor.  That  the  said 
sale  was  fraudulent,  the  consideration  mentioned  not  being  one- 
tenth  of  the  value  of  the  said  cedar  swamp  at  that  time,  and  was 
in  fact  intended  as  a  mere  device  and  contrivance  by  which  to 
equalize  a  fraudulent  transfer  of  the  said  cedar  swamp  to  Thom- 
as I.  Folwell,  one  of  the  said  acting  executors,  to  whom  the  said 
John  E.  Caldwejl,  on  the  same  8th  day  of  August,  and  for  the 
same  nominal  consideration  of  |165,  conveyed  the  said  premises. 
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And  the  defendants  say,  that  the  said  Robert  Folwell,  after- 
wards, on  the  12th  October,  1846,  filed  his  bill  in  this  court 
against  the  said  Pancoast  and  Thomas  L  Folwell,  to  set  aside  the 
said  pretended  sale  as  fraudulent  and  void ;  and  that  such  pro- 
ceedings were  thereupon  had  that,  on  the  28th  January,  1848, 
it  was  by  the  decree  of  this  court,  among  other  things,  decreed 
as  follows  :  (giving  the  decree  at  length).  It  declares,  that  the 
sale  made  of  the  said  cedar  swamp  by  the  said  acting  executors 
to  John  E.  Caldwell,  by  deed  dated  August  8, 1836,  for  $165, 
and  which  property  was  on  the  same  day  conveyed  by  the  said 
John  E.  Caldwell  to  the  said  Thomas  I.  Folwell,  was  made 
without  any  sufficient  consideration,  and  in  violation  of  the  * 
trust  reposed  in  the  said  executors,  and  in  fraud  of  the  rights  of 
the  complainant  in  that  suit ;  and  decrees  that  the  said  sale  and 
conveyance  to  Caldwell,  and  the  conveyance  from  Caldwell  to  the 
said  Thomas  I.  Folwell  be  set  aside ;  and  that  the  said  cedar 
swamp  be  sold  under  the  direction  of  a  master  for  the  best  price 
that  can  be  obtained  for  the  same. 

And  the  defendants,  Esther  Willis  and  Robert  Folwell  say 
that,  on  the  28th  May,  1848,  the  said  33  acres  of  cedar  swamp 
were,  by  virtue  of  the  said  decree,  sold  at  public  sale,  and  struck 
off  to  this  defendant  Esther  Willis,  upon  the  bid  of  this  defend- 
ant Robert  Folwell,  who  bought  the  same  for  her  and  at  her  re- 
quest and  as  her  agent,  for  the  sum  of  $693.  The  said  Thomas 
I.  Folwell  having  previously  to  the  said  sale  cut  and  carried  off 
4  large  portion  of  the  timber  growing  thereon.  That  the  defend- 
ant Esther  Willis  paid  the  said  purchase  money  to  the  master, 
who  thereupon  executed  and  delivered  to  her  a  deed  for  the  said 
property,  dated  June  24th,  1848. 

That  it  was  while  the  said  Thomas  I.  Folwell  held  the  said 
cedar  swamp  under  the  said  pretended  conveyance  from  J.  E. 
Caldwell  that  he  executed  the  said  mortgage  to  Joseph  Brown, 
the  complainant ;  and  they  believe  that  the  object  of  the  said 
Thomas  I.  Folwell  in  including  the  said  swamp  in  the  said  mort- 
gage was,  to  provide  against  the  contingency,  anticipated  by  him, 
of  said  conveyance  being  set  aside  for  fraud,  by  passing  the  legal 
title  out  of  his  hands ;  and  that  the  admissions  of  the  complain- 
ant in  his  bill,  that  before  the  sale  under  his  mortgage  the  said 
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Thomas  I  Folwell  stated  that  the  said  swamp  was  not  included 
in  said  mortgage,  and  that  he  was  first  informed  that  it  was 
so  included  after  he  had  purchased  the  mortgaged  premises,  con- 
firms these  defendants  in  their  said  belief,  and  shows  that  he  did 
not  understand  that  at  the  sale  he  was  buying  the  said  swamp, 
and  thatj  therefore,  the  purchase  money  he  gave  was  given  for 
the  other  premises,  not  including  the  said  swamp. 

And  these  defendants  insist,  further,  that  inasmuch  as  the 
deeds,  from  the  said  acting  executors  to  J.  E.  Caldwell,  and  from 
said  Caldwell  to  Thomas  I  Folwell,  were  both  on  record  at  the 
time  said  mortgage  was  given,  and  bore  on  their  face  the  badges 
of  fraud,  the  complainant,  even  if  he  meant  to  take  this  mortgage 
on  the  swamp,  was  chargable  with  notice  that  the  said  pretended 
title  of  Thomas  I.  Folwell  to  the  said  swamp  was  fraudulent  and 
void ;  and  that  the  complainant  is  not  entitled  to  be  considered 
in  this  court  as  a  hona  fide  mortgagee  without  notice  of  defect  of 
title. 

The  defendants  admit  that  the  complainant  procured  an  exe- 
cution to  be  issued  on  the  decree  obtained  on  his  mortgage  and 
that  he  became  the  purchaser  of  the  mortgaged  premises  at  the 
sale  under  the  said  execution,  embracing  the  said  cedar  swamp 
and  a  large  amount  of  other  real  estate,  for  $7000,  which,  the 
defendants  believe,  was  little  more  than  half  its  real  value  with- 
out the  cedar  swamp. 

The  defendant  Robert  Folwell  says,  that  he  attended  said  sale 
and,  as  the  agent  of  the  defendant  Esther  Willis  and  at  her  re- 
quest, forbade  the  sale  of  the  cedar  swamp ;  gave  public  notice 
to  the  bidders  and  to  the  said  complainant  that  the  said  Esther 
was  the  owner  thereof ; .  and  read  the  decree  of  this  court 
setting  aside  the  said  deed  to  John  E.  Caldwell  and  the  said 
deed  to  Thomas  I.  Folwell ;  and  that  the  master  who  made  the 
said  sale  also  stated  to  the  same  persons  present  at  the  sale,  pub- 
licly, that  the  title  out  of  which  the  complainant's  mortgage  had 
grown  had  been  set  aside  as  fraudulent,  and  the  said  cedar 
swamp  had  been  subsequently  sold  under  the  decree  of  this  court, 
and  purchased  by  the  said  Esther  Willis. 

This  defendant  admits  that  he  entered  upon  the  said  cedar 
swamp  and  cut  and  took  away  a  large  quantity  of  cedar  rails,  logs, 
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poles,  &c.,  as  charged  in  the  bill,  and  caused  the  same  to  be 
hauled  off  said  premises,  and  sold  the  same.  That  they  were 
removed  from  the  said  premises  a  distance  of  half  a  mile,  and 
piled  up  on  the  fast  land  for  the  purpose  of  being  sold ;  and  that 
schedule  A.,  annexed  to  this  answer,  contains  a  true  account  of 
the  quantities  of  each  kind  thereof,  and  of  the  prices  at  which 
they  were  sold,  and  the  names  of  the  persons  to  whom  sold,  and 
{he  expenses  of  cutting  and  carting  the^same  to  the  fast  land  and 
of  selling  the  same ;  but  that  he  acted,  in  all  this,  as  the  agent'of 
the  said  Esther  Willis,  who  was  and  is  the  owner  of  the  said 
swamp,  and  at  her  request  and  by  her  direction.  That  he  does 
not  know  whether  the  complainant  had  knowledge  of  the  cutting 
or  not,  but  that  the  same  was  done  openly,  and  in  the  exercise  of 
what  he  deemed  the  understood  right  of  the  said  Esther  Willis. 
That  the  complainant's  tenants,  who  lived  on  complainant's  farm 
adjoining,  knew  of  the  said  cutting  and  carrying  away  at  the 
time ;  and  the  complainant  knew  of  the  cutting  and  carrying 
away,  at  the  time  and  before  the  said  mortgaged  premises  were 
sold ;  and  several  conversations  were  had  between  this  defendant, 
agent  as  aforesaid,  and  W.  N.  Jeffers,  solicitor  and  counsel  of 
the  complainant,  about  the  said  cutting  and  the  said  cedar  swamp, 
at  the  time  of  and  previous  to  the  sale  of  said  mortgaged  prem- 
ises ;  and  that  the  said  sale  was  made  upon  public  notice  by  ad- 
vertisements in  Woobury  and  Camden,  and  also  in  Philadelphia ; 
which  advertisements,  he  admits,  were  in  the  form  and  language 
set  out  in  the  bill. 

The  defendant  Esther  Willis  says,  that  the  said  cutting,  car- 
rying away  and  selling  were  by  her  direction  and  authority;  and 
that  the  defendant  Robert  Folwell  was  employed  by  her  to  at- 
tend to  her  business. 

The  defendants  Robert  Folwell  and  Esther  Willis  admit  that 
the  said  Robert  is  not  a  man  of  much  property ;  though  they 
deny  that  he  is  an  irresponsible  man  as  charged  in  the  bill ;  but 
ihey  say  that  the  said  Esther  is  the  responsible  person,  who  is 
able  and  willing  to  respond,  &c. ;  and  that  she  is  a  person  of 
property,  able  to  answer  to  any  amount  for  damages  that  may  be 
adjudged,  &c. 

The  4ofendant  Robert  Folwell  admits  that  the  complainant 
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attended  the  said  sale  of  rails,  &c.,  and  gare  some  snch  notice 
as  stated  in  his  bill.     . 

The  defendants  Crispin  and  Lippincott  admit  that  they  were 
purchasers  at  said  sale  &c. 

The  defendants  admit  that  the  catting  and  taking  awaj  of  said 
property  from  the  cedar  swamp  would  be  an  injury  and  damage 
to  the  complainant  if  his  title  to  said  swamp  was  valid ;  but  they 
deny  that  he  has  a  valid  title  to  the  same,  and  insist  that  the 
title  is  in  the  defendant  Esther  Willis. 

The  defendants  Robert  Folwell  and  Esther  Willis  ^eny  that 
the  cedar  swamp  was  purchased  by  the  said  Robert  in  the  name 
of  the  said  Esther  for  his  own  use  and  benefit ;  but  say  that  the 
said  purchase  was  made  for  the  sole  and  exclusive  use  and  benefit 
of  the  said  Esther ;  and  that  the  said  Robert  has  no  other  in- 
terest in  the  said  premises  or  the  property  taken  therefrom  than 
what  he  has  as  the  agent  of  the  said  Esther,  who  is  the  exclusive 
owner  thereof. 

The  defendant  Robert  Folwell  admits  that  the  complainant 
was  not  made  a  party  to  the  bill  filed  against  Thomas  I.  Folwell 
and  Joseph  C.  Pancoast  to  set  aside  the  deeds  to  John  E.  Cald- 
well and  to  Thomas  I.  Folwell ;  and  that  the  reason  was  that 
this  defendant  had  no  knowledge  of  the  fact  that  the  said  mort- 
gage from  Thomas  I.  Folwell  to  the  complainant  embraced  the 
said  cedar  swamp  ;  that  though  the  said  mortgage  was  on  record, 
it  did  not  particularly  describe  the  said  cedar  swamp  by  metes 
and  bounJs  ;  and  this  defendant  did  not  know  or  believe  that  it 
embraced  said  swamp ;  and  that  he  had  no  suspicion  of  such  be- 
ing the  fact  until  he  saw  the  advertisements,  a  few  days  before 
the  sale  under  the  complainant's  mortgage ;  and  that  then,  on 
inquiring  of  the  solicitor  and  counsel  of  the  complainant,  at  the 
time  of  the  sale,  whether  it  did  embrace  the  said  swamp,  the 
said  solicitor  and  counsel  told  him  it  did  not,  and  tried  to  dissuade 
the  said  Robert  from  recording  the  decree  setting  aside  the  said 
deeds,  as  aforesaid ;  and  the  complainant,  after  he  had  bought 
in  the  mortgaged  premises,  told  this  defendant  that  he  (the  com- 
plainant) did  not  know  whether  they  embraced  the  said  swamp 
or  not ;  and  this  defendant  attended  the  sale,  and  gave  the  notice 
forbidding  any  sale  of  the  cedar  swamp  and  asserting  Esther 
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Willis's  title,  out  of  abundant  caution,  as  he  had  not  been  able 
to  satisfy  himself  whether  the  said  swamp  was  embraced  in  the 
mortgage  or  not ;  but  thought  the  description  of  the  property 
broad  enough  to  embrace  it. 

The  defendants  Robert  Folwell  and  Esther  Willis  say,  that 
at  the  time  of  the  decease  of  the  said  Nathan  Folwell  they  both 
resided  in  Philadelphia ;  and  that  they  continued  to  reside  there 
until  1846,  in  which  year  they  both  removed  in  New  Jersey,  where 
they  now  reside ;  and  that,  not  being  made  parties  to  the  com- 
plainant's foreclosure  suit,  they  had  no  suspicion,  until  after  his 
said  decree  and  the  advertisements  for  the  sale  of  the  mortgaged 
premises  under  it,  that  he  had  any  pretence  of  claim  or  interest 
in  the  said  cedar  swamp. 

The  defendant  Robert  Folwell  admits,  that  neither  Thomas  I. 
Folwell  nor  Joseph  C.  PancosLst  appeared  or  defended  the  said 
suit  brought  by  this  defendant  to  set  aside  the  said  deeds  to 
to  John  £.  Caldwell  and  to  Thomas  I  Folwell,  or  attended  the 
examination  ot  witnesses  in  the  said  cause,  and  that  a  decree 
pro  confesso  was  taken  against  them ;  but  he  denies  that  there 
was  any  collusion  between  him  and  them  or  either  of  them ;  and 
denies  that  the  first  knowledge  the  complainant  had  of  the  claim 
of  the  said  Esther  was  on  the  sale  of  the  premises  upon  his  exe- 
cution. 

The  defendants  Esther  Willis  and  Robert  Folwell  say,  that 
all  the  rails,  &c.,  so  cut  were  carried  away;  and  that  none 
thereof,  of  any  kind,  now'remain  on  the  said  cedar  swamp.  They 
admit  that  about  half  of  the  said  cedar  swamp  has  been  cut  off; 
and  that  the  said  Esther  intends  to  cut  off  the  remainder. 

On  the  bill  and  answer  a  motion  was  made  to  dissolve  the  in- 
junction. 

T.  H  Dudley  in  support  of  the  motion.  He  cited  1  John.  Ch. 
318  ;  8  Ves.  J.  90,  note  ;  2  Green's  Ch.  282,  284, 429 ;  3  lb. 
177,  452  ;  6  John.  Ch.  500  ;  7  John.  Ch.  317  ;  1  Pet.  C.  C. 
Rep.  356 ;  2  Bac.  Ah.  688 ;  1  P.  Wras.  627 ;  6  John.  Ch. 
169 ;  3  Atk.  262  ;  AmJbi:  54  ;  6  Ves.  Jun.  51 ;  3  Paigej  218 ; 
^twry's  Eq.  Jur.  see.  909 ;  7  Ves.  Jun.  306 ;  19  lb.  162 ;  Sax- 
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tan's  Ch.  476,  454 ;  3  Bin.  Bgj.  54 ;  4  B.  43 ;  2  Hoist.  Rep. 
175 ;  6  lb.  385, 893 ;  6  Bin.  Rep.  118  ;  2  16. 466 ;  1  Cfoflison, 
41 ;  2  Sug^d.  an  Tend.  335,  542,  3, 4. 

W.  A*.  Jeffersy  contra. 

The  Chancellor.    For  the  present  the  injunction  will  be 
disBolyed  except  as  to  farther  waste. 

As  to  the  rails,  &c.,  which  hare  been  cut,  they  have  been  re- 
moyed  from  the  swamp,  and  have  been  struck  off  to  bidders  at  a 
public  vendue,  at  the  place  to  which  they  were  so  removed.  It 
is  asked  that  the  injunction  be  continued  to  prevent  the  bidders 
from  taking  them  away  from  that  place.  If  the  injunction  in  this 
respect  should  be  continued,  it  would  be  proper,  the  title  being 
in  dispute,  that  the  court  should  direct  a  sale,  and  that  the  pro- 
ceeds be  brought  into  court  to  abide  the  event  of  the  suit.  But 
I  see  no  good  reason  for  this  course.  Esther  Willis  is  responsible 
in  trespass,  if  it  be  a  trespass  on  property  of  the  complainant, 
and  is  able  to  respond.  And  I  am  inclined  to  think  that  the  in- 
junction should  be  dissolved  altogether.  As  to  future  cutting, 
the  complainant  would  have  the  same  remedy  above  mentioned, 
if  he  is  in  possession.  If  he  is  not,  and  it  must  be  taken,  under 
the  pleadings,  that  he  is  not,  ejectment  and  rule  to  stay  waste 
will  protect  him.  The  title  is  in  dispute ;  no  action  at  law  has 
been  commenced ;  Esther  Willis  is  able  to  respond ;  and  there  is, 
to  say  the  least,  nothing  persuasive  in  the  case,  as  it  appears  by 
the  bill  and  answer,  to  induce  the  court 'to  continue  an  injunc- 
tion. 

The  injunction  was  afterwards  wholly  dissolved. 
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Charles  J.  Wolbert,  Jan.,  v.  Richard  C.  Harris,  Wil- 
liam D.  Harris,  John  W.  Harris  and  Benjamin  M. 
Harris. 

The  exclaflion  of  one  partner  by  the  other  from  participation  in  the  business  of 
the  partnership  is  a  ground  for  injunction  restraining  the  excluding  partner  from 
oolleeting  debts  due  the  partnership,  and  for  the  appointment  of  a  Receiver* 

Ab  a  general  rule,  the  Court  will  not^order  the  business  of  a  partnership  to  be  continu- 
ed bj  the  Receirer. 

The  bill,  filed  March[28th,  1849,  states,  that  the  complainant, 
on  the  24th  November,  1848,  was  preparing  to  go  into  business 
at  McCartyyille,  in  the  township  of  Washington,  in  the  connly 
of  Burlington ;  and  for  the  purpose  of  effecting  that  object  and 
prosecuting  his  contemplated  business  adyantageouslj,  did,  on 
that  day,  enter  into  a  written  lease  under  seal,  between  Mah- 
lon  Hutchinson,  of  Philadelphia,  the  Burlington  County  Bank,  at 
Medford,  and  Thomas  Haven  of  Burlington,  of  the  one  part,  and 
the  complainant,  of  the  other  part,  witnessing,  that  in  considera- 
tion of  $1,  and  of  certain  rents,  covenants  and  agreements  there- 
in reserved  and  contained  to  be  paid,  kept  and  performed  by  the 
complainant,  the  said  party  of  the  first  part  leased  to  him  and  his 
assigns  all  that  paper  mill,  grist  mill,  saw  mill,  mansion  house, 
tenant  houses  and  store  house,  with  the  land  adjacent  thereto, 
recently  owned  by  the  Wading  River  Canal  and  Manufacturing 
Company,  situate  at  McCartyville  aforesaid,  to  hold  for  two  years 
from  the  23d  day  of  said  November,  1848,  payable  yearly  there- 
for $1,000,  in  quarterly  payments,  the  complainant  also  paying 
all  taxes  not  exceeding  $40  yearly,  and  keeping  the  premises  in 
as  good  repair  as  they  were  then  in,  except  such  repairs  as  might 
be  rendered  necessary  by  the  breaking  of  the  dam  or  water  wheels 
or  the  blowing  up  or  bursting  of  the  machinery  ;  taking  from  the 
premises  sufficient  wood  and  timber  for  the  doing  thereof;  wear 
and  tear  and  unavoidable  accidents  excepted ;  it  being  expressly 
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understood  and  agreed  between  the  parties,  that  out  of  the  first 
year's  rent  an  amount  not  exceeding  $500  might  be  appropriated 
bj  the  complainant  towards  putting  said  mills  in  repair. 

That  on  the  24th  of  Norember,  1848,  the  complainant  took 
possession  under  the  said  lease,  of  the  said  premises,  including 
also  a  large  amount  of  personal  property  purchased  of  the  propri- 
etors, viz :  store  goods,  wood,  &c,  on  the  premises,  of  about  the 
value  of  $500,  with  the  privilege  of  using  and  taking  any  such 
articles  of  furniture  on  the  premises  as  might  be  needed,  on  terms 
hereafter  to  be  agreed  upon. 

That  he  made  arrangements  with  Mrs.  McCarty  to  act  as  his 
housekeeper  in  the  mansion  house,  at  $1  50  per  week.  That  he 
brought  stoves  and  bedding  and  a  variety  of  articles  of  furniture ; 
fitted  up  a  bed-room  for  his  accommodation ;  had  his  washing  and 
mending  done  there ;  and  proceeded  in  all  things  after  the  man- 
ner of  permanent  residents.  That  his  wife  remained  with  her 
parents,  in  Philadelphia^  until  another  room  on  the  second  stoiy 
of  the  mansion  house  should  be  prepared,  by  putting  up  a  stove, 
&c,  for  their  better  accommodation ;  expecting  to  move  there  be- 
fore the  then  ensuing  Christmas ;  and  was  alone  prevented  by  the 
delay  and  disappointment  of  the  desired  repairs  from  making 
McCartyville  her  permanent  residence,  with  the  complainant, 
during  the  said  term. 

That  Mrs.  McCarty  had  immediately  entered  upon  her  appro- 
priate duties ;  and  the  complainant  proceeded  with  the  general 
business  operations  of  his  engagement. 

That  on  the  11th  December,  1848,  he  entered  into  an  agree- 
ment in  writing,  under  seal,  with  Richard  C.  Harris,  of  Phila- 
delphia, witnessing,  that  the  said  parties  have  formed  a  co-part- 
nership for  the  manufacture  of  paper,  carrying  on  grist  mill,  saw 
mill,  keeping  store  &c  on  the  said  premises,  the  said  premises 
being  now  leased  by  the  said  Charles  J.  Wolbert,  Jun.,  for  the 
mutual  benefit  and  purposes  of  this  co-partnership,  under  the 
name  and  firm  of  Wolbert  &  Harris,  upon  the  terms  and  condi- 
tions following,  viz  :  The  partnership  shall  commence  on  the  day 
of  the  date  thereof,  and  shall  continue  until  November  24, 1850, 
and  so  long  thereafter  as  the  parties  shall  mutually  agree ;  the 
net  profits  of  the  busmess  of  the  firm  shall  be  equally  divided ; 
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and  the  losses  equally  borne.  Neither  partner  to  withdraw  from 
the  firm  in  any  one  year  more  than  $600 ;  the  balance  of  net 
profits  to  remain  undivided  during  the  partnership.  Neither 
party  to  indorse  any  note  or  bill  of  exchange,  nor  use  the  name 
of  the  firm,  except  for  the  transaction  of  the  regular  business 
thereof;  nor  shall  either,  without  consent,  loan  any  money  on  his 
own  responsibility ;  and  if  either  violates  this  article  the  other 
may  forthwith  annul  the  partnership  and  proceed  to  settle  up  the 
business  thereof,  and  upon  such  settlement  to  pay  over  to  such 
ofiending  partner  such  sum  as  he  may  be  entitled  to.  And  if  at 
the  end  of  the  lease  the  said  Charles  J.  Wolbert,  Jun.,  should 
be  enabled  to  procure  a  new  lease  for  the  purpose  of  prosecuting 
the  said  business,  it  should  be  optional  with  the  said  Harris  to 
continue ;  or  if  said  Harris  should  obtain  a  lease  of  the  premises 
it  should  be  optional  with  said  Wolbert  to  continue  or  not.  And 
in  the  event  of  one  continuing  the  business  and  the  other  wishing 
to  withdraw,  he  shall  be  paid  a  sum  or  equivalent  to  compensate 
him  for  the  good  will,  fixtures  &c,  that  may  have  accrued  since 
the  formation  of  the  partnership  ;  and  if  the  said  equivalent  can- 
not be  mutually  agreed  upon  it  shall  be  determined  by  a  third 
party  mutually  chosen.  In  case  of  difference  of  opinion  in  any 
matter  relating  to  the  business  of  the  firm,  the  decision  of  a  third 
party  mutually  chosen  shall  be  conclusive.  Subscribed,  sealed 
and  delivered,  the  said  11th  December,  1848. 

That,  in  pursuance  of  said  agreement,  the  complainant  and  his 
said  partner  did  thereupon  proceed  in  the  said  business,  upon  the 
terms  therein  prescribed  ;  having  opened  an  account  current  with 
Wm.  D.  Harris,  a  brother  of  his  said  partner,  at  his  establish- 
ment in  Philadelphia,  for  stock,  and  materials  requisite  for  car- 
rying on  the  business  of  the  said  firm ;  the  complainant  continu- 
ing to  reside  at  the  said  premises. 

The  complainant  avers  that  he,  as  one  of  the  said  partners, 
proceeded  in  the  conduct  of  the  business  of  the  firm  in  scrupulous 
observance  and  fulfillment  of  the  stipulations  and  covenants  con- 
tained in  the  said  agreement  of  partnership,  without  objection  or 
complaint  on  the  part  of  his  said  partner. 
^  That,  having  occasion  to  visit  Philadelphia  on  the  business  of 
the  firm,  raising  funds  for  the  hands,  and  to  provide  additional 
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machinery,  he  left  the  works  on  Sunday,  the  4ih  of  Febraary, 
1849,  and  the  next  day  met  with  his  partner  at  the  store 
of  the  said  William  D.  Harris  in  Philadelphia,  when  ar- 
rangements were  then  made  between  them  and  the  said  Wm. 
D.  Harris  to  raise  funds  for  the  nse  of  the  firm,  upon  their  stock 
of  manufactured  paper  in  his  hands ;  and  it  was  then  and  there 
agreed,  on  the  suggestion  of  the  said  Richard  C.  Harris,  that  he 
should  go  to  the  factory  at  M cCartyyille,  and  the  complainant 
should  remain  in  Philadelphia  until  the  said  Richard's  return  to 
said  city  in  a  few  days.  That  during  this  time  the  compbunant 
repeatedly  called  on  Wm.  D.  Harris,  who  was  receiving  constant 
remittances  of  paper  from  the  firm,  to  ascertain  what  amount  of 
funds  he  was  raising  &c.  That,  instead  of  giving  satisfaction, 
he  seemed  desirous  of  evading  the  complainant's  inquiries ;  and 
did  not  give  an  account,  or  specify  any  amount  whatever ;  and 
finally  refused  to  comply  with  the  complainant's  inquiries,  or  to 
give  him  any  information  on  the  subject ;  assummg  a  mastery  in 
the  business,  as  appertaining  to  himself  as  proprietor  rather  than 
to  the  complainant.  And  the  complainant  then  inquired  whether 
he  had  heard  from  Richard,  and  whether  he  did  not  desire  the 
complainant  to  return  to  the  works  ;  and  received  for  answer  that 
"  he  had  received  no  letter  from  the  complainant."  Whereupon 
the  complainant  became  alarmed  and  suspicious,  and  said  ^^  Well, 
I'll  go  back  any  how."  That  the  complainant  had  not  heard 
from  his  said  partner  during  all  that  period,  though  be  afterwards 
xmderstood  that  he  had  been  in  Philadelphia  several  different 
times  during  this  interval.  That  the  complainant  had  been 
greatly  afflicted,  while  in  the  city  on  that  occasion,  for  eleven 
days,  with  inflammation  of  the  throat.  That  on  Wednesday, 
February  28, 1849,  he  returned  to  McCartyville,  when,  to  his 
amazement  and  confusion,  he  discovered  that  a  strange  rev- 
olution had  taken  place  at  the  establishment.  The  bill,  after 
stating  some  minor  matters,  proceeds  to  state,  that  the  complain- 
ant then  sought  after  the  books  of  the  firm  where  they  had  been 
usually  kept ;  that  they  were  locked  up,  and  all  writing  materi- 
als missing.  That  he  then  went  to  the  paper  mill  to  Ece  Isaac 
Brown,  who  occupied  a  house  he  had  promised  to  James  Gibson, 
another  hand.  That  he  found  another  man  at  work  whom  he 
had  previously  discharged ;  and  upon  inquiry  he  soon  ascertain- 
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the  existence  of  a  mutinous  conspiracy  on  the  premises.  The 
tender  of  the  machine,  John  Cole,  and  other  persons  whom  the 
complainant  had  himself  employed  npon  taking  possession  of  the 
premises,  refused  to  ohey  his  orders.  The  clerk,  Benjamin  M» 
Harris,  a  brother  of  complainant's  said  partner,  had  possession 
of  the  keys,  and,  upon  request  of  John  W.  Harris,  refused  to 
deliver  them  to  the  complainant.  That  they  locked  up  the  store, 
and  John  W.  Harris  refused  the  complainant  admission  or  an 
inspection  of  the  books  of  the  firm ;  refusing  the  complainant 
access  thereto.  That  the  said  John  W.  Harris,  the  father  of 
the  complainant's  said  partner,  with  great  rudeness  and  clamor 
interrupted  the  progress  of  the  complainant  at  the  premises,  de- 
nying his  authority ;  asserting  that  the  complainant  had  no  right 
there,  with  menaces  of  personal  violence  rudely  pushing  him 
aside  at  the  store  door,  it  being  then  locked ;  and  forbade  the 
workmen  to  mind  or  submit  to  the  orders  and  requests  of  the 
complainant. 

That  the  complainant  was  wholly  at  a  loss  to  account  for  this 
sudden  and  extraordinary  change  until,  two  days  after,  he  ob- 
served in  the  North  American  and  United  States  Gazette  of  Feb* 
27, 1849,  the  following  notice  : 

"  Dissolution  of  co  partnership.  The  firm  of  Wolbert  & 
Harris  is  this  day  dissolved.  All  those  having  claims,  and  those 
indebted,  will  present  them  to  me  for  settlement. 

Feb.  27, 1849.  R.  C.  HARRIS.'^ 

That  the  complainant  was  astonished  at  the  said  publication, 
it  being  without  his  knowledge  or  the  slightest  intimation  made 
to  him.  That  immediately  thereupon,  on  the  3d  of  March, 
1849,  he  caused  the  following  to  be  published  in  the  same  Ga- 
zette: 

"  Notice.  An  advertisement  of  the  dissolution  of  the  firm  of 
Wolbert  &  Harris  appeared  in  this  paper  on  the  28th  ult.  No 
such  dissolution  has  taken  place,  as  the  subscriber  has  not  with- 
drawn from  the  said  firm,  nor  authorized  the  previous  notice.  Any 
business  negotiated  by  or  for  the  firm  of  W.  &  H.  must  be  au- 
thorized by  me.  C.  S.  WOLBERT,  Jr., 

Lessee  of  the  Wading  River  Mills." 
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The  complainant  avers  that  he  is  informed  and  believes,  that 
the  said  Richard  C.  Harris,  his  co-partner,  hath  combined  and 
confederated,  by  corrapt  and  fraudalent  agreement  with  his  said 
brother,  Wm.  D.  Harris,  his  said  father*  John  M.  Harris,  and 
his  said  other  brother,  Benjamin  W.  Harris,  neither  of  whom  is 
reputed  or  believed  to  be  responsible  ;  and  that  the  said  John 
and  Benjamin  do  now  assume  to  have  exclusive  charge  and  ens- 
tody  of  the  said  mill  property  and  estate  and  premises  originally 
appertaining  to  this  complainant,  specified  in  his  said  lease,  all 
of  which  accrued  to  the  benefit  of  the  said  firm  as  aforesaid ; 
and,  acting  as  parties  with  or  agents  for  the  said  Richard  C. 
Harris  and  Wm.  D.  Harris,  have  and  do  forcibly  exclude  the 
complainant  from  any  participation  or  influence  in  the  conductor 
management  of  the  business  of  the  said  partnership,  and  from 
the  use  of  the  keys  of  the  premises  and  accustomed  entry  into 
the  store  or  inspection  of  the  books  of  account  of  the  firm. 

The  bill  prays  an  injunction  restraining  Richard  C.  Harris, 
Wm.  D.  Harris,  John  W.  and  Benjamin  M.  Harris  from  receiy- 
ing  and  collecting  the  debts  due  and  to  grow  due  to  the  partner- 
ship, or  that  may  accrue  out  of  the  business  transactions  apper- 
taining to  the  said  premises  since  the  27th  of  Feb.  1849  ;  and 
that  a  receiver  be  appointed  ;  and  that  proper  directions  may  be 
given  for  the  conduct  and  management  of  said  business  in  future 
for  the  sole  use  and  benefit  of  the  complainant,  until  he  shall  be 
restored  to  his  original,  individual  and  separate  es'tate  and  inter- 
est in  the  premises  under  his  said  lease ;  and  that  he  be  enabled, 
by  the  decree  of  this  court,  to  resume  the  business  in  his  own 
name  and  to  his  own  use  and  benefit,  and  fulfill  and  perform  the 
covenants  contained  in  the  said  lease,  freed  from  all  connection 
with  or  responsibility  to  the  said  Richard  C.  Hairis  ; 
and  that  the  said  partnership  may  be  dissolved  ;  and  that 
the  said  Richard  C.  Harris  come  to  an  account  with  the  com- 
plainant of  the  partnership  dealings  and  transactions  from  the 
commencement  thereof  to  the  said  27th  Feb.  1849  ;  from  which 
day  the  partnership,  should  be  held  to  be  dissolved  by  his  own 
act ;  and  that  the  said  Richard,  William,  John  and  Benjamin 
come  to  an  account  of  the  business  transactions  appertaining  to 
the  said  premises  from  and  after  the  said  27th  Feb.  1849. 
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An  injunction  was  allowed  and  a  receiver  appointed. 

Richard  C.  Harris,  William  D.  Harris  and  John  W.  Harris 
pnt  in  their  joint  and  several  answer. 

They  admit  that  the  complainant  and  Richard  C.  Harris  were 
in  partnership,  under  the  firm  of  Wolhert  &  Harris,  and  carried 
on  the  business  of  paper  making  and  a  store  connected  there- 
with ;  but  the  origin  and  formation  of  the  partnership  and  all 
the  asserted  transactions  connected  therewith  are  untruly  stated 
in  the  bill ;  the  facts  being  distorted  and  misrepresented. 

Richard  C.  Harris^  answering  for  himself,  says,  that  in  March, 
1848,  the  said  Wolbert  rented  a  paper  mill  in  Delaware  county, 
Pennsylvania ;  and  it  was  proposed  to  this  defendant,  Richard  C. 
Harris,  to  become  a  partner  with  him  in  carrying  on  said  busi- 
ness. That  he  entered  into  articles  of  co-partnership  with  said 
Wolbert,  dated  March  27, 1848,  as  follows,  (giving  the  articles.) 
This  partnership  was  to  continue  until  April  1, 1849,  and  there- 
after, from  year  to  year,  so  long  as  the  parties  thereto  should 

mutually  agree.     Wolbert  was  to  contribute ,  (the  blank 

left  for  a  sum  is  not  filled  up  ;)  and  Richard  C.  Harris  a  like 
sum.  Neither  was  to  withdraw  from  the  firm  in  any  one  year 
more  than  $364.  (In  other  respects  the  articles  of  partnership 
stated  in  the  answer  are  the  same  as  set  out  in  the  bill.) 

That,  soon  after  the  commencement  of  business  under  this 
firm,  difficulties  arose  between  the  complainant  and  the  owner  of 
the  property ;  and  there  was  not  a  sufficient  supply  of  water. 

Hearing,  in  the  course  of  a  few  months,  that  the  property  at 
McCartyville  was  to  be  rented,  and  having  consulted  with  his 
partner  in  relation  thereto^  it  was  agreed  between  this  defendant 
and  the  complainant,  that  the  complainant  should  go  and  view 
the  premises,  and  if  in  his  opinion  it  would  answer,  rent  the  same 
for  the  use  of  the  firm.  That  the  complainant  went,  and  rented 
the  said  premises ;  and  in  a  few  days  the  complainant  and  this 
defendant  went  together  to  McCartyville;  were  together  with 
Mrs.  McCarty,  and  made  the  arrangement  for  her  to  keep  house, 
and  united  in  fitting  up  the  dwelling  house,  in  taking  possession 
of  the  premises,  and  in  every  act  done  or  proposed.     He  says  it 
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is  not  true  that  the  complainant  purchased  any  goods,  or  brought 
any  to  McCartyyille  at  the  time  he  mentions.  That  a  quantity 
of  goods,  such  as  is  mentioned  in  the  bill,  was  purchased  of  the 
owners  of  the  property ;  and  a  draft  drawn  by  the  firm  of  WoU 
belt  &  Harris  on  Wm.  D.  Harris ;  which  draft  was  paid  by  said 
Wm.  D.  Harris.  The  complainant  may  have  put  a  small  old 
stoye  or  two  in  the  house,  which  is  all  the  goods  he  eyer  had 
there. 

He  says  that  he  left  the  drawing  of  the  lease  from  the  owners 
to  the  firm  of  Wolbert  &  Harris  to  the  complainant ;  for  he  did 
not  suppose  he  would  practice  a  deliberate  fraud  on  his  partner ; 
and  this  defendant's  surprise  was  great  when  he  discoyered  that 
the  lease  had  been  taken  in  the  name  of  the  complainant ;  but, 
as  another  lease  could  not  be  executed  by  all  the  parties  without 
much  trouble  and  inconyenience,  and  the  complainant  haying 
finally  agreed  that  a  new  article  of  partnership  which  should  set 
forth  that  the  lease  was  for  the  entire  use  and  benefit  of  the  firm, 
this  defendant  yielded  to  the  measure.  (The  sentence  is  so  in 
the  answer.) 

He  says  that  the  partnership  entered  into  on  the  27th  March, 
1848,  had  not  been  dissolved ;  but,  considering  that  a  new  arti- 
cle of  co-partnership  was  necessary,  in  consequence  of  a  lease 
being  drawn  in  his  name,  and  a  change  of  location,  duration  of 
time,  and  other  slight  alterations,  such  article  was  drawn  and  ex- 
ecuted by  the  complainant  and  this  defendant,  and  is,  as  this  de- 
fendant believes,  in  substance  the  same  set  out  in  the  bill,  as  by 
a  duplicate  &c.  will  more  fully  appear. 

He  insists  that  the  allegation  in  the  bill  that  the  complainant 
entered  into  co-partnership  with  this  defendant  after  he  obtained 
the  lease  for  the  works  and  premises  is  erroneous,  as  he  original- 
ly leased  the  said  premises  by  parol,  on  or  about  Nov.  1, 1848, 
for  the  firm,  but  afterwards,  in  drawing  the  lease,  fraudulently 
suppressed  the  name  of  this  defendant  and  that  of  the  firm. 

And  he  says  he  is  informed  and  believes,  and  therefore 
charges,  that  when  asked  by  Mr.  Haven,  one  of  the  lessors,  why 
he  took  the  lease  in  his  own  name  when  he  had  taken  the  prop- 
erty in  the  name  of  the  firm,  he  replied  that  this  defendant  was 
only  in  partnership  with  him  in  the  store ;  which  statement  this 
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defendant  charges  to  be  false,  as  is  proved  by  the  said  article  of 
co-partnership  above  recited. 

He  says  that,  on  or  about  Nov.  28s  1848,  this  defendant  com- 
menced operations  at  McCartyyille,  and  pursued  the  business  of 
the  firm  with  fidelity  and  industry ;  so  much  so  as  seriously  to 
affect  his  health ;  but  soon  the  complainant  began  to  show  his 
true  character.  He  was  not  in  McCartyyille  one-third  of  his 
time.  He  was  in  Philadelphia,  attending  amusements  ;  paid  very 
little  attention  to  the  business  of  the  firm.  He  undertook  to 
keep  the  books  of  the  firm,  but  did  not  do  it ;  and  what  he  did 
do  few  people  can  understand.  He  assumed  the  right  to  dictate, 
throughout  all  the  works,  in  the  most  rude  and  boisterous  man- 
ner. He  endeavored  to  obtain  credit  for  goods  in  Philadelphia, 
while  idling  his  time  away  in  that  city ;  but  no  one  would  trust 
him  without  a  guarantee  of  this  defendant  or  his  brother.  He 
collected  and  took  up  money  in  the  city  where  goods  had  been 
delivered  by  the  order  of  Wm.  D.  Harris,  to  whom  such  goods 
had  been  charged  ;  and,  while  thus  wasting  his  time  in  the  city, 
this  defendant  sent  to  his  brother  Wm.  D.  Harris  60  reams  of 
paper,  which  were  placed  in  his  store  in  Philadelphia  ;  and  while 
said  Wm.  D.  Harris  was  gone  to  dinner,  the  complainant,  having 
ascertained  that  the  goods  were  there,  removed  the  same  to  an 
auction  store,  and  obtained  an  advance  upon  it,  and  it  was 
sold  the  next  day  and  the  money  received  by  him.  He  appro- 
priated money  of  the  firm  to  his  own  private  use  whenever  he 
could  obtain  it.  He  obtained  estimates  for  large  improvements 
of  the  property  at  McCarty ville,  of  which  the  firm  were  mere 
tenants,  with  cupolas ;  and  squandered  the  money  of  the  Com- 
pany in  going  to  and  from  the  city  when  there  was  not  any  busi- 
ness to  be  transacted,,  and  the  only  course  of  business  was  to 
make  what  paper  we  could  and  send  it  to  Wm.  D.  Harris,  who 
would  sell  the  same  and  advance  us  stock  and  money  as  we 
wanted  it.  The  complainant  proposed  to  open  a  store  for  the 
sale  of  our  manufactured  paper  in  New  York,  and  threatened  to 
do  it  in  order  to  enlarge  the  credit,  or  rather  the  indebtedness  of 
the  firm* 

He  admits  that  the  strange  conduct  of  the  complainant  excited 
his  suspicions,  and  induced  this  defendant  to  believe  that  Ihe 
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complainant's  object  was  to  engross  a  large  amount  of  property 
in  the  hands  of  the  firm,  by  reason  of  the  credit  of  this  defend- 
ant, through  his  connections  and  friends,  and  take  the  chance  of 
fortune  for  the  payment. 

And  this  defendant  is  informed  and  believes,  and  therefore 
charges,  that  the  complainant,  when  inquired  of  by  this  defend- 
ant's father  as  to  the  prospect  of  profits,  said  that  he  was  deter- 
mined to  run  the  firm  to  the  utmost  of  its  credit,  and  take  care 
of  Wm.  D.  Harris  and  Mr.  Fisher,  and  let  the  other  creditors 
whistle  for  their  money. 

That  this  defendant  found  that  the  complainant  had  no  means ; 
that  he  had  failed  in  business  before ;  that  notes  were  given  by 
him  for  his  old  debts ;  and  that  the  firm  of  Wolbert  &  Harris 
was  liable  to  be  broken  up  and  its  credit  ruined  by  suits  against 
him  and  levys  upon  his  interest  in  the  firm.  That  this  defend- 
ant was  obliged  to  settle  a  claim  against  him  on  account  of  his 
old  debts,  to  prevent  judgment  and  execution,  by  paying  the 
costs. 

That  from  his  labor  and  exertions  at  the  works  he  brought  on 
an  attack  of  disease  which  required  medical  attendance,  and  he 
left  McCartyville  for  Philadelphia,  leaving  the  complainant  in 
charge  of  the  works ;  and  in  a  few  days  the  complainant  left 
McCartyville  also  and  came  to  Philadelphia,  leaving  all  the 
works  in  the  care  of  the  workmen,  without  any  superintendence, 
orders  or  instructions.  .  But  the  complainant  did  not  call  on  this 
defendant,  nor  was  there  any  proposition  to  raise  funds,  nor  did 
he  come  for  any  such  purpose,  as  none  could  be  raised  until  the 
stock  on  hand  could  be  worked  up  and  remitted  to  Philadelphia. 

Under  these  circumstances,  and  finding  it  impossible  to  con- 
tinue the  business  of  the  firm  any  longer,  as  he  could  not  obtain 
any  further  advances,  and  that  the  firm  was  indebted  to  his 
brother  in  $2,636  54,  and  was  insolvent,  without  any  prospect 
of  being  able  to  make  payment,  he  caused  a  full  and  fair  inven- 
tory of  all  the  stock  and  personal  property  belonging  to  the  firm 
to  be  made  at  McCartyville,  at  the  cost  of  said  property,  and, 
on  the  22d  Feb.  1849,  sold  and  transferre4  the  said  personal 
property  to  the  said  Wm.  D.  Harris.    . 

He  says  he  has  not  received  any  money  from  said  firm,  except 
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about  $60,  for  his  own  personal  use,  from  the  formation  of  the 
partnership,  in  March,  1848 ;  that  he  made  this  transfer  as  the 
only  means  of  paying  the  debts  of  the  firm  of  Wolbert  &  Harris, 
as  every  article  contained  in  the  said  inventory,  all  the  goods  and 
chattels  of  every  description  at  the  works  having  been  supplied 
by  the  said  Wm.  D.  Harris,  or  the  payment  thereof  guaranteed 
by  him.  • 

That  upon  such  transfer  the  amount  of  the  said  inventory,  be- 
mg  $1,103  21,  was  credited  to  Wolbert  &  Harris,  leaving  a 
large  balance  due  said  Wm.  D.  Harris  ;  and  the  said  John  W. 
Harris,  the  father  of  said  Wm.  D.  Harris,  was  appointed  the 
agent  of  the  said  Wm.  D.  Harris  to  take  charge  of  the  said 
works  at  McCartyville. 

And  this  defendant,  considering  that  Wolbert  had  violated  the 
said  articles  of  co-partnership  in  every  essentialv  part,  admits 
that  on  th^  27th  of  Feb.  1849,  he  published  a  notice  of  the  dis- 
solution of  the  co-partnership  as  set  forth  in  the  bill ;  as  he  sub- 
mits he  had  a  right  to  do. 

He  says  that  in  the  forming  of  the  partnership,  in  March, 
1848,  the  arrangement  was  made  with  Wm.  D.  Harris,  who  was 
and  is  largely  dealing  in  the  business  of  paper  and  the  stock  and 
materials  for  making  paper,  that  he  should  furnish  the  stock  and 
funds  for  establishing  and  carrying  on  the  manufacture  of  paper ; 
and  that  all  paper  made  by  the  firm  should  be  sent  to  him  in 
Philadelphia ;  and  that  he  should  be  allowed  5  per  cent,  com- 
missions on  all  the  paper  manufactured,  for  his  advances  and 
agency ;  and  that  this  agency  continued  up  to  the  day  of  assign- 
ment and  transfer  of  the  property,  on  the  22d  Feb.  1849. 

He  denies  that  there  was  any  arrangement  made  between  the 
said  firm  and  Wm.  D.  Harris  to  raise  funds  for  said  firm ;  the 
said  William  having  refused  to  furnish  any  more  funds  until  he 
should  be  paid  for  what  he  had  already  advanced  or  a  portion 
thereof. 

He  admits  that  he  saw  the  complainant  at  the  store  of  his 
brother,  in  Philadelphia,  about  the  time  mentioned  in  the  bill ; 
he  had  but  little  conversation  with  him.  He  denies  that  there 
was  any  arrangement  with  the  complainant  that  this  defendant 
should  go  to  the  factory  in  McCartyville  and  that  complainant 
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should  remain  in  Philadelphia.  He  went  to  McCartyyille  of  his 
own  accord,  as  an  act  of  duty,  to  look  after  the  interests  of  the 
firm;  which  interests  he  had  deserted. 

He  denies  that  there  was  any  combination  or  agreement  to 
injure  the  complainant,  or  any  such  intention  or  motive.  His 
brother  William  being  a  large  creditor,  and  haying  guaranteed 
all  other  debts  except  a  small  balance  to  the  workmen,  whom  he 
is  willing  to  pay,  as  the  firm  had  no  credit,  and  now  fully  under- 
standing the  character  of  the  complainant,  he  proposed  to  trans- 
fer the  property  of  the  firm  to  his  said  brother  William,  who 
agreed  to  carry  on  the  works,  and,  if  any  profits  should  be  made, 
to  carry  such  profits  to  the  credit  of  said  Wolbert  &  Harris,  in 
liquidation  of  their  debt. 

He  says  his  father  has  no  interest  in  the  business.  That  his 
brother  Benjamin  is  under  21,  and  was  fixed  upon  as  the  clerk 
of  the  firm,  and  had  no  interest  in  the  concern  except  his  stipu- 
lated salary. 

He  says  he  is  ready  to  come  to  an  account  with  the  complain- 
ant of  the  partnership  transactions  from  the  commencement  of 
the  partnership  business  to  the  dissolution  thereof.  And  he 
agrees  that  the  partnership  is  or  ought  to  be  dissolved  and  the 
property  restored  to  the  said  Wm.  D.  Harris,  as  the  only  means 
of  paying  said  debts  ;  and  he  prays  that  the  court  will  so  order 
and  decree. 

And  Wm.  D.  Harris,  answering  for  himself,  says,  that  in 
March,  1848,  being  in  the  paper  business,  and  haying  on  band  a 
large  stock  of  goods  for  the  manufacture  of  paper,  it  was  pro- 
I>osed  to  employ  Wolbert,  who  was  out  of  business  and  had  form- 
ed some  acquaintance  with  this  defendant,  in  a  paper  mill ;  and, 
in  pursuance  of  such  proposition,  Wolbert,  on  or  about  March 
22, 1848,  rented  a  paper  mill  in  Delaware  county,  Pennsylvania ; 
and  between  that  day  and  the  27th  of  the  same  month,  it  was 
arranged  that  Richard  C.  Harris  should  form  a  partnership  with 
Wolbert  in  that  business.  This  defendant  then  supposed  that 
Wolbert  had  some  means ;  and  in  drawing  the  article  of  partner- 
ship the  2d  article  stipulated  that  he  should  contribute,  as  his 
share  of  the  capital  stocky  the  sum  of ^  and  that  Richard 
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C.  Haxris  should  contribute  a  like  sum.  But  when  the  article 
was  about  to  be  completed  Wolbert  said  he  had  no  money  or 
means,  and  that  the  co-partnership  must  fall  through  unless  this 
defendant  advanced  the  capital ;  and  as  the  mill  had  been  rented, 
and  this  defendant  was  anxious  to  aid  Wolbert,  and  believing  he 
had  honesty,  industry  and  integrity,  in  all  which  he  has  been 
disappointed,  he  agreed  to  advance  the  capital  necessary  to  com- 
mence and  continue  operations,  upon  condition  that  all  the  paper 
made  should  be  sent  to  his  store  in  Philadelphia,  and  that  he 
should  have  5  per  cent,  commissions  on  the  paper  made  and 
sold,  for  his  agency  and  advances,  that  being  the  usual  allow- 
ance ;  which  advances  he  made,  and  the  firm  commenced  busi- 
ness at  said  mill  in  Pennsylvania ;  every  doUat  of  the  capital 
being  advanced  by  him.  He  also  aided  in  procuring  hands  and 
workmen. 

In  a  short  time  it  was  found  that  the  mill  in  Pennsylvania  did 
not  answer,  there  not  being  sufficient  water.  And  this  defendant 
being  in  New  Jersey  after  workmen  he  learned  that  the  McCar- 
ty ville  works  were  to  let,  and  recommended  to  Wolbert  &  Harris 
to  see  the  works,  and  if  they  would  answer  to  take  them  and  give 
up  the  works  in  Pennsylvania.  They  did  so  ;  and  under  the 
same  agreement  this  defendant  furnished  the  capital  to  carry  on 
the  business  at  McCartyville.  He  furnished  the  money  to  pay 
the  expenses  of  going  down  to  view  the  premises.  The  said  firm 
of  Wolbert  &  Harris  had  no  credit ;  and  the  defendant  guaran- 
teed the  payment  of  store  goods  and  such  articles  as  were  wanted 
and  he  had  not  on  hand  or  did  not  deal  in. 

The  said  firm  commenced  operations  about  Nov.  29^  1848,  at 
McCartyville ;  and  it  was  soon  perceived  that  the  complainant 
did  not  attend  to  the  business  of  the  firm.  He  was  often  seen  in 
Philadelphia  taking  his  pleasures,  and  constantly  soliciting  money 
from  this  deft ;  and  though  this  dePt  believes  that  his  brother 
Richard  worked  hard  and  did  all  in  his  power  in  the  business,  yet 
the  remittances  of  paper  came  in  slowly  and  in  small  parcels.  In 
the  meantime  Wolbert  was  in  the  city  endeavoring  to  lay  his 
hands  on  every  dollar  he  could  obtain,  which  disappeared  so 
soon  as  as  he  received  it*  And,  upon  a  load  of  50  reams  of  pa- 
per coming  from  McCartyville  and  being  placed  in  this  defend- 
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ant's  warehoase,  Wolbert  induced  this  defendant's  porter,  while 
this  defendant  was  gone  to  dinner,  to  allow  him  to  take  said  50 
reams  of  paper,  and  Wolbert  took  it  to  an  anction  store,  received 
an  advance  upon  it,  and  it  was  sold  at^auction  the  next  day,  and 
Wolbert  received  the  proceeds  of  the  sale  thereof.     And,  in  or- 
der that  he  might  appear  comfortable  to  retarn  to  McCartyville, 
this  defendant  was  obliged  to  give  an  order  upon  his  shoemaker 
and  upon  his  tailor,  rather  than  trust  Wolbert  with  money. 
Hearing,  about  this  time,  of  many  acts  and  doings  of  Wolbert, 
and  fearing  that  things  were  not  going  on  right,  this  defendant 
requested  his  father,  John  W.  Harris,  to  go  and  see  how  matters 
stood  at  McCartyville.     He  found  things  in  a  bad  state ;   and 
upon  his  representing  to  Wolbert  the  impossibility  of  continuing 
under  such  circumstances  without  uttor  ruin,  Wolbert  stated 
that  he  intended  to  get  all  the  property  into  his  hands,  or  the 
hands  of  the  firm,  that  he  could  by  credit ;   and  said,  "  we  (the 
firm)  will  take  care  of  your  son  (this  defendant)  and  Fisher  and 
you,  and  the  rest  may  whistle  for  their  demands.     If  they  will 
only  hide,  I  will  steal."     And  on  his  journey  from  McCartyville 
to  Philadelphia,  on  the  14th  January,  1849,  Wolbert   detailed 
to  the  said  J.  W.  Harris,  as  this  defendant  is  informed  by  said 
Harris,  that  he,  Wolbert,  had  arranged  the  prize  fight  between 
Rusk  and  Freeman,  some  two  or  three  years  ago,  which  resulted 
in  the  death  Freeman  ;  and  boasted  that  he  got  up  the  fight  and 
held  the  stakes  until  two  or  three  days  before  the  fight.     The 
conduct  of  Wolbert  so  shocked  and  alarmed  this  defendant  that 
he  resolved  to  have  as  little  intercourse  as  possible  with  him  ; 
and  on  or  about  the  22d  Feb.  1849,  the  said  firm  was  indebted  to 
this  defendant  in  $2,636  54;   and  upon  inquiry  of  his  brother 
this  defendant  found  the  whole  amount  and  inventory  of  property 
at  McCartyville  amounted  to  $1,103  31 ;   and  that  the  goods 
and  other  property  was  being  wasted,  and  in  a  short  time  would 
all  be  exhausted,  and  no  means  left  to  pay  this  defendant  or  any 
other  person. 

Undep»  these  circumstances  this  defendant  agreed  with  his 
brother  Richard  to  purchase  the  said  goods,  chattels  and  prop- 
erty of  the  said  firm,  and  did  purchase  the  same,  at  the  cost 
prices  set  down  in  the  inventory,  amounting  in  the  whole  to 
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$1,103  31,  and  gave  credit  to  the  said  finn  in  liquidation  of  their 
indebtedness  to  this  defendant ;  and  after  giving  every  credit  the 
said  firm  owed  this  defendant  on  that  day  $634  04. 

This  defendant  agreed  with  the  said  firm,  through  the  said 
Richard,  that  he  would  run  the  said  works,  and  if  any  profits 
should  be  realized  the  same  should  be  credited  to  the  said  firm  in 
payment  of  their  indebtedness  to  him.  This  defendant  requested 
his  father,  J.  W.  Harris,  to  take  possession  of  the  property,  and 
and  authorized  him  to  continue  B.  W.  Harris  as  clerk  in  the 
store. 

He  denies  that  he  was  actuated  by  any  fraudulent  motives,  or 
was  guilty  of  any  impure  or  fraudulent  conduct.  That  he  be- 
lieved then,  and  does  now,  that  it  was  the  only  way  of  saving  the 
property  from  the  reckless  and  fraudulent  conduct  of  Wolbert ; 
every  dollar  of  which  had  been  furnished  by  this  defendant.  He 
admits  that  Wolbert  did  occasionally  hang  about  the  store,  and 
may  have  asked  the  question  stated  in  the  bill ;  but  this  defend- 
ant had  other  business  to  attend  to,  and  may  have  felt  too  much 
repugnance  to  attend  to  him. 

He  insists  that  he  had  a  right  to  purchase  the  said  property  of 
the  said  Richard  C.  Harris,  as  the  partner  ;  that  it  is  his  lawful 
property  and  ought  to  be  restored  to  him.  That  the  stopping  of 
the  said  works  is  a  great  injury  to  him  in  his  business,  and  to  the 
laborers  and  workmen  and  their  families  dependent  on  this  de- 
fendant, who  are  thereby  thrown  out  of  employment. 

That  this  defendant  also  has  contracts  for  the  delivery  of  paper, 
with  his  customers,  whereby  he  will  sustain  great  loss  and  in- 
jury ;  and  he  ofiers  to  give  the  most  ample  and  satisfactory  secu- 
rity, to  be  fixed  by  this  court,  to  answer  any  damages  or  any  de- 
cree which  may  be  made  in  this  cause.  And  he  prays  that,  upon 
giving  such  security,  the  injunction  issued  in  this  cause  may  be 
dissolved,  and  the  proceedings  appointing  a  receiver  be  set  aside.. 

John  W.  Harris,  answering  for  himself,  says,  that  being  au- 
thorized by  his  son  William  D.,  he  took  charge  of  th^  mills  and 
property  at  McCarty ville,  after  the  same  was  sold  and  conveyed 
to  the  said  William  D.  by  Richard  C.  Harris,  partner  of  Wol- 
bert, and  carried  on  the  business  for  the  said  Wm.  D.  Harris 
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and  in  his  name.  The  business  went  on  much  better  than  be- 
fore. The  hands  were  entirely  satisfied,  and  we  made  a  consid- 
erable quantity  of  paper,  which  was  sent  to  Wm.  D.  Harris  in 
Philadelphia. 

On  the  28th  February,  1849,  Wolbert  arrived  at  McCarty- 
ville,  came  into  the  store  and  went  behind  the  counter.  After 
remaining  a  short  time  he  went  out,  and  the  store  door  was  locked. 
He  went  into  the  mill ;  and  soon  came  to  this  defendant  and  de- 
manded some  keys.  This  defendant  replied  that  he  could  not 
give  him  the  keys,  as  the  property  now  belonged  to  WUUam  D. 
Harris,  whose  agent  this  defendant  was.  This  defendant  was 
standing  at  the  store  door.  The  complainant  demanded  the  key 
of  the  store  door  and  it  was  refused  him.  He  got  into  the  store 
through  the  window,  breaking  the  sash  and  glass ;  went  directly 
to  the  money  drawer,  broke  the  lock  of  the  drawer  and  took  out 
the  money,  about  dollars,  and  returned  with  it  through 

the  window.  As  this  defendant  demanded  the  bag  of  him,  he 
struck  this  defendant  a  severe  blow  on  the  hand,  and  said  ^^  take 
that ;"  and  shortly  after  went  to  the  stable,  broke  the  lock  and 
took  out  a  horse  belonging  to  the  premises  which  was  transferred 
with  the  other  property  to  the  said  Wm.  D.  Harris,  and  made 
his  escape  to  Philadelphia.  The  horse  has  not  been  returned ; 
and  this  defendant  has  reason  to  believe  that  Wolbert  has  sold 
him  and  put  the  money  in  his  pocket. 

He  says  he  has  no  interest  in  the  controversy ;  and  denies 
that  he  entered  into  any  fraudulent  combination  with  his  sons 
mentioned  in  the  bill  of  complaint,  or  with  any  other  persons,  to 
injure  the  complainant  and  turn  him  out  of  the  property.  He 
requested  the  hands  to  treat  Wolbert  with  civility,  but  not  to 
obey  his  orders. 

On  this  answer  a  motion  was  made  to  dissolve  the  injunction, 
and  vacate  the  order  appointing  a  receiver. 

W.  Jf*Jeff€Ts  in  support  of  the  motion.    He  cited  3  KewPs 
Com.  40,  41,  45,  note  A.,  46,  53,  4,  60 ;  8  John.  Rep.  68 
PaigCy  30 ;  1  Montag.  on  Partn.  22,  note,  23 ;  5  Cranch.  289, 
300 ;  T  East.  211,  213 ;  12  Mass.  Rep.  64  j  11  lb.  476, 481. 
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S.  R.  Hamitton  and  W.  Hoisted  contra.  They  cited  Story 
on  Partn.y  pages  166,  7,  8,  9,  461 ;  4  Wash.  C.  C.  Rep.  232  > 
5  Paigej  40, 1 ;  6  Bam.  fy  Aid.  405. 

The  Chancellor.  On  the  bill  and  answer  there  can  be  lit- 
tle doubt  that  the  partnership  will  be  dissolyed.  Both  parties 
ask  a  dissolution ;  and  the  circumstances  seem  to  require  it. 

The  injunction,  so  far  as  it  restrains  the  defendants  from  receiv- 
ing and  collecting  the  debts  due  or  to  grow  due  to  the  partnership, 
was  proper;  and  the  appointment  of  a  receiver  for  the  purpose 
of  collecting  such  debts  and  taking  charge  of  any  remaining  prop- 
erty of  the  firm  which  he  could  get  possession  of  was  proper. 
The  bill  charges,  and  the  answer  admits,  that  the  complainant 
was  excluded  from  the  premises.  This  is  a  promment  ground  for 
such  injunction  and  the  appointment  of  a  receiver.  1  Swanst. 
481 ;  1  Turn,  and  Russ  496.  I  do  not  see  that  either  branch  of 
the  motion  can  prevail. 

What  the  receiver  should  do  in  tbis  case  under  the  charges  in 
the  bill  and  the  statements  in  the  answer  is  another  question. 
The  bill  and  the  prayer  of  it  extends  to  the  restraining  the  de- 
fendants from  receiving  and  collecting  the  debts  that  may  accrue 
out  of  the  business  transactions  appertaining  to  the  premises 
since  the  22d  of  February,  1849,  the  day  on  which  the  alleged 
sale  and  transfer  of  the  partnership  property  by  Richard  C.  Har- 
ris to  William  D.  Harris  was  made ;  and  that  proper  directions 
may  be  given  to  the  receiver  for  the  conduct  and  management  of 
the  business  in  future,  for  the  sole  use  and  benefit  of  the  com- 
plainant, until  ke  shall  be  restored  to  his  ori^nal,  individual  and 
separate  estate  and  interest  in  the  premises  under  the  lease  men- 
tioned in  the  bill,  and  he  be  enabled  by  the  decree  of  this  court 
to  resume  the  business  in  his  own  name  and  to  his  own  use  and 
benefit. 

Whether  the  complainant  is  right  in  his  claim  that  the  lease 
was  made  to  him  individually  and  must  be  so  considered  in  this 
court  is  a  question  to  be  settled,  not  on  this  motion,^which  is  a 
motion  by  the  defendants  to  dissolve  the  injunction  and  vacate 
the  order  appointing  a  receiver,  but  on  the  final  hearing.    And 
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this  qnestion  has  not  been  affected  by  the  order  for  injanction 
and  receiver. 

There  is  no  application  now  before  the  court  for  directions  to 
the  receiver  to  proceed  in  the  conduct  and  management  of  the 
business  to  the  end  contemplated  by  the  complainant  in  his  bill. 
The  court,  therefore,  could  not  now  act  in  reference  to  the  right 
claimed  by  the  complainant  that  the  lease  is  his  individually. 
And,  again,  if  the  lease  belongs  to  him  individually,  and  he  has 
been  excluded  from  the  premises,  he  has  an  immediate  remedy 
at  law. 

If,  as  claimed  by  the  answer,  the  lease  is  to  be  considered  as 
made  to  the  partnership,  it  is  not  probable  that  an  application  by 
the  complainant  for  instructions  to  the  receiver  to  proceed  with 
the  business  until  the  determination  of  the  cause  would  be  suc- 
cessful. The  object  of  the  court  in  appointing  a  receiver  on  a 
bill  for  the  dissolution  of  a  partnership  is  the  care  of  the  partner- 
ship property  until  the  cause  shall  be  decided,  not  the  conduct- 
ing of  the  business  of  the  partnership.  It  is  the  court  itself, 
that,  by  its  officer,  the  receiver,  has  the  care  of  the  partnership 
property,  and  that,  not  in  behalf  of  the  complainant  or  defendant 
only,  but  of  all  the  parties.  As  a  general  rule,  the  court  will  not 
order  the  business  to  be  continued  by  the  receiver. 

In  either  view  of  this  question  as  to  the  lease,  no  action  of  the 
court  as  to  the  possession  of  this  mill  &c.  can  now  be  had ;  for 
the  reasons  before  given.  And,  further,  this  court  could  not 
properly  change  the  possession — ^turn  a  third  party  out  and  put 
its  officer  the  receiver  into  possession,  as  between  the  partnership 
and  a  person  claiming  the  lease  adversely  to  the  partnership.  On 
the  other  hand,  if  the  lease  shall  be  considered  as  made  to  the 
partnership,  the  course  of  the  receiver  will  be  to  sell  the  lease, 
as  well  as  the  other  property  of  the  partnership  of  which  he  can 
obtain  possession. 

As  to  the  argument  for  dissolving  the  injunction  derived  from 
the  fact  or  allegation  that  the  party  now  in  possession  is  conduct- 
ing business  for  himself  and  on  his  own  means,  I  do  not  see  that 
the  general  order  made  for  an  injunction  pursuant  to  the  prayer 
of  this  bill  restrains  him  from  so  doing.  True,  the  bill  prays 
that  the  defendants  may  be  restrained  from  receiving  and  col- 
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lecting  the  debts  due  or  to  grow  due  to  the  partnership,  or  that 
may  accrue  out  of  the  business  transactions  appertaining  to  the 
said  premises  since  the  22d  of  February^  1849 ;  but  this  last 
clause  mu^t  relate  to  what  might  be  considered  business  transac- 
tions of  the  partnerships  before  dissolution  decreed.  It  cannot 
relate  to  the  business  transactions  of  a  third  person,  William  D. 
Harris,  in  possession  of  the  premises  and  doing  business  there  on 
his  own  means* 

If  the  injunction  issued  is  broader  than  the  prayer  of  this  bill, 
or  the  defendant  Wm.  D.  Harris  is  apprehensive  that  the  lan- 
guage of  the  prayer  of  the  bill  restrains  him  from  proceeding  to 
carry  on  the  works  on  his  own  means  while  holding  possession  of 
the  premises,  the  injunction  will  be  modified.  This  court  cannot 
now  turn  him  out  and  put  the  complainant  in.  He  keeps  posses- 
sion at  his  peril ;  and  while  in  does  what  he  pleases,  also  at  his 
peril.  If  the  lease  belongs  to  the  complainant  individually,  he 
must  resort  to  his  legal  remedy  to  recover  possession  of  the  prem- 
ises. 

The  matters  of  difficulty,  as  things  now  stand,  might  be  pre- 
sented to  the  court,  by  either  party,  on  an  application  for  direc- 
tions to  the  receiver. 

The  only  question  now  before  the  court  is,  whether  the  injunc- 
tion shall  be  dissolved  and  the  order  appointing  a  receiver  va- 
cated. I  see  no  ground  on  which  the  motion  can  succeed.  It 
may  be  observed  here,  in  addition,  that,  even  if  the  lease  be 
considered  as  made  to  the  partnership,  and  if  the  alleged  sale 
and  transfer  of  all  the  other  property  of  the  partnership  by 
Richard  C.  Harris  to  Wm.  D.  Harris  can  be  supported,  yet,  as 
the  lease  was  not  assigned,  (it  is  not  stated  in  the  answer  that 
the  lease  was  sold  and  assigned  by  Richard  C.  Harris  to  Wm.  D. 
Harris,)  it  does  not  appear  by  what  right  the  complainant  could 
be  excluded  from  the  premises. 

Motion  denied. 

Subsequently,  a  petition  was  presented  to  the  court  by  Wm. 
D.  Harris,  stating,  that  after  he  purchased  the  interest  and  prop- 
erty of  Wolbert  &  Harris  as  mentioned  in  the  pleadings,  he  sent 
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to  the  factory  at  McCartjville  several  articles  of  machineryy 
store  goods,  and  materials  for  the  mannfactare  of  paper,  of  the 
valae  of  $859,  which  was  and  is  his  ezclusiye  property.  That 
he  is  informed  and  believes  that  the  receiver  appraised  tiie  said 
machinery,  store  goods  and  materials  so  sent  to  McCar^viUe  af- 
ter such  purchase  on  the  22d  of  Febrnary,  1849,  and  also  about 
$850  worth  of  paper  made  by  the  petitioner  at  his  individual 
expense ;  and  the  said  receiver  retains  the  possession  thereof. 

That  the  petitioner  is  informed  and  believes  that  the  store  has 
been  opened  since  the  injunction  was^served  and  robbed  of  a  por-> 
tion  of  the  property  of  the  petitioner ;  and  tiiat  he  has  just 
cause  to  fear  that  his  property  at  McCartyville  wiU  be  entirely 
wasted,  destroyed  or  sacrificed.  That  he  has  paid  debts  of  the 
firm  of  Wolbert  &  Harris  of  more  than  $200  since  the  22d  Feb. 
1849,  in  pursuance  of  the  agreement  with  said  Richard  C.  Har- 
ris ;  and  there  are  no  debts  due  to  the  firm  of  Wolbert  &  Har- 
ris. 

He  therefore  prays  that  directions  may  be  given  to  the  receiver 
to  deliver  to  him  such  machinery,  goods  and  materials  as  he  sent 
to  McCartyville  while  the  works  were  in  his  possession,  after  the 
22d  February  aforesaid.  That  the  receiver  may  be  directed  to 
deliver  to  him  all  the  property  he  purchased  of  Richard  C.  Har- 
ris, the  partner  of  Charles  J.  Wolbert,  on  the  22d  Feb.  1849, 
upon  his  giving  security  to  answer  the  appraised  value  thereof  if 
this  court  shall  decree  that  the  sale  to  him  by  Richard  C.  Har- 
ris is  not  a  valid  sale.  And  that  the  receiver  may  be  directed  to 
permit  him  to  carry  on  the  business  of  making  paper  at  the 
works  at  McCartyvile  on  such  terms  and  conditions  as  may  be 
fixed  and  ordered  by  the  court. 

An  application  was  also  made  on  the  part  of  Wolbert  for  in- 
structions to  the  receiver ;  Wolbert  claiming  that,  if  either  part- 
ner is  to  be  permitted  to  carry  on  the  business,  he  is  the  one  en- 
titled to  do  so. 

T.  W.  Mulfard  for  Wm.  D.  Harris. 
W.  Hoisted  for  Wolbert. 
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Th£  Chancellor  directed  the  receiver  to  deliver  the  store 
goods  to-Wm.  D.  Harris  on  his  giving  security  to  accoont  for 
them  if  the  result  of  the  suit  required ;  and  that  the  receiver  de- 
liver to  him  any  goods  belonging  to  him  individually.  But  de- 
clined giving  directions  to  the  receiver  to  continue  the  works  at 
the  mill  or  to  permit  either  party  to  do  so  ;  and  directed  the  re- 
ceiver to  sell  the  lease,  and  close  the  business  ;  and  that  the  ac- 
counts be  stated. 
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Joshua  Doughty,  appellant,  and  The  Someryille  and  Eas- 
TON  Railroad  Company,  respondents. 

Oo  appeal  from  an  order  dissolving  an  injunction,  the  Chancellor  granted  an  order 
staying  the  proceeding  to  restrain  which  the  injunction  had  issued  until  the  next 
sitting  of  the  Court  of  Errors  and  Appeals.  A  motion  was  made  in  that  Court,  at 
its  next  sitting,  for  an  order  extending  the  stay  until  the  hearing  on  the  appeal 

Beldf  that  the  Court  of  Errors  and  Appeals  had  power  to  make  such  an  order;  but 
that  the  granting  or  refusing  it  rested  in  the  sound  discretion  of  the  Court  It  was 
denied  in  this  case. 

The  bill  in  this  case,  and  the  proceedings  thereon  in  the  Court 
of  Chancer  J,  mil  be  found  ante,  51. 

P.  D.  Vroam  and  j9.  Whitehead  in  support  of  the  motion. 

B.  WiUicmson  and  F.  T.  Frelinghuysen  contra. 

Randolph,  J.  Mr.  Doughty  filed  his  bill  in  the  Court  of 
Chancery,  setting  forth  such  matters  Tfhich  the  Chancellor 
deemed  sufficient  to  authorize  him  to  enjoin  the  defendants  from 
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further  proceeding,  and  which  if  correct,  according  to  his  alle- 
gation and  understanding,  would  be  sufficient  to  warrant  a  per- 
petual injunction ;  but  the  Chancellor  afterwards,  on  application, 
made  an  order  dissolving  the  injunction ;  and  from  that  order  the 
complainant  has  appealed  to  this  court,  as  he  has  a  perfect 
right  to  do,  as  well  by  the  practice  of  the  court  as  by  statute.  26 
Wend.  115 ;  4  Jno.  R.  310 ;  Rev.  Stat.  921. 

I'he  Chancellor  haying  granted  a  stay  of  proceedings  until  the 
coming  in  of  the  appeal,  we  are  now  asked  to  extend  that  order 
to  the  hearing;  and  the  first  question  raised,  is  as  to  the  power 
of  the  court  to  grant  such  an  order ;  it  being,  as  alleged,  an 
exercise  of  original  jurisdiction,  and  we  but  an  appellate  tri- 
bunal. I  had  supposed  that  the  question  of  power  had  been 
considered  settled  in  this  court,  as  well  from  its  various  exercises 
as  from  the  discussion  and  opinions  delivered  in  the  Chegary 
case.  The  right  to  grant  such  an  order  must  exist  in  the  very 
nature  of  things.  To  deny  it  is  to  deny  the  right  of  appeal  in 
the  case ;  for  if  we  have  no  power  to  protect  the  subject  matter 
of  the  appeal,  then  is  the  right  nugatory.  It  would  be  worse 
than  useless  for  us  to  hear  the  merits  of  the  appeal  argued,  and 
to  decide  thereon  three  or  six  months  after  the  evil  complained 
of  has  been  suffered  to  bo  committed,  and  has  become  irremedia- 
ble or  the  injury  irreparable.  Nor  is  the  granting  a  temporary 
order  at  this  time  any  more  an  exercise  of  original  jurisdiction 
than  the  reversing,  at  the  hearing,  of  the  order  of  the  Chancel- 
lor dissolving  the  injunction  ;  for  that  would  be  in  fact  granting 
a  perpetual  injunction.  If  we  have  that  power,  as  of  course  we 
must  have,  then  we  must  also  have  the  power  to  protect  the  rights 
of  the  parties  within  the  j  urisdic tion  of  the  court  until  the  cause  can 
be  heard.  And  as  a  mere  question  of  power  or  right  of  juris- 
diction, I  see  no  distinction  between  this  case  and  the  ordinary 
case  of  a  stay  of  execution  or  proceedings  in  the  court  beloir. 
Both  are  dependant  on  precisely  the  same  principles ;  but  in  the 
exercise  of  the  power  by  this  court,  there  may  be  much 
more  difficulty  and  delicacy  in  the  one  than  in  the  other. 
Why  is  it  that  we  grant,  even  as  a  matter  of  course,  a  stay 
of  proceedings  in  the  court  below  1  Why,  simply  to  prcserre 
our  own  jurisdiction  of  the  case,  and  to  protect  the  rights  of  the 
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parties  till  they  can  be  heard,  according  to  the  rules  and  prac- 
tice of  this  court.  And  is  not  the  granting  a  rule  of  the  kind 
now  asked  for,  precisely  for  the  same  purpose,  baseci  on  the  same 
principles  1  The  ordinary  rule,  perhaps,  stays  an  execution  and 
sale  of  mortgaged  premises,  which  might  be  set  aside  and  the 
parties  restored  to  their  rights  without  the  order  of  stay ;  but 
cases  may  arise  when,  unless  such  a  rule  as  is  now  asked  for  is 
granted,  the  property  in  dispute  may  be  destroyed,  before  the 
hearing,  or  the  parties  placed  in  such  a  situation,  that  although 
we  may  then  reverse  the  dissolution  and  reyiye  the  injunction, 
our  whole  proceeding  may  be  nugatory  and  the  party  without 
remedy  in  this  or  any  other  court.  So  that  in  fact  the  reason 
for  the  existence  of  the  power  is  stronger  in  a  case  of  this  kind 
than  in  an  ordinary  stay.  Formerly  the  mere  appeal  was  a  stay 
to  all  proceedings  ;  but  about  1807  the  rule  was  changed  in  Eng- 
land, 15  Veseyy  184 ;  and  the  practice  now  is,  either  for  the 
Chancellor  to  grant  an  order  to  stay  proceedings  till  the  hearing, 
or  for  this  courts  on  application,  to  make  the  order.  Edw.  on 
Injunctions^  229  ;  15  Vesey,  182 ;  3  Paige^  381  ;  and  in  Sea 
Insurance  Co.  v.  Ward,  (see  20  Wend.  590,)  the  Court  of  Ap- 
peals of  New  York  recognized  their  power  to  modify  or  even  dis- 
solve an  injunction  before  the  hearing,  when  it  becomes  neces- 
sary to  prevent  the  waste  or  destruction  of  the  property.  "  We 
should  do  Aere,"  says  Nelson,  Ch.  J.,  "what  the  Court  below 
would  be  called  upon  to  do  in  a  judicious  exercise  of  its 
powers." 

I  am  aware  that  most  of  the  cases  are  those  of  mere  ordinary 
stay  of  proceedings ;  but  that  arises  in  the  first  place  from  such 
being  frequent,  whilst  such  as  the  present  case  seldom  occur. 
And  in  the  next  place,  because  the  courts  and  the  authors  on 
the  subject  haye  never  made  and  never  could  make  any  distinc- 
tion in  pi^inciple  between  one  set  of  cases  and  another.  They 
lay  down  the  principles  and  the  general  practice,  which  apply  to 
all  cases,  including,  of  course,  those  like  the  present.  If  injunc- 
tion cases  formed  an  exception  to  the  general  rule,  I  think  some 
case  or  some  author  would  have  pointed  it  out,  or  some  Court 
have  refused  the  order  to  stay  upon  the  ground  of  defective  power 
in  the  court ;  but  I  find  no  such  distinction  or  refusal.    The  or- 
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dinary  rale  of  stay,  and  such  as  ihe  present,  we  have  seen  and 
heard  on  the  same  principles.  I  think  that  we  may  go  further,  and 
say  that  they  are  only  different  modifications  of  the  same  mle ; 
a  decree  is  appealed  from,  and  the  ordinary  rule  stays  all  pro- 
ceedings in  the  cause,  whether  in  the  Court  below,  or  by  its  offi- 
cers, or  the  parties,  or  others.  For  the  time  it  puts  a  stop  to 
the  decree  and  to  all  proceedings  by  virtue  thereof,  and  leaves 
the  parties  as  if  the  decree  had  not  been  pronounced,  and  the 
judgment  or  deed  thereby  set  aside  in  full  force.  So  in  a  case 
like  the  present,  the  order  to  dissolve  is  appealed  from,  and  a 
stay  is  a  mere  stay  of  proceedings  by*virtue  thereof;  that  is,  like 
the  common  order,  it  stays  for  the  time  the  operation  of  the  order 
appealed  from  precisely  as  if  it  had  not  been  made,  and  whilst 
it  issues  no  new  injunction,  it  simply  has  the  effect  of  reyiying 
the  old  one,  or  modifying  it,  till  the  appeal  can  be  heard ;  leaving 
it  in  force  like  the  deed  or  judgment  in  the  common  case.  And 
herein  is  the  difference  between  the  appeal  from  an  order  dis- 
solving an  injunction,  and  one  from  an  order  refusing  an  injunc- 
tion. The  former  issues  no  new  injunction  till  the  hearing,  but 
simply  suspends  till  then  the  order  complained  of,  leaving  the 
case  to  stand  as  though  the  order  had  not  been  made ;  whilst  in 
the  latter  case  a  stay  is  an  original  injunction,  issued  where  none 
ever  had  existed  before,  and  which  could  not  be  allowed  without 
first  hearing  and  deciding  on  the  entire  merits  of  the  case ;  and 
yet  even  that  could  be  allowed  at  the  hearing — ^a  pretty  conclu- 
sive answer  to  the  question  of  jurisdiction. 

Of  the  right  to  grant  the  rule  I  think  there  can  be  no  doubt. 
As  to  the  exercise  of  it  in  the  present  instance  there  is  much 
more  doubt.  It  must  rest  with  the  sound  discretion  of  the 
court.  Never  to  issue  it,  would  destroy  .the  right  of  appeal  in 
such  cases ;  always  to  grant  it  as  of  course,  would  be  oppressive 
and  require  some  modification  of  the  power  of  granting  injunc- 
tions, and  render  the  dissolving  an  injunction  and  appeal  equiva- 
lent to  a  continuation  of  the  injunction.  We  must  look  not  to 
the  merits  of  the  appeal  so  much  as  the  circumstances  of  the 
case  and  the  situation  of  the  property.  If  the  complamant  is 
ri^t  in  his  positions  and  we  to  determine  on  the  the  hearing  of 
the  appeal,  then  there  is  no  power  in  the  defendant  to  oonstmct 
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the  road  through  him,  and  it  should  not  be  done,  because  it  may 
work  a  great  injury  to  him,  and  be  of  no  benefit  to  defendants. 
But  if  he  is  wrong,  then  an  entire  stay  of  the  Company  would 
be  oppressive  to  them  and  injurious  to  the  public.  I  think,  how- 
eyer,  that  the  Company  may  be  suffered  to  go  on  and  make  and 
file  their  survey,  and  do  every  other  act  except  the  entering  and 
breaking  ground,  so  that  when  the  appeal  is  determined,  if  it  be 
for  ihecomplainant,  no  irreparable  injury  is  done  to  him ;  and  if 
for  defendants,  that  they  may  immediately  proceed  and  make  the 
road  through  complainant's  grounds ;  and  that  the  order  of  stay 
should  be  modified  accordingly. 

In  this  opinion  McCarter,  Judge,  concurred. 

Green,  C.  J.  By  the  ancient  practice  it  was  held  that  an 
appeal  from  a  Court  of  Equity  stayed  all  further  proceedings  in 
the  court  below.  But  by  the  modem  English  practice,  the  ap- 
peal does  not  stay  proceedings,  but  an  order  for  that  purpose 
must  be  obtained  either  in  the  Court  of  Chancery  or  in  the  House 
of  Lords.  15  Vesei/y  182,  Huguenin  v.  Basely  ;  16  Vesey^  216, 
WUlany.  WUlan  ;  17  Vesey^  880,  M&nktKmse  v.  The  Corpora- 
turn  of  Bedford  ;  Eden  on  Inf.  229. 

The  better  practice  seems  to  be  to  make  the  application  to  the 
House  of  Lords,  for  even  the  order  staying  proceedings  may  be 
appealed  from.  15  Vesey,  182 ;  Lewes  v.  Morgan^  5  Price^ 
468. 

By  our  practice,  an  appeal  from  an  interlocutory  decree  does 
not  stay  proceedings  except  by  an  order  of  this  court  or  the 
Court  of  Chancery  for  that  purpose.  If  an  appeal  from  a  fiinal 
decree  be  filed  in  ten  days,  it  prevents  issuing  process  on  the  de- 
cree.    Rules  of  the  Court  of  Chancery ^  rule  XX. 

Prior  to  the  Revised  Statutes  in  New  York,  the  appeal  ipso 

facto  stayed  proceedings  on  the  point  appealed  from.     An  order 

for  leave  to  proceed  was  necessary.    Green  v.  Winter^  1  J.  Chan* 

81 ;  2  Hoffmanns  Chan.  Pr.  81 ;  Messonier  v.  Kaumany  8  John. 

Chan.  R.  66. 

The  injunction  being  dissolved,  the  appeal  cannot  revive  the 

process  or  give  it  force.    It  cannot  be  revived  but  by  a  new 

40 
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exercise  of  judicial  power.  Hoyt  y.  Gilstarij  13  John.  R.  140 ; 
Wood  V.  Dwighty  7  J.  CA.  R.  295 ;  -Hiir^  v.  Mayw  of  M- 
hanyy  8  Paige ,  381. 

It  is,  in  effect,  the  granting  of  a  new  injunction.  It  is  sud 
that  this  is  an  original  exercise  of  judicial  power ;  and  unques- 
tionably it  is  so.  It  is  thereupon  objected  that  this  is  a  mere 
appellate  tribunal,  and  cannot  exercise  such  power.  The  conse- 
quence does  not  follow.  It  may  not  exercise  original  power  in 
acquiring  jurisdiction  oyer  the  cause.  But  that  jurisdiction 
once  regularly  obtained,  this  court  may  exercise  original  juris- 
diction oyer  the  parties,  especially  when  the  proceeding  is  tn  rem, 
and  the  object  of  the  order  to  maintain  unchanged,  as  far  as 
practicable,  the  status  or  condition  of  the  subject  matter  of  the 
controyersy  during  the  pendency  of  the  suit.  It  is  on  the  same 
principle  upon  which  a  court  of  common  law,  in  an  action  of 
ejectment  or  dower  will  make  an  order  upon  the  party  in  posses- 
sion, restraining  the  commission  of  waste.  And  a  Court  of  Equi- 
ty, prior  to  the  hearing  or  argument,  will,  upon  the  same  prin- 
ciple, grant  a  temporary  injunction  until  the  case  can  be  heard. 
It  is  an  inherent  power  in  all  superior  tribunals,  essential  to  the 
attainment  of  the  object  of  litigation  and  the  ends  of  justice.  I 
am  of  opinion,  therefore,  that  this  court  must  of  necessity  ha?e 
the  power  to  make  the  order  applied  for. 

The  power  existing,  is  this  a  proper  case  for  its  exercise  ? 
The  question  presented  is  not  whether  the  appellate  court  will 
stay  proceediugs  in  the  court  below,  upon  the  point  appealed 
from,  pending  the  appeal  \  but  it  is,  whether  upon  an  appeal 
from  a  decree  of  the  Chancellor  denying  or  dissolying  an  injunc- 
tion, the  appellate  court  will  grant  a  temporary  injunction  until 
the  final  hearing  of  the  appeal.  We  are  upon  this  point  entirely 
without  precedent  except  in  our  own  State.  .  No  precedent  can  be 
found  either  in  the  House  of  Lords  or  in  the  Court  of  Errors  of 
the  State  of  New  York,  whose  practice  is  strongly  analagous  to 
our  own. 

The  first  case  in  this  court,  of  which  I  haye  any  knowledge, 
is  that  of  Suydam  y.  JVeto  Jersey  Railroad  Company^  at  Jan- 
uary term,  1849.  That  order,  it  is  well  known,  was  obtained 
by  surprise,  without  notice^  in  the  absence  of  the  opposing  ooun- 
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sel,  and  under  circumstances  which  should  prevent  its  ever  being 
resorted  to  or  relied  upon  as  a  precedent.  The  language,  more- 
over, in  which  it  is  couched,  leaves  it  extremely  doubtful  whether 
the  court  were  in  fact  apprised  of  the  real  design  of  the  order. 
It  purports  to  be  a  mere  order  to  stay  proceedings  upon  the  de- 
cree. 

In  the  case  of  Chetwood  v.  Brittainy  at  May  term,  1843,  an 
order  was  grai^ted  in  express  terms  staying  proceedings  at  law* 
This  is  stated  in  the  order  to  be  by  consent.  , 

Since  the  present  organization  of  the  court,  at  July  term,  1845, 
a  similar  rule  was  granted  in  Chegary  v.  Scofield.  This  rule, 
too,  was  obtained  by  surprise,  without  argument,  in  the  absence 
of  opposing  counsel ;  and  at  the  succeeding  term  was  set  aside 
by  a  decided  vote  of  the  court.  Unfortunately  the  precise  ground 
of  setting  aside  the  order  does  not  appear.  It  may  have  been, 
and  probably  was,  upon  the  ground  that  it  went  beyond  the 
prayer  of  the  original  bill,  and  was  made  to  operate  upon 
persons  not  parties  to  the  record. 

It  is  worthy  of  notice  that  both  in  Chetwood  v.  Brittain  and  in 
Chegary  v.  Scofieldj  the  injunction  was  merely  auxiliary  to  the 
main  design  of  the  suit.  The  object  of  the  bill  in  one  case  was 
to  avoid  a  bond ;  in  the  other,  a  Sheriff 's  sale.  The  injunction 
in  the  former  case  restrained  a  suit  at  law  upon  the  bond  ;  in  the 
latter,  the  delivery  of  the  Sheriff's  deed.  In  both  cases  the  or- 
der restraining  proceedings  was  made  without  the  least  reference 
to  the  merits  of  the  case.  The  original  design  of  the  order  was 
merely  to  restrain  proceedings  until  the  case  could  be  heard.  In 
neither  case  were  the  merits  necessarily  involved,  nor  could  the 
order  operate  to  the  serious  detriment  of  the  party  enjoined. 

But  in  the  present  instance  the  whole  object  of  the  bill  is  the 
injunction.  The  sole  inquiry  is,  should  the  injunction  issue  ? 
The  Chancellor,  upon  a  full  consideration,  has  decided  that  the 
injunction  should  not  issue.  This  court  are  now  asked,  not  to 
restrain  proceedings  in  the  court  below,  but  to  restrain  the  Com- 
pany from  proceeding  under  their  charter.  The  power  of  this 
court  is  invoked  to  arrest  the  construction  of  the  road ;  to  do, 
what  upon  mature  consideration  the  Chancellor  has  decided 
ought  not  to  be  done.    It  is  to  reverse,  at  least  temporarily,  the 
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order  of  the  Chancellor,  and  to  grant  the  complainant  in  limine 
the  prayer  of  his  bill,  before  the  cause  has  been  heard,  before  his  . 
right  to  an  injunction  has  been  considered  or  settled  in  this  court, 
and   that,   too,  after  a  solemn  decision  in  the  court  below 
that  no  injunction  should  issue.     In  many  cases,  and  probably 
in  this,  a  temporary  injunction  before  final  hearing  will  effect  the 
design  of  the  applicant  as  effectually  as  the  granting  of  a  per- 
petual injunction.     It  will  work  an  irreparable  injury  to  the 
party  enjoined,  and  compel  them,  in  order  to  avoid  that  evil,  to 
submit  to  any  terms  which  the  adyerse  party  may  dictate.    It  is 
manifestly  a  very  high  and  delicate  exercise  of  power — one 
which  should  by  no  means  be  exercised  as  a  matter  of  course, 
but  only  upon^he  mostnmminent  necessity. 

The  granting  of  this  order  necessarily  inyolves  the  merits  o  f 
the  whole  controversy.  The  argument  upon  the  motion  has  ne- 
cessarily and  unavoidably  turned  upon  the  merits.  The  cause 
has  been  argued  precisely  as  if  we  were  now  upon  the  hearing  of 
the  appeal.  I  think  the  merits  ought  not  to  be  heard  upon  this 
summary  motion.  The  practice  will  lead  unavoidably  either  to 
a  decision  upon  a  partial  hearing,  or  to  a  prejudging  of  the  case 
upon  its  merits,  in  contravei:ftion  of  the  rules  and  practice  of  the 
eourt. 

It  is  a  power  which,  in  all  cases  where  the  merits  are  thus  ne- 
cessarily involved,  had  better  be  left  to  the  discretion  of  the 
Chancellor.  He  may  properly  exercise  it,  and  with  much  more 
safety  than  this  court  are  likely  to  do.  He  is  familiar  with  the 
ease,  and  may,  without  the  necessity  of  a  further  argument,  if 
he  thinks  the  case  demands  it,  grant  a  temporary  injunction  un- 
til the  cause  can  be  heard  in  this  court. 

That  course  was  adopted  in  the  case  of  Hart  v.  The  Mayor  of 
Mbanyy  8  Paige,  386.  The  bill  was  there  filed  for  the  purpose 
of  restraining  the  corporation  of  Albany  from  removing  from 
the  Albany  Basin  a  fioating  storehouse,  which  the  complainant 
had  erected  and  moored  therein,  against  the  ordinance  of  the 
corporation.  On  filing  the  bill,  an  ex  parte  order  was  made  for 
'an  injunction  restraining  the  defendants  from  canying  the  pro- 
vision of  the  ordinance  of  the  corporation  into  effect.  On  the 
eoming  in  of  the  answer  tiie  injunction  was  dissolved.     From 
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that  decree  Hart  the  complainant  appealed.  Pending  the  ap- 
peal* the  corporation  were  proceeding  to  carry  the  ordinance  into 
effect  by  taking  down  and  removing  the  storehouse.  The  appel- 
lant thereupon  applied  to  the  Chancellor  for  an  order  restraining 
proceedings  pending  the  appeal.  And  upon  the  complainant's 
solicitor  stipulating  to  expedite  the  cause  so  as  to  bring  it  to  a 
hearing  at  the  next  term  of  the  Court  of  Appeals,  a  temporary 
injunction  was  granted  by  the  Chancellor  until  after  the  next 
December  session  of  the  Court  of  Appeals,  unless  the  appeal 
should  be  sooner  disposed  of  by  that  court. 

The  exercise  of  this  power  of  the  Chancellor  may  always  pre- 
serve, pendente  lite^  the  just  rights  of  the  parties  litigant.  There 
is  no  necessity  for  its  exercise  by  this  court. 

The  opinion  of  the  Chancellor  in  MimkhouseS.  The  Corpo- 
ration  oj  Bedford^  17  Vesey^  380,  shows  that  the  power  even  in 
that  court  will  be  exercised  with  great  caution,  and  only  when  it 
can  be  done  oonsietently  with  the  rights  of  the  party  in  whose 
favor  the  decree  is  made.  The  exercise  of  the  power  by  this 
court  in  cases  circumstanced  like  that  now  imder  consideration, 
will  unavoidably  be  productive  of  serious  evils  without  any  cor- 
responding benefit.  It  would  be  far  better,  and  more  conducive 
to  the  ends  of  justice,  to  permit  the  appellant  in  all  injunction 
bills,  where  the  injunction  is  denied  by  the  Chancellor,  to  bring 
on  the  final  hearing  of  the  cause  immediately  upon  the  coming 
in  of  the  appeal. 

The  motion  must  be  denied. 

In  this  opinion  SiNNicKsoN,  Porter,  Schekck  andSPEER, 

» 

Judges,  and  Carpenter,  Justice,  concurred. 
Motion  denied. 


COURT  OF  ERRORS  AND  APPEALS. 


OCTOBER  TERM,  1848. 


David    Halliday,  appellant,  and    Peter  A.  Johnson,  re- 
spondent. 

A  decree  in  a  mortgage  caae  was  appealed  from ;  and  pending  the  appeal  and  within 
a  jear  from  the  date  of  the  decree,  an  agreement,  under  seal,  was  made  between 
the  parties,  that  a  certain  portion  of  the  amount  due  on  the  decree  should  be  paid 
on  the  execution  of  the  agreement ;  that  the  interest  on  the  balance  should  be  paid 
half  yearly,  and  that  instalments  of  principal  should  be  paid  yearly ;  and  that  on 
fiulure  in  paying  any  instalment,  the  complainant  should  be  at  liberty  to  issne  ex- 
ecution on  his  decree. 

Mdd,  that  on  fiiilure  of  payment  of  an  instalment,  an  execution  might  issue  after  a 
year  without  a  teire  faeioi. 

This  case,  and  the  decision  of  the  Chancellor  therenpon,  is  re- 
ported ante,  page  22. 

Scofield  and  W.  Pennington  for  the  appellant. 

Little  and  A.  Whitehead  for  the  respondent. 

The  decree  of  the  Chancellor  was  affirmed,  onanimoosly. 


COURT  OF  ERRORS  AND  APPEALS. 


JANUARY  TERM,  1849. 


John  Getsinger  et  d.^  appellants,  and,  Jonathan  Lore  et  al.y 

respondents. 

This  case,  and  the  decision  of  the  Chancellor  thereupon,  is  re- 
ported ante,  page  191. 

A 
0 

m 

I4.  Q.  C  Elmer  for  the  appellants. 

TTm.  Hoisted  for  the  respondents. 

The  Reporter  has  not  been  able  to  obtain  any  opinion  deliv- 
ered in  the  Court  of  Errors  and  Appeals  in  this  case,  and  is 
therefore  unable  to  state  on  what  point  or  points  that  court  dif- 
fered from  the  opinion  of  the  Chancellor. 

The  decree  of  the  Chancellor  was  reversed,  unanimously. 
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Peter  M,  Ryerson,  appellant,  and  James  Boorman  et  al,y 

respondents. 

The  ChaDcellor  had  dissolYed  an  iqjimction  wbich  had  been  granted  at  the  inaiance 
of  the  complainant  in  Chanoexr,  vrho  was  the  appellant  in  this  oonit,  restraining* 
the  defendant  in  Chancery,  the  respondent  in  this  court,  from  Airther  proceedings 
npon  an  execution  issued  out  of  the  Court  of  Chancery.  An  appeal  haying  been 
taken,  the  Chancellor,  at  the  instance  of  the  appellant^  made  an  order  restraining 
the  respondent  from  proceeding  upon  his  execution  until  the  heating  ci  the  s^eal, 
ornntil  the  order  d  the  Court  of  Emm  and  Appeals  to  the  oontnrj.  TTpon  tlie 
coming  in  of  the  appeal,  a  motion  was  made  in  behalf  ci  the  respondent  to  be 
lelieTed  from  the  effects  of  this  order,  and  to  be  permitted  te  proceed  upon  the 
execution.    The  motion  was  denied. 

The  facts  of  this  case  are  given  antCy  page  167. 

F.  7.  Frelinghuysen  for  the  motion. 

B*  WUliamson  and  ^.  S»  Pennington  contra. 

The  opinion  of  the  conrt  was  delivered  by  the  Chief  Justice : 
n€fn*  con» 

Greek,  C.  J.  In  this  case,  the  Chancellor  by  his  decree  dis- 
solved an  injunction  previously  granted  at  the  instance  of  the 
appellant,  restraining  the  respondents  from  further  proceediogs 
upon  an  execution  issued  out  of  the  Court  of  Chancery.  An 
appeal  having  been  taken  from  this  decree,  the  Chancellorj  at 
the  instance  of  the  appellants,  made  an  order  restraining  the 
respondents  from  proceeding  upon  their  execution  until  tiie  hear- 
ing of  the  appeal,  or  until  the  order  of  this  court  to  the  contrary. 
The  respondents  now,  upon  the  comiug  in  of  the  appeal,  ask  to 
be  relieved  from  the  effects  of  this  order,  and  to  be  permitted  to 
proceed  upon  the  execution. 

The  only  ground  upon  which  the  intervention  of  the  court  is 
asked,  is  that  there  are  no  merits  in  the  appellant's  case,  and 
that  the  appeal  is  taken  merely  for  the  purpose  of  delay.    It  ia 
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not  ayerred  that  the  property  levied  upon  is  of  a  perishable 
nature,  that  a  sale  has  been,  or  will  be,  effected  to  great  advant- 
age, and  that  the  opportnnities  will  be  lost  by  delay,  nor  that 
the  interests  of  the  respondents  will  in  any  way  suffer  peculiar 
or  inreparable  injury.  It  is  averred  indeed,  that  the  respondents 
are  delayed  in  the  collection  of  their  debt,  but  that  objection 
applies  equally  to  every  case  of  contested  litigation,  and  is 
equally  applicable  to  every  order  of  this  court  staying  proceed- 
ings pending  an  appeal. 

It  is  clear  that  nothing  has  been  argued  upon  this  motion  but 
the  merits  of  the  appeal,  and  a  decision  in  favor  of  the  motion  is 
necessarily  a  decision  of  the  merits  of  the  whole  case.  The  in- 
quiry then  is,  whether  this  court  will,  as  a  matter  of  practice,  thus 
anticipate  the  merits  of  the  appeal  upon  a  special  motion  on  the 
part  of  the  respondents.  If  this  practice  is  permitted,  it  is  obvi- 
ous that  every  case  under  similar  circumstances  must  bo  twice 
heard  upon  the  merits.  It  is  to  be  argued  in  the  first  instance 
without  being  upon  the  paper,  without  a  statement  of  the  case, 
and  that  too  upon  the  motion  of  the  r^espondent,  he  holding  the 
opening  and  reply.  It  is  obvious  that  such  a  practice  will  be 
firaught  with  serious  evils  to  the  despatch  of  the  business  of  the 
court,  and  the  due  administration  of  justice. 

In  The  Sea  Insurance  Co.  v.  Wardy  20  Wend.  588,  the 
Court  of  Errors  refused  to  dissolve  or  suspend  an  injunction  of 
the  Chancellor  restraining  the  appellants  in  the  exercise  of  their 
corporate  rights,  upon  the  ground  that  such  order  would  antici- 
pate a  decision  upon  the  merits. 

This  case  is  embarrassed  by  a  more  serious  difficulty.  The 
Chancellor  has  made  an  order  staying  proceeding  by  the  plaintiff 
in  execution,  and  this  court  are  called  upon  to  set  aside  that 
order.  There  is  an  obvious  and  clear  distinction  between  this 
case  and  that  of  an  application  to  this  court  to  grant  a  temporary 
injunction  where  no  order  has  been  made  by  the  Chancellor,  and 
for  these  reasons : 

1.  The, order  now  applied  for  cannot  be  made  without  investi- 

*gating  and  deciding  the  whole  merits  of  the  case ;  whereas,  if  the 

court  were  called  on  for  an  original  order,  none  having  been 

made  by  the  Chancellor,  we  might  either  make  or  refuse  the 
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order  withoat  involying  necessarily,  in  all  cases,  the  merits  of 
the  appeal. 

2.  This  order  of  the  court  below  is  under  the  control  of  the 
Chancellor.  He  may  modify  or  set  it  aside  at  his  pleasure,  and 
if  be  sees  that  equity  requires  it,  we  are  bound  to  presume  that 
he  will  grant  the  proper  relief. 

3.  The  Chancellor,  from  having  heard  the  whole  case,  is  in  a 
position  better  qualified  to  judge  of  the  necessity  or  expediency 
of  a' continuing  order  than  this  court  cai^  be  upon  a  preliminary 
motion ;  and  when  the  Chancellor  has  made  an  order  not  merely 
staying  proceedings  till  this  court  meet,  but  until  a  final  decree 
or  the  order  of  this  court  to  the  contrary,  we  are  not  disposed 
to  interfere  with  the  exercise  of  his  discretion,  except  in  what 
appears  to  us  to  be  a  clear  case,  or  upon  unquestionable  grounds. 
We  surely  ought  not  to  interfere  with  the  Chancellor's  order 
when  it  cannot  be  done  without  deciding  the  merits  of  the  case, 
and  when  there  is  no  evidence  that  any  special,  peculiar,  or 
irreparable  injury  will  result  to  the  party  enjoined  by  a  continu- 
ance of  the  injunction. 

The  motion  to  dissolve  the  temporary  injunction  granted  by 
the  Chancellor  must  be  denied. 


COURT  OF  ERRORS  AND  APPEALS. 


JANUABY  TBRM,  1850. 


Enoch  Doughty,  appellant,   and  Nathaniel  Doughty,  re- 
spondent. 

On  a  question  of  capacitj,  the  mere  expression  of  an  opinion  bj  a  witness,  not 
founded  on  anj  facts  stated  by  him  from  which  the  court  maj  judge  of  the  sound- 
neu  of  the  opinion  express  )d,  if  it  be  anj  eridenoe  at  all,  is  the  lightest  possible 
evidence. 

That  the  complainant,  before  the  making  of  the  contract,  had  had  a  seyere  at-  » 
tack  of  illness,  from  which  time  he  was  a  less  actire,  enterprising  business  man 
than  before ;  that  he  was  a  man  of  intemperate  habits ;  that  he  was  subject  to  occa- 
sional fits  arising  from  the  habit  of  intoxication ;  that  his  mind  was  less  rigoroos 
than  when  his  habits  were  correct,  does  not  show  that  he  was  deprived  of  his  right 
reason  or  incapable  of  managing  his  affairs  or  business. 

The  bUl  stated  that,  at  the  time  of  the  making  of  the  partition  sought  to  be  avoided, 
the  complainant  was  deprived  of  his  right  reason,  and  was  of  unsound  mind  and 
totally  incaple  of  transacting  any  business  or  of  the  government  of  himself  and 
management  of  his  affairs,  and  stated  what  the  partition  was. 

Hdi,  that  under  this  bill  the  court  could  not  decree  for  the  complainant  and  set  aside 
the  contract  upon  evidence  of  imbecility  of  mind  and  the  ground  that  the  partition 
was  so  unequal  as,  joined  with  the  incapacity  of  the  complainant,  to  raise  a  pre- 
sumption of  iswoA,  in  the  defendant  in  procuring  the  deed  of  partition. 

Under  what  circumstances  the  lapse  of  twelve  years  will  be  a  ground  on  which  a  court 
of  equity  may  refuse  to  interfere  to  set  aside  a  partition  deed  alleged  to  have  been 
obtained  by  the  defendant  from  the  complainant  when  he  was  of  unsound  mind. 

For  the  facts  of  this  case  see  ante^  page  227. 

Wilson  and  P.  D.  Vroom  for  the  appellant. 

Jeffers  and  Browning  for  the  respondent. 

The  opinion  of  the  court  *if as  delivered  by  the  Chief  Justice.  * 
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Green,  C.  J.  The  bill  charges  that  on  or  aboat  the  6th  of 
February,  1819,  the  complainant  and  defendant  entered  into  a 
general  partnership  in  trade  and  business,  including  the  buying 
and  selling  of  real  estate,  dealing  m  lumber,  wood  and  charcoal, 
building  and  sailing  vessels,  and  farming ;  that  each  partner  put 
in  an  equal  amount  of  capital,  and  were  to  share  equal  in  profits 
and  lossj  and  that  the  partnership,  as  the  complainant  believes, 
continued  down  to  the  time  of  the  filing  of  the  bill  of  complaint, 
2d  December,  1851.  That  during  the  continuance  of  the  part- 
nership the  partners  became  seized  of  divers  tracts  and  parcels 
of  real  estate,  and  possessed  of  personal  property  of  various 
kinds.  That  from  the  commencement  of  the  partnership  the 
defendantihas  been  in  the  habit  of  applying  the  money  and 
property  of  the  partnership  to  his  own  private  use,  and  had  not 
kept  full  and  regular  accounts. 

The  bill  further  charges,  that  about  the  1st  of  June,  1832,  the 
complainant  was  taken  sick,  and  continued  so  for  a  considerable 
time.  That  during  the  latter  .{)art  of  June,  1833,  and  the 
month  of  July  following,  the  complainant  was  deprived  of  his 
right  reason,  and  was  of  unsound  mind  and  wholly  incapable  of 
the  transaction  of  any  business,  or  of  the  government  of  himself 
and  management  of  his  afiairs,  and  that  he  continued  in  this  po- 
sition up  to  the  Ist  of  January,  1834. 

That  on  his  restoration  to  reason  in  January,  1834,  the  com- 
plainant found  to  his  surprise  that  the  defendant  had  possessed 
himself  of  all  the  personal  property  of  the  partnership,  and  was 
informed  by  the  defendant  that  he  had  executed  a  bill  of  sale  to 
the  defendant  for  all  his  interest  in  the  personal  property  of  the 
partnership,  and  also  a  deed  for  the  complainant's  interest  in 
certain  real  estate  of  the  firm  particularly  described  in  the  bill. 
That  the  complainant  never  received  any  consideration  for  the 
conveyance  of  the  real  or  personal  estate,  and  that  he  continued 
to  occupy  the  same,  notwithstanding  the  conveyance  of  his  in- 
interest,  up  to  July,  1844,  pursuant  to  the  terms  of  the  partner- 
ship. 

1.  The  bill  prays  an  account  of  the  partnership  transactions. 

2.  That  the  deed  and  bill  of  sale  may  be  declared  fraudulent 
•  and  void. 
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8.  An  injunction  to  restrain  the  collection  of  the  partnership 
debts,  and  the  use  by  the  defendant  of  the  real  estate. 
4.  A  receiver  to  collect  and  receive  the  debts. 

The  answer  admits  the  existence  of  a  partnership  prior  to 
July,  1883,  but  alleges  that  on  the  2d  of  July  a  dissolution  of 
the  partnership  was  agreed  upon,  and  that  on  the  6th  of  July  an 
instrument  of  dissolution,  dated  on  the  2d,  was  executed.  That 
on  the  4th  of  July  deeds  were  exchanged  between  the  parties 
conveying  part  of  the  real  estate  to  complainant  and  part  to  the 
defendant.  That  bills  of  sale  for  the  vessels  were  made,  and 
that  the  other  personal  property  of  the  firm  was  taken  by  the  dif- 
ferent partners,  and  that  both  the  real  and  personal  estate  have 
isince  been  held  in  severalty.  It  expressly  denies  the  insanity  or 
incapacity  of  the  complainant  at  the  time  of  the  execution  of 
the  papers,  and  all  fraud  in  the  transaction. 

The  issue  made  by  the  pleadings  is  whether,  at  t\ie  time  of  the 
transaction  sought  to  be  avoided,  the  complainant  was  deprived 
*  of  his  right  reason ;  whether  he  was  of  unsound  mind,  wholly 
incapable  of  the  government  of  himself  and  the  management  of 
the  affairs ;  and  whether  the  contract  sought  to  be  avoided  was 
made  with  him  while  in  that  condition,  fraudulently  and  without 
consideration.  This  is  the  case  made  by  the  bill  and  denied  in 
the  answer. 

Upon  this  issue  we  think  the  complainant  has  signally  failed 
in  supporting  his  case.  A  number  of  witnesses  do  testify  that 
in  their  opinion  the  complainant  was  incompetent  for  the  trans- 
action of  business  at  and  about  the  time  of  making  the  contract. 
It  is,  however,  with  few  and  slight  exceptions,  the  mere  expres- 
sion  of  opinion,  not  founded  upon  any  facts  stated  by  the  wit- 
ness from  which  the  court  may  judge  of  the  soundness  of  the 
opinion  expressed. 

Now  it  is  a  well  settled  and  most  salutary  rule,  that  upon  a 
question  of  capacity  the  mere  opinion  of  witnesses,  if  it  be  evi- 
dence at  all,  is  the  lightest  possible  evidence.  The  rule  has 
been  long  established  and  repeatedly  recognized. 

The  few  facts  stated  and  relied  upon  by  the  witnesses,  in  sup- 
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port  of  their  opinions,  are  mainly  finch  as  may  be  satisfactorily 
acconnted  for  by  the  delirium  of  fever  or  the  madness  of  tempo- 
rary intoxication.  And  this  appears  to  be  the  view  of  his  sit- 
uation entertained  by  his  family  physician.  He  declares  that 
the  coipplainant  was  a  sensible  man,  when  well,  and  as  capable 
of  transacting  business  as  ordinary  men.  His  fits  were  caused 
by  excess.  It  is  clearly  shown  that  in  1828  the  complainant  had 
a  severe  attack  of  illness,  from  which  time  he  was  a  less  active, 
enterprising,  business  man  than  before ;  that  he  was  a  man  of  in- 
temperate habits ;  that  he  was  subject  to  occasional  fits,  arising 
from  his  habits  of  intoxication ;  that  his  mind  was  less  vigorous 
than  while  his  habits  were  correct.  But  all  this  does  by  no 
show  that  he  was  deprived  of  his  right  reason  or  incapable  <^ 
managing  his  affairs  and  business. 

If  there  were  no  evidence  on  the  part  of  the  defense,  if  the 
case  stood  upon  the  complainant's  evidence  alone,  there  is  not 
evidence,  in  my  judgment,  upon  which  any  jury  would  be  justi- 
fied in  depriving  him  of  the  management  of  himself  and  his  af- 
fairs. 

But  if  the  evidence  on  the  part  of  the  defendant  is  considered, 
no  doubt  can  remain  upon  the  question  of  the  defendant's  incom- 
petency. It  is  shown,  and  not  denied,  that  the  making  of  the 
agreement  and  the  execution  of  the  contract  extended  through  a 
period  of  at  least  five  days,  from  the  2d  to  the  6th  of  July,  in- 
clusive. That  on  the  2d,  the  complainant  went  to  the  defend- 
ant's house  in  relation  to  the  contract,  and  left  part  of  his  title 
papers  there.  That  on  the  4th  of  July  he  accompanied  the  de- 
fendant to  the  office  of  Mr.  Canfield,  (a  public  officer)  a  Collector 
of  the  U.  S.  revenue  for  the  District  of  Oreat  Egg  Harbor,  who 
drew  the  bills  of  sale  of  the  vessels,  and  certified  their  execu- 
tion and  the  execution  of  the  deeds  of  the  real  estate ;  thence  to 
the  commissioner  for  taking  the  acknowledgment  and  proof  of 
deeds,  where  the  deeds  were  acknowledged.  On  the  6th  of  July 
other  instruments  dissolving  the  partnership  and  completing  the 
transactions  were  executed  in  the  complainant's  own  house,  in 
the  presence  of  his  family,  and  witnessed  by  a  member  of  his 
family  and  a  person  in  his  employ.  It  is  remarked,  moreover, 
that  on  the  4th  of  July  the  defendant  left  his  home  in  the  pres- 
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ence  of  his  family,  with  tl^e  knowledge  of  his  wife,  of  persons 
in  his  employ,  and  several  friends  of  the  family  then  on  a  visit 
at  his  house.  These  circumstances  would  seem  to  show  that  at 
the  time  of  the  transaction  he  could  not  have  been  a  lunatic  or 
of  unsound  mind,  in  the  judgment  of  his  family  or  friends,  or  of 
the  public  officers  who  were  cognizant  of  and  participated  in  the 
transaction.  It  is  further  shown,  on  the  part  of  the  defendant, 
that  during  the  year  1833  and  during  the  very  period  when  the 
bill  alleges  and  the  witnesses  testify  that  the  complainant  was  of 
unsound  mind  and  incapable  of  managing  his  affairs,  he  attended 
to  his  ordinary  affairs  and  business.  He  employed  workmen,  he 
superintended  them,  he  discharged  them,  he  settled  with  them ; 
he  bought ;  he  sold  ;  he  erected  houses.  He  did  in  fact  all  the 
business  which  his  situation  and  business  in  life  required  him  to 
attend  to.  Under  such  circumstances,  to  avoid  solemn  engage- 
ments on  the  ground  of  incapacity  would  be  unwarranted  and 
does  not  seem  to  be  gravely  insistei  upon. 

The  case  made  by  the  evidence  and  relied  upon  in  argument 
is  that  the  partnership  previously  existing  between  the  parties 
was  dissolved  in  1833,  and  that  the  partnership  property  was 
then  divided  between  them.  That  the  complainant  was  a  man 
of  weak  mind,  and  that  the  partition  was  so  unequal  as,  joined 
with  the  incapacity  of  complainant,  to  raise  a  presumption  of 
fraud  on  the  part  of  the  defendant,  and  to  require  that  the  con- 
tract should  be  avoided. 

Admitting  the  fact  to  be  apparent  that  the  division  of  the 
partnership  property  between  the  partners  was  unequal,  is  it 
'  competent  for  the  court  to  give  the  relief  asked  for  upon  the 
frame  of  this  bill  ^ 

The  bill  charges  the  continued  existence  of  a  partnership,  and 
it  is  silent  as  to  any  dissolution  or  partition  of  the  property.  It 
sets  up  utter  insanity,  and  alleges  that  the  .deeds  were  fraudu- 
lently obtained  without  consideration.  The  answer  shows  that 
the  deeds  were  executed  upon  a  dissolution  of  partnership  in 
1888,  and  pursuant  to  the  terms  of  dissolution.  It  is  now  sought 
to  avoid  the  deeds  upon  the  ground  that  the  inequality  of  the 
partition  was  so  great  as  to  raise  a  presumption  of  fraud  on  the 
part  of  the  defendant.    But  this  ground  is  not  alluded  to  in  the 
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bill.  It  is  a  ground  which  the  defendant  has  had  no  opportunity 
to  answer,  and  upon  which  no  testimony  has  been  taken.  Under 
such  circumstances,  can  a  decree  proceed  upon  this  ground  ?  It 
is  not  a  mere  technical  or  formal  objection;  but  it  affects  ma- 
teriall]r  and  directly  the  substantial  rights  of  the  defendant.  By 
the  well  settled  principle  of  a  court  of  equity,  the  complainant 
is  entitled  to  the  defendant's  answer  under  oath  to  every  material 
allegation  of  the  bill.  The  defendant  is  equally  entitled  to  the 
benefit  of  his  answer  upon  every  material  point  involved  in  the 
controversy.  Now  if  this  decree  is  sustained,  it  can  be  sustained 
only  upon  a  ground  upon  which  this  defendant  has  had  no  oppor- 
tunity of  answering,  or  at  least  upon  which  he  has  never  been 
called  to  answer.  The  bill,  it  must  be  remembered,  charges  that 
the  partnership  still  existed;  that  no  dissolution  had  taken 
place ;  that  the  deeds  were  utterly  without  consideration  .and 
while  the  defendant  was  deprived  of  his  reason.  The  answer 
denies  the  insanity,  avers  that  the  partnership  was  dissolved, 
and  that  deed  was  executed  pursuant  to  the  terms  of  dissolu- 
tion. Now  this  answer  is  pertinent,  relevant  and  material.  But 
would  it  have  been  either  material  or  pertinent  for  the  defend- 
ant by  his  answer  to  have  gone  further,  set  out  the  terms  and 
conditions  of  the  partnership  and  the  equity  of  the  dissolution  t 
It  would  certainly  have  been  justifying  an  act  in  no  wise  im- 
peached, and  might  have  created  suspicion  where  none  had  ex- 
isted. The  radical  objection  to  this  decree  upon  the  bill  as 
framed  is  not  that  a  total  insanity  is  charged  and  a  partial  in- 
sanity proved,  nor  that  a  total  want  of  consideraticm  is  charged 
and  a  partial  one  attempted  to  be  shown.  But  the  objection  is, 
that  the  decree  is  made  to  rest  upon  a  ground  not  alluded  to  in 
the  bill,  and  upon  which  the  defendant  has  had  no  opportunity  of 
answering.  Not  only  so,^  but  it  is  a  point  upon  which  no  testi- 
mony has  been  taken,  and  upon  which,  if  the  court  act,  they 
must  act  upon  conjecture  or  surmise,  and  not  upon  a  full  or  com- 
plete vi6w  of  the  situation  of  tiie  parties,  and  the  mere  justice 
and  merits  of  the  case. 

Admitting  for  the  sake  of  the  argument  that  this  partition  be- 
tween the  partners  was  unequal,  it  does  not  follow  that  it  was 
utterly  inequitable  or  unjust  as  between  themselvM.    Admitting 
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Ae  partnership  to  have  been  equal ;  that  as  to  the  world  they 
were  the  equal  owners  of  all  the  partnership  property,  as  well  as 
of  the  real  and  of  the  personal  estate ;  if  one  of  the  partners  have 
made  large  advances  to  the  firm,  he  is  to  be  paid  before  the 
partnership  property  is  diyided.  The  partnership  property  is 
only  die  clear  estate  after  all  the  debts  of  the  firm  are  paid.  It 
is  immaterial  whether  the  debt  is  due  to  a  partner  or  a  stranger. 
And  if  one  of  the  partners  is  largely  in  advance  to  the  firm,  or 
if  the  firm  is  largely  in  debt,  and  one  partner,  upon  the  dissolu- 
tion, assumes  the  debts  of  the  firm,  such  partner  must  necessa- 
rily take  the  largest  portion  of  the  partnership  property,  or  (be 
partition  would  neither  be  just  nor  equitable.  Now  it  is  unne- 
cessary to  assume  that  such  circumstances  did  exist  between 
these  parties  as  to  render  an  unequal  partition  of  the  property 
equitable  and  just,  or  to  rely  upon  the  improbabilities  of  each 
partner  having  advanced  a  dollar  more  than  the  other.  It  is 
enough  to  say  that  the  court  knows  nothing  judicially  on  the 
subject,  and  are  not  in  a  position  to  decide  the  question  with 
safety  or  in  accordance  with  the  settled  principle  of  equity.  It 
is  a  question  not  raised  by  the  bill,  nor  met  by  the  answer,  nor 
settled  by  the  evidence.  Upon  this  ground  alone  the  party  can 
not  have  the  relief  he  seeks  upon  the  frame  of  the  present  bilL 

This  objection  applies  to  the  form  of  the  remedy.  There  is 
another  objection  fatal  to  the  relief  sought  in  whatever  form  the 
case  may  be  presented. 

The  contract  was  made  and  the  instruments  sought  to  be 
avoided  were  executed  in  July,  1833.  (The  bill  was  filed  in  De- 
cember, 1845.)  In  January,  1884,  the  complainant  recovered 
(according  to  his  own  statement)  the  use  of  his  reason.  The 
bill  was  filed  in  December,  1845.  During  the  period  of  nearly 
12  years  before  the  filing  of  the  bill,  the  complainant  was  of 
sound^mind.  He  had  full  knowledge  of  all  the  circumstances  of 
the  alleged  fraud.  There  was  no  impediment,  legal  or  other- 
wise to  his  seeking  relief.  He  was  not  prevented  by  absence  or 
poverty  from  maintaining  his  rights.  Under  such  circumstiuices 
it  should  require  the  most  cogent  considerations  to  justify  the 
delay  and  warrant  a  court  of  equily  in  lending  its  aid  to  the 

40 
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ooBplainant.  The  delay  of  the  oomplainaiit  might  operate  as  a 
greater  fraud  than  any  impnted  to  the  defendant. 

Bnt  the  objection  to  the  relief  Bought  does  not  rest  upon  the 
mere  lapse  of  time.  The  complainant  not  only  acquiesced  in  tiie 
claim  of  the  defendant,  but  he  did  numerous  acts  unequivocally 
affirming  the  validity  of  the  transaction.  He  took  possession  of 
all  the  personal  property  which,  upon  the  dissolution,  was  as- 
signed to  him,  and  jsonyerted  it  to  his  own  use.  Two  years  after 
the  conyeyance  he  placed  his  deed  upon  record.  He  held  the 
land  conveyed  to  him  in  sevendty,  and  treated  it  as  his  own.  He 
had  it  surveyed ;  he  cut  off  the  timber ;  he  erected  buildings 
upon  it ;  he  received  and  appropriated  the  rents  and  profits ;  he 
sold  and  conveyed  in  fee  a  part  of  the  land  with  covenants  of 
general  warranty,  and  with  a  recital  that  his  title  was  derived 
from  the  defendant.  These  acts  extend  through  a  series  of 
years,  while  the  defendant  was  in  his  right  mind.  His  exclusive 
title  to  the  property  grew  out  of  the  very  transaction  which  he  now 
seeks  to  set  aside  as  fraudulent*.  Sound  policy,  the  dictates  of 
common  justice,  no  less  than  the  firm  principles  of  equity,  for- 
bid that  a  man  should  be  permitted  to  repudiate  a  contract  which 
he  has  thus  repeatedly  affirmed. 

Nothing,  says  the  Chancellor,  can  call  a  court  of  equity  into 
activity  but  conscience,  good  faith  and  a  reasonable  diligence.  It 
is  fud  conscientious  for  a  party  to  stand  by  and  permit  his  ad- 
versary to  make  permanent  improvements  on  property  to  which 
he  claims  title.  It  is  not  good  faith  for  a  party  to  repudiate  a 
contract  the  benefits  of  wtiich  he  has  availed  himself  of,  and  whidi 
by  repeated  aots][he  has  unequivocally  affirmed.  It  is  not  rea- 
sonable diligence^for  the  party,  when  there  is  no  disability  and 
no  impediments  to  the  vindication  of  his  ri^ts,  to  lie  passive 
fi»r  twelve  year8,[and  call  upon  a  court  of  equity  for  its  aid, 
when  the  lapse  of  time  and  his  own  laches  may  have  deprived 
hie  adversary  of  the  means  of  defense. 

The  decree  of  the  Chancellor  must  be  reversed  and  the  com- 
plainant's bill  dismissed  with  costs  in  the  court  below,  but  not  ia 
ttda  court,  and^  the  record  remitted  to  the  Court  of  Chaaociy 
to  be  proeeeded  in  accordingly.  * . 

In  this  opinion  the  whole  court  concurred.     Decree  reversed. 
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Executors  of  Samvel  W.  Hall,  appellants,  and  Executors  of 

Gershom  Lambert,  respondents. 

a  mortgage  wu  executed  in  blank,  the  sum  which  it  was  designed  to  secure  not  ap- 
pearing either  upon  the  mortgage  or  the  registiy ;  but  the  proriso  thereof  slMted 
that  it  was  to  be  void  on  the  pajment  of  (blank,)  agreeablj  to  the  oonditioB  of  a 
bond  giren  bj  the  mortgagor  to  the  mortgagee,  of  eren  date  with  ihe  mortgage, 
and  paj-abie  at  a  day  specified.    The  bond^contained  the  sum. 

JBid^  that  the  mortgage  was  good  against  a  subsequent  mortgagee. 

A  gare  to  B  a  bond  and  a  mortgage  to  secure  the  pajment  thereof;  and  subsequentlj 
gare  to  C  a  mortgage  on  the  same  land.  Afterwards  D,  an  uncle  of  A,  paid,  et 
handed  to  B,  two  seTeral  sums  of  mono j  at  two  different  times^  taking  looee  reoeipte 
therefor  on  account  of  the  said  bond  held  bj  B.,  and  afterwards  a  further  sum  as  the 
balance  in  full  on  the  said  bond ;  and  when  the  last  of  said  sums  was  so  paid  or 
handed  to  B,  the  three  sums  were  credited  on  the  bond,  the  first  two  on  aooonni  of 
tiie  bond,  and  the  last  as  the  balance  in  ftdl  on  the  said  bond ;  and  D  took  no  aik 
signment  of  the  said  bond  and  mortgage  giren  to  B,  or  of  either  of  them. 

Eddf  under  the  proofs  of  the  case,  that  the  said  bond  and  mortgage,  in  the  hands  of 
D,  were  subsisting  incumbrances  as  against  the  mortgage  held  bj  C. 

For  the  facts  of  the  case,  see  (mte^  410. 
P.  D»  Vroam  for  the  appellants. 

/•  H.  Wakefield  and  j2.  Wurts  for  the  respondents. 

The  opinion  of  the  court  was  delivered  by  the  Chief  Justice.    . 

Greek,  C.  J.  The  controversy  in  this  cause  is  a  question  of 
priority  between  two  mortgagees,  each  holding  a  mortgage  upon 
the  same  premises. 
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The  appellant's  mortgage  is  prior,  both  in  date  and  registrj, 
but  several  reasons  are  assigned  why  this  priority  has  ceased  to 
exist.  It  is  insisted  that  it  is  not  a  valid  mortgage,  because  it 
was  executed  in  blank,  and  the  sum  which  it  was  designed  to  se- 
cure does  not  appear  either  upon  the  mortgage  or  registry.  The 
mortgage  is  clearly  a  valid  operative  instrument  as  between  the 
parties.  The  mortgage  could  not  be  prejudiced  in  a  court  of 
Equity  by  the  accidental  omission  to  insert  in  the  mortgage  the 
sum  for  which  the  bond  was  given.  The  mortgage  is  redeemable 
upon  the  payment  of  a  sum  of  money  agreeably  to  the  condition 
of  a  bond  given  by  the  mortgagor  to  the  mortgagee,  of  even  date 
with  the  mortgage,  and  payable  at  a  day  specified.  There  is  no 
room  for  question  as  to  the  identity  of  the  bond.  The  blank  in 
the  bond  was  filled.  The  amount  for  which  the  mortgage  was 
given  could  readily  be  ascertained  by  recurrence  to  the  bond. 

It  is  unnecessary  to  decide  what  the  effect  of  the  registry  of  a 
mortgage  in  blank  would  be,  as  evidence  of  presumptive  notice, 
because  there  is  in  this  case  indubitable  proof  of  actual  notice  of 
the  existence  of  the  mortgage  to  the  agent  of  Lambert,  the  sub- 
sequent mortgagee.  He  saw  the  record  in  the  Clerk's  office,  and 
was  expressly  informed  of  the  amount  which  the  mortgage  was 
intended  to  secure.  Nor  can  the  question  fairly 'arise  as  to 
the  effect  of  a  conflict  respecting  the  amount  of  the  mortgage  be- 
tween the  actual  notice  and  the  presumptive  notice  by  the  r^- 
istry.  If  the  registry  be  available  at  all  as  a  constructive  notice, 
it  can  only  be  for  the  amount  of  the  mortgage  as  it  really  exists. 
If  not  notice  of  this  fact,  it  is  not  notice  at  all,  and  the  ease 
stands  upon  clear  proof  of  actual  notice  of  the  real  amount  se- 
cured bv  the  mortgage. 

The  only  remaining  question  is,  whether  the  mortgage  was 
paid  and  satisfied,  or  is  still  a  subsisting  encumbrance.  The 
mortgage  was  originally  given  on  the  1st  of  May,  1841,  to  Hugh 
B.  Ely,  administrator  of  John  Wilson.  It  was  the  first  mort- 
gage on  the  premises*  and  was  ^ven  to  secure  a  part  of  the  pur- 
chase money.  The  amount  due  on  the  mortgage  was  subse- 
qnentiy  paid  in  three  several  payments,  not  by  the  mortgagor,  but 
by  Samuel  W.  Hall,  the  appellant.  Receipts  for  these  pajrments 
are  indorsed  on  the  bond ;  tiie  first  two  payments  purporting  to 
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be  on  account  of  the  bond,  and  the  last  purporting  to  be  the  bal- 
ance in  full  on  the  bond.  The  bond  and  mortgage  were  not 
assigned  either  by  parol  or  in  writing.  But  they  were  delivered 
uncanceled  to  Hall,  who  had  made  the  payments,  and  have  been 
retained  by  him  uncanceled,  as  he  insists  for  his  security ;  the 
mortgage  remaining  uncancelled  of  record.  There  is  no  proof 
either  of  a  request  to  assign,  or  of  an  agreement  to  assign  the 
bond  and  mortgage.  The  parol  proof  amounts  to  this ;  that  the 
amount  due  OBkihe  bond  and  mortgage  was  advanced  by  the  ap- 
pellant, at  the  request  of  the  mortgagor  who  had  made  applica- 
tion to  him  for  a  loan  of  money  for  that  purpose,  and  that  the 
mortgagee  who  received  the  money,  understood  that  it  was  the 
intention  of  the  party  paying  the  money  not  to  extioguish  the 
mortgage,  but  to  stand  in  the  place  of  the  mortgagee. 

In  the  present  case  there  is  no  pretense  of  fraud  attempted  or 
meditated.  The  circumstances  excluded  all  pretense  of  frauds 
When  Lambert's  mortgage  was  recorded,  the  prior  mortgage  of 
Hall  was  standing  in  full  force,  no  payment  had  been  made  upon 
it  The  payments  were  all  made,  not  only  after  Lambert's 
mortgage  had  been  recorded,  but  at  a  time  when  the  mortgagor's 
property  was  heavily  incumbered  by  judgments  at  law.  It 
seems  the  *obvious  dictate  of  justice  and  equity,  that  where  a 
third  party  advances  his  money  in  good  faith,  at  the  request  and 
for  the  benefit  of  the  mortgagor,  in  satisfaction  of  the  mortgage 
debt,  and  holds  the  bond  and  mortgage  in  his  possession  uncan- 
celed, he  should  be  permitted  to  stand  in  the  shoes  of  the  mort- 
gagee, and  to  have  the  protection  of  the  mortgage  security, 
although  there  be  no  assignment  of  the  security,  or  even  though 
the  mortgagee  should  absolutely  refuse  to  assign. 

It  has  been  the  constant  policy  of  a  Court  of  Equity  to  treat 
the  mortgage  either  as  canceled  or  outstanding,  as  shall  best 
promote  the  ends  of  justice,  and  the  actual  and  just  intention  of 
the  parties.  Starr  v.  Ellis.  6  John  Chan.  R.  895 ;  JfevUle  y. 
Demeritty  1  Greenes  Chan.  R.  886. 

I  am  of  opinion  that  the  mortgage  executed  by  William  Hall 
and  wife  to  Hugh  B.  Ely,  administrator  of  Wilson,  and  by  him 
assigned  to  the  appellant,  is  a  valid  and  subsisting  lien  and  in- 
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tsnmbrance  upon  the  premises  therein  described,  uid  is  eatitied 
to  priority  oyer  the  mortgage  of  the  respondent 

The  decree  of  the  Chancellor  shoold  be  rerersed,  and  tiie 
record  remitted  to  be  proceeded  in  agreeably  to  law,  and  the 
ojHnion  of  this  court. 

In  this  opinion  the  court  concurred,  except  Risley,  Judge, 
who  dissented* 

Decree  rerersed. 
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ItoBCBT  R.  F&XEMAN  et  al.y  appellants,  and  Peter  Z.  El- 

MEVB^EF,  respondent. 

This  case  ia  reported  ante,  page  475. 

'    jP.  £•  Chetwood  for  the  appellants. 

BlauveU  for  the  respondent. 

The  opinion  of  the  court  was  deliyered  by  the  Chief  Justice. 

Geeen,  C.  J.  1.  The  appeal  is  from  an  order  of  thtf  Chancd- 
l«r  diBsdying  an  injunction.  The  object  of  die  injunction  was 
to  restrain  the  defendant  from  selling  the  real  estate  of  the  com- 
plainants, by  yirtue  of  an  execution  upon  a  judgment  at  law 
agidnst  Matthew  F.  Freeman,  the  father  of  one  of  the  complain- 
ants, and  the  grand&ther  of  the  others.  The  case  made  by  the 
IhU  is,  that  the  land  in  question  was  conveyed  by  Freeman,  tiie 
defendant  in  execution,  to  the  complainants  before  the  recoyery  of 
Ihe  judgment;  that  through  the  ignorance  of  the  grantees  the 
deeds  were  not  recorded  till  after  the  recoyery  of  the  judgment, 
but  that  the  plaintiff  in  execution  is  charged  with  constructiye 
notice  of  the  conyeyance. 

2.  That  the  judgment  was  originally  a  lien  upon  other  real 
estate  of  Matthew  F.  Freeman,  owned  by  him  after  the  sale  and 
conyeyance  to  the  complainants,  and  that  upon  principles  of 
equity  a  party  haying  a  lien  on  two  parcels  of  real  estate  is 
bound  to  resort  for  satisfaction,  first  to  that  parcel  the  title  to 
which  remains  in  the  debtor. 

8.  That  the  debt  for  which  the  judgment  was  recoyered  was 
secufod  by  a  mortgage  giyen  by  John  I.  Gaston,  as  a  collateral 
security  for  the  payment  of  the  debt.  That  the  security  of  die 
mortgage  was  lost  by  the  laches  ^ f  the  creditors,  and  that  there- 
fore he  is  not  entitled  in  equity  to  enforce  the  payment,  eidier 
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agamst  the  original  debtor,  or  to  hold  it  as  a  lien  upon  property 
in  the  hande  of  his  grantees. 

The  decisive  answer  to  the  last  ground  of  relief  is,  that  Free- 
man, the  defendant  in  execution,  does  not  occupy  the  position  of 
a  surety.  The  debt  was  his  own.  The  mortgage,  though  giyen 
by  Gaston,  was  upon  property  held  by  him  in  trust  for  Freeman 
and  his  co-debtors.  It  was,  in  fact,  a  mortgage  given  by  Free* 
man,  through  his  trustee,  upon  his  own  land,  to  secure  his  own 
debt.  The  answer  moreover  is  express  and  direct,  that  the 
mortgage  security  was  not  lost  by  the  laches  of  the  creditors, 
but  that  it  was  not  recorded  at  the  instance  and  by  the  request 
of  the  mortgagor,  the  trustee  and  agent  of  the  debtor. 

In  regard  to  the  second  ground  of  relief,  to  wit. :  that  the 
purchaser  is  entitled  to  have  the  other  real  estate  levied  on  sold 
first,  or  to  contribution  from  the  owners  of  that  land.  It  is  a 
matter  of»  serious  doubt  whether  the  principle  affects  the  right  of 
a  judgment  creditor.  No  such  case  was  cited  upon  the  argu- 
ment, and  in  the  short  space  allowed  for  examination  I  have 
found  none.  The  bill  is  not  framed  at  all  with  a  view  to  &at 
species  of  relief. 

These  two  grounds  of  equitable  relief  being  disposed  of,  the 
case  made  by  the  bill,  and  the  case  mainly  relied  upon  in  argu- 
ment is,  that  the  sheriff,  upon  an  execution  against  Freeman,  is 
about  to  sell  the  lands  of  the  complainants,  and  a  perpetual 
injunction  is  asked  to  restrain  such  sale.  The  questions  involved 
in  the  controversy  are,  whether  the  deed  from  the  defendant,  or 
even  to  the  complainant,  was  or  was  not  fraudulent,  and  if  it  was 
not,  then  whether  the  defendant  is  chargeable  with  constructive 
notice  of  the  deed.  Both  these  are  purely  legal  questions,  and 
properly  triable  in  a  court  of  law.  If  the  legal  title  is  in  the 
complainants,  the  sale  by  the  sheriff  will  not  prejudice  their 
rights.  The  purchaser  must  resort  to  an  action  at  law  to  recover 
possession,  when  the  legal  questions  can  be  tried  and  decided. 
It  was  suggested  with  truth  upon  the  argument,  that  permitting 
the  sale  to  be  made  under  the  execution  will  subject  the  com- 
plainants to  the  necessity  of  paying  the  execution,  or  subject 
them  to  the  hazard  of  having  the  land  sacrificed  to  a  purchaser 
willing  to  speculate  upon  tKe  hazard  of  a  lawsuit.    It  may  bo 
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further  suggested  that  if  the  purchaser  should  be  unwilling  to 
bring  an  ejectment,  the  effect  of  a  sale  would  be  to  cast  a  cloud 
upon  the  title  of  the  complainants. 

But  it  is  obvious  that  the  same  objections  exist  in  every  case 
where  the  sheriff,  upon  an  execution  against  one,  should  attempt 
to  sell  land  the  title  to  which  is  claimed  by  another.  And  yet 
in  such  case  equity  ordinarily  will  not  interfere,  and  for  manifest 
reasons.  In  truth,  a  Court  of  Equity  has  no  jurisdiction  where 
the  whole  question  involved  is  a  question  of  legal  title.  If  the 
sheriff  is  enjoined  from  selling  under  the  execution,  there  is 
no  mode  in  which  the  question  of  title  could  be  tried  at  law. 
A  Court  of  Equity  must  make  the  injunction  perpetual  and  to  that 
end  must  necessarily  try  and  decide  the  legal  ,title. 

The  order  of  the  Chancellor  must  be  affirmed. 

Per  tot  cur.    The  order  of  the  Chancellor  was  affirmed. 
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Executors  of  Margaret  S.  Rutgers,  appellants,  and  Joseph 

KiNGSLAND,  respondent. 

This  case  is  reported  ante,  page  178. 

A.  C  J(f.  Pennington  and  W,  Pennington  for  the  appellants. 
R.  Van  Arsdak  and  A.  Whitehead  for  the  respondents. 
The  opinion  of  the  court  was  delivered  by  the  Chief  Justice. 

Grebn,  C.  J.     The  court  are  of  opinion, 

1.  That  there  is  satisfactory  evidence  of  a  mistake  in  the  de- 
scription  of  the  premises  contained  in  the  mortgage  of  Septem- 
ber, 1836,  from  Brown  to  Pomeroy,  and  tha%the  mortgagee  or 
his  assignee  was  entitled  in  equity  to  ^have  the  mortgage  re- 
formed as  against  the  mortgagor,  or  those  claiming  under  him 
with  notice. 

2.  That  there  is  satisfactory  evidence  of  notice  to  Charles 
Mix,  the  purchaser  of  Brown's  title  at  the  master's  sale,  and 
that  as  against  him  the  complainant  would  be  entitled  to  have 
the  mortgage  reformed.  • 

3.  That  under  the  law  of  this  State  the  registry  of  a  mort- 
gage is  notice  only  of  what  is  contained  in  the  registry,  and  that 
an  erroneous  mortgage  duly  registered  cannot  be  reformed  as 
against  a  judgment  creditor  without  notice. 

4.  A  majority  of  the  court  are  of  opinion  that  William  Mix 
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and  Joseph  Kingsland  are  judgment  creditors  without  notice, 
and  that  as  against  them,  or  a  purchaser  claiming  hy  yirtue  of 
their  judgments,  the  mortgage  cannot  be  reformed. 

A  large  minority  of  the  couit  are  of  opinion  that  the  recitaLi 
in  the  deed  from  the  master  to  Charles  Mix  and  the  proceedings 
in  the  cause  by.  virtue  of  which  that  deed  was  executed  are  con- 
structive notice,  not  only  to  Charles  Mix,  but  to  all  persons 
claiming  under  him  either  as  bona  fide  purchasers  or  judgment 
creditors ;  that  consequently  both  the  judgment  creditors  and  the 
purchaser  are  affected  with  notice. 

5.  The  court  are  further  of  opinion^  that  after  a  decree  of  fore- 
closure and  sale  of  the  mortgaged  premises  as  actually  described, 
the  mortgage  cannot  be  reformed  and  a  sale  made  of  an  addi- 
tinal  quantity  of  land  alleged  to  have  been  omitted  in  the  descrip« 
tion  contained  in  the  mortgage.  And  inasmuch  as  it  appears  by 
the  admission  of  counsel,  that  the  premises  sold  under  the  origi- 
nal decree  have  been  conveyed  by  the  sheriff  to  the  complainant, 
and  by  the  complainant  to  a  third  party,  the  original  decree  of 
foreclosure  cannot  be  opened,  nor  can  the  complainant  have  the 
relief  prayed  for  in  her  bill.  And  upon  this  ground  the  court 
are  of  opinion  that  the  decree  of  the  Chancellor  must  be  affirmed, 
loith  costs. 

In  this  opinion  Carpenter,  Randolph  and  Ogden,  Justices,  and 
Kisley,  Porter,  Wills,  Schenck  and  Comeli3on,  Judges,  concurred* 
Nevius,  Justice,  and  V'alentine,  Judge,  dissented. 

Decree  affirmed. 


INDEX. 


ABSENCE.    Vide  InjuncUm.    6. 

ACCOUNT.     Vide  Guardian  and  Ward,  1.    Executors  and  Ad- 
minisiraiars,  3,  4,  5,  6, 

ADVERTISEMENT  (OF  SALE.)    Vide  Sale  by  Shenf,  3. 

AFnDAVIT. 

1.  Tiie  oath  of  a  Jew  complainant  to  an  iojanction  bill  must 
be  made  according  the  form  and  solemnities  of  the  Jewish 
religion.    Newman  v.  Newman,  26 

Vide  Jttdgment  by  Confession,  I,  2. 

AFFIRMATIVE.    Vide  Pleadings,  BUI  of  Interpleader,  3. 

AGREEMENT. 

1.  On  the  qnestion  of  the  mental  capacity  of  a  party  to  make 
a  division  with  his  co-partner  and  co-tenant  of  a  large  per- 
sonal and  real  estate,  the  unconscionable  character  of  the 
division  will  be  considered  in  aid  of  the  proof  of  incompeten- 
cy. It  is  not  necessary  that  a  party  should  have  been  ab- 
solutely non  compos  to  entitle  him  to  relief  in  such  a  case. 
Doughty  V.  Doughty.  227 

2.  One  of  the  parties  to  deeds  dividing  a  large  personal  and 
real  estate  between  them  had  been  by  long  intemperance 
and  severe  sicknesses,  producing  frequent  convulsions,  re* 
duced  to  a  very  low  state  of  weakness  of  body  and  imbecility 
of  mind.  The  other  party  was  his  elder  brother,  who  had 
long  been  a  partner  in  business  with  him,  and  thus  in  a  rela- 
tion to  exercise  great  influence  over  him ;  and  the  bargain 
was  such  as  no  honest  or  fair  man  would  think  of  proposing 
or  ought  to  be  willing  to  accept  The  deeds  were  declared 
to  be  fraudulent  and  void.  A. 

3.  Relief  in  such  cases  does  not  depend  on  the  question  wheth- 
er the  precise  degree  of  imbecility  charged  in  the  bill  ia 
proved.   Imbecility  calling  for  relief  under  the  circumatanoas 
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may  be  proved,  and  acted  upon  by  the  court,  though  it  be 
not  the  degree  of  imbecility  charged  in  the  bill.  16. 

4.  A.  B.  C.  and  others  were  constituted  a  body  corporate,  with 
a  certain  capital  to  be  divided  into  shares,  and  autfaori^  to 
construct  a  railroad  or  McAdamized  road.  A  loan  becoming 
necessary  to  complete  the  road,  it  was  resolved,  at  a  meet- 
ing of  the  Directors  and  stockholders,  that  the  Company 
should  borrow  a  certain  sum.  The  money  could  not  be 
borrowed  on  the  credit  of  the  Company,  and  A.,  B.  and  C. 
borrowed  the  money  on  their  own  individual  credit,  and  ad- 
vanced it  as  a  loan  to  the  Company ;  and  the  Company,  to 
secure  the  re-payment  thereof,  with  interest,  executed  to  A., 

B.  and  C.  an  obligation  conditioned  for  the  payment  of  said 
sum  in  five  years,  with  interest  semi-annually,  and  a  mortgage 
of  all  the  lands  contained  within  the  bounds  of  Uieir  road  as 
located,  graded,  d^c,  and  all  the  materials  of  which  said  road 
was  constructed,  and  the  appendages  thereof,  and  all  divi- 
dends, proceeds  and  profits  which  might  thereafter  be  de- 
clared or  accrue  from  the  use  of  the  road.  And  the  Com- 
pany, by  a  clause  in  the  mortgage,  covenanted  that  the 
proceeds  and  profits  arising  from  the  road  should  be  applied, 
in  the  first  place,  at  the  end  of  each  half  year  from  the  date 
of  the  mortgage,  to  the  payment  of  the  half  year's  interest 
And  in  order  to  indemnify  A.,  B.  and  C.  against  more  than 
their  proportionate  part  of  any  loss  that .  might  accrue  by 
reason  of  any  insufRciency  of  the  mortgaged  property 
to  pay  the  sum  so  loaned,  certain  other  stockholders  of 
the  Company,  together  with  A.,  B.  and  C,  entered  into 
an  agreement  under  seal  by  which  the  said  other  stock- 
holders agreed  with  A.,  B.  and  C.  that  if  the  mortgaged  prop- 

,  erty  should  be  insufficient  to  pay  the  said  sum  and  interest, 
so  that  any  loss  or  deficiency  should  happen,  each  of  them 
and  each  of  the  said  A.,  B.  and  C.  should  bear  an  equal  por- 
tion of  such  loss  or  deficiency  ;  and  that  if  any  of  them 
should,  before  or  at  the  time  such  loss  or  deficiency  should 
be  ascertained,  become  or  be  unable  to  pay  his  proportion* 
ate  share  thereof,  then  such  of  them  as  should  remain  solv- 
ent and  able  should  sustain  such  loss  equally  with  the  said 
A.,  B.  and  C.  And  they  further  covenanted  and  agreed,  to 
and  with  the  said  A.,  B.  and  C,  that  if  the  mortgaged  prop* 
erty  should  prove  insufficient  to  pay  said  sum  and  interest, 
so  that  a  loss  or  deficiency  should  happen,  then  they,  their 
executors  dec.  would  forthwith  pay  such  sum  to  A.,  B.  and 

C,  their  executors  dec.  as  would  divide  said  loss  or  deficien- 
cy between  such  of  them  as  remain  solvent  at  the  time  such 
loss  or  deficiency  should  be  ascertained,  and  that  the  said 
A.,  B.  and  C,  severally,  should  bear  an  equal  part  of  such 
loss. 

The  mortgage  becoming  payable  and  remaining  unpaid.  A.,  B. 
and  C.  filed  their  foreclosure  bill,  and  obtained  a  decree  for 
the  sale  of  the  mortgaged  property ;  and  it  was  sold  by  the 
Sheriff.    The  amount  of  the  sales  was  insufficient  to  pay 
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the  mortgage;  and  the  amount  of  the  deficiency  was  ascer- 
tained by  and  on  the  day  of  the  sale. 

A.,  B.  and  C.  filed  their  bill^  charging,  that  certain  of  the  par- 
ties to  the  said  agreement  (naming  them)  were,  at  the  time 
when  such  deficiency  was  ascertained,  unable  to  pay  their 
respective  portions  thereof;  and  that  certain  other  parties  to 
the  said  agreement  (naming  them)  remained  and  were  solv- 
ent and  able  to  pay  their  respective  proportions  of  such  de- 
ficiency, and  were  the  only  parties  to  the  said  agreement, 
other  than  the  complainants,  that  remained  and  were  solvent 
and  able  as  aforesaid  ;  and  these  last  named  persons  only 
were  made  defendants  in  the  bill. 

The  bill  prayed  that  the  defendants  might  discover  whether 
they  were  solvent  and  able  to  pay  their  respective  propor- 
tions of  the  deficiency,  or  &ny  part  and  how  much  of  their 
said  proportions ;  and  that  they  might  be  decreed  to  bear 
the  said  loss  and  deficiency  equally  with  the  complainants ; 
and  that  if  it  should  appear  by  the  said  discovery,  or  other- 
wise, that  at  the  time  when  said  deficiency  was  ascertained 
any  or  either  of  the  defendants  was  unable  to  pay  his  pro- 
portion, then,  that  such  of  the  defendants  as  then  were  solv- 
ent  and  able  might  be  decreed  to  pay  to  the  complainants 
their  respective  proportions  of  the  deficiency. 

The  construction  of  the  agreement  was  held  to  be,  that  the 
loss  which  should  accrue,  either  from  the  deficiency  of  the 
mortgaged  premises  or  from  inability  in  any  of  the  parties 
to  the  agreement  to  pay  their  full  proportion  of  the  deficien- 
cy, should  be  borne  equally  by  such  of  the  parties  to  the 
agreement  as  should  be  able  to  bear  an  equal  propoTtion  of 
such  whole  loss  with  each  of  the  complainants ;  and  that, 
therefore,  all  the  parties  to  the  agreement,  other  than  the 
complainants,  should  have  been  made  parties  defendlhts  in 

,     the  bilL     Black  v.  Shreeve.  440 

Held,  that  the  complexity  of  the  said  agreement  and  the  mul- 
tiplicity of  suits  it  might  give  rise  to  at  law  were  grounds 
on  which  a  court  of  equity  might  entertain  a  bill  for  the  ad- 
justment of  the  contribution  called  for  by  the  agreement  in 
one  suit.  ,  lb. 

One  of  the  subscribers  to  the  said  agreement  had  died,  after 
the  amount  of  the  deficiency  was  ascertained,  leaving  a 
will,  of  which  C,  D.  and  E.  were  appointed  executors.  C, 
in  his  individual  capacity,  was  a  complainant  in  the  bill,  and 
D.  and  E.,  the  other  two  of  the'  said  executors,  were  made 
defendants  as  such  executors. 

Held,  that  it  was  not  necessary  that  C.  should  be  made  a  de- 
fendant as  one  of  the  said  executors.  lb. 

Held,  that  the  terms  of  the  said  mortgage  required  a  sale  un- 
der it  of  whatever  could  be  sold  under  it ;  and  that  such 
sale  and  the  proceeds  of  it  fixed  the  amount  of  the  defi- 
ciency, lb, 

AMENDMEMT.    Vide  Fraudulent  Conveyance,  3. 
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ANSWER.    Wide  Phadings. 

APPEAL.  Vide  Guardian  and  Ward,  1.  Executors  andAdmims- 
trators,  3.  Partnership,  9.  Court  of  Errors  and  Appeals, 
Practice,  1,  2. 

ARGUMENT  (ORDER  OF.)  Vide  Pleadings,  BiU  of  InUrpUad- 
er,  8. 

ASSIGNMENT. 

1.  In  equity  there  may  be  such  an  agreement  by  parol  as  will 
pass  the  right  to  a  chose  in  action  ;  bat  the  proof  of  the 
agreement  should  be  clear.  Rowe  v.  Administrators  of 
Hoagland.  131 

Vide  Fraudulent  Conveyance,  I,  2,  3/4.  Mortgage,  4.  Re- 
ceiver, 5. 

ATTACHMENT.    Vide  Injunction,  6. 

AUTHORITY.    Vide  Receiver,  6. 

B 
BILL.    Tide  Pleadings. 

C 

CHARITABLE  BEQUEST.    Vide  Legacy,  2.    Devise,  2. 

CHOSE  IN  ACTION.    Vide  Assignment,  1. 

COMMISSION. 

1.  A  commission  for  the  examination  de  bene  esse  of  a  non- 

*    resident  infirm  witness  may  be  awarded  before  issue  joined 

Leonard  v.  Sutphen.  545 

COMMISSIONS.     Vide  Guardian  and  Ward,  1.    Executors  and 

Administrators,  3. 

* 

CONFIRMATION  (OF  SALE.)    Vide  Trust,  1. 
CONSIDERATION,  INADEQUATE.    \ide  Release,  1. 
CONSTITUTION.    Vide  Land,  1.    Railroad,  I. 

CONVEYANCE,  VOLUNTARY, 

1.  A.  having  contracted  to  bay  a  lot  of  land  from  B.,  and  there 
being  judgments  against  A.,  it  was  agreed  between  them 
that  B.  should  make  the  deed  to  a  brother  of  A.,  in  trust  for 
an  infant  son  of  A.,  the  brother  and  son  having  no  knowl- 
edge of  the  transaction  at  the  time ;    and  that  the  deed 
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should  not  be  recorded ;  and  that  when  A.  should  settle 
with  his  creditors,  B.  should  make  a  deed  to  A.  A.  paid 
the  money  for  the  lot,  and  B ,  afterwards,  in  the  absence 
of  A.  from  the  State,  made  the  deed  to  the  brother  in* 
trust,  &c.»  and  had  it  recorded.  Subsequently,  C.  agplied 
to  A.,  who  was  in  possession  of  the  lot,  for  Uie  purchase 
of  it,  and  A.  agreed  to  sell  it,  and  to  procure  a  deed  from 
the  brother  to  C.  C.  requested  A.  to  show  him  the  title 
papers,  but  the  deed  to  the  brother  could  not  be  found,  or 
was  not  produced.  C.  then  applied  to  the  Clerk  of  the 
County  for  ^certificate  of  the  title  as  it  appeared  on  the 
records ;  and  the'  Clerk's  certificate,  by  mistake,  gave  the 
deed  from  A.  to  the  brother  as  an  absolute  deed,  unlimited 
by  any  trust ;  whereupon  C.  took  a  deed  from  the  brother 
and  paid  the  purchase  money.  C.  had  no  notice  of  the 
trust  other  than  the  constructive  notice  by  the  record.  Held, 
that  C.'s  title  was  good.  Newark  Aqueduct  Company  ▼• 
Joralemon,  304 

CORPORATION.    Vide  Agreement,  4.    Receiver,  5.     Frauds  hy 
Incorporated  Companies,  1^  2. 

COSTS. 

1.  A  bill  had  been  filed  against  "  The  Trenton  Delaware  Falls 
Company"  on  the  ground  of  insolvenc}',  on  which  receivers 
had  been  appointed,  and  a  sale  made,  by  the  receivers,  of  all 
the  real  estate  of  the  company,  free  from  all  incumbrances. 
The  proceeds  were  ordered  to  be  paid  in  discharge  of  in- 
cumbrances, according  to  the  priority  thereof.  The  Tren- 
ton Bank  held  mortgages  on  all  the  real  estate  of  the  com- 
pany. The  Falls  Company,  after  giving  the  mortgages  to 
the  Bank,  and  before  the  filing  of  the  said  bill,  sold  a  part 
of  their  real  estate,  all  of  which  was  so  mortgaged  to  the 
Bank,  to  B.  and  H.  The  Bank  bought  at  the  receiver's  sale 
all  the  real  estate  then  held  by  the  Falls  Company;  and  re- 
ceived from  the  proceeds  of  the  sale  the  full  amount  of  their 
incumbrances ;  and  the  proceeds  of  the  sale  were  not  sufli- 
cient  to  pay  P.  T.  S.  the  amount  of  a  judgment  obtained  by 
him  subsequent  to  the  mortgage  held  by  the  Bank«  and  sab- 
sequent  to  the  sale  by  the  Falls  Company  of  a  part  of  their 
real  estate  to  B.  and  H.  P.  T.  S.  filed  a  bill  against  B.  and 
H.,  to  compel  them  to  contribute  towards  the  payment  of 
his  judgment  so  much  as  wouH  have  been  a  just  proportion 
of  the  amount  of  the  mortgages  held  by  the  Bank  to  be  paid 
out  of  the  lands  so  sold  to  B.  and  H.,  and  which  were  cov- 
ered by  the  mortgages  to  the  Bank.  After  the  filing  of  this 
bill,  and  after  answer  and  replication  filed  and  evidence 
taken.  P.  T.  S.  caused  an  execution  to  be  issued  on  his 
judgment,  and  caused  a  sale  to  be  made  by  the  SheriflT  of  all 
the  real  estate  of  the  Falls  Company  which  had  been  so 
sold  by  the  receivers ;  under  the  idea  entertained  by  his 
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coansel  that  the  said  sale  by  the  receivers  was  void.  At  this 
sale  the  Bank  bid  a  sum  sufficient  for  the  payment  of  the 
judgment  of  P.  T.  S.,  and  the  SheriflT  struck  off  the  property 
to  the  Bank,  and  gave  the  Bank  his  Sheriff's  deed  for  it ; 
and  the  judgment  of  P.  T.  S.  was  paid  with  the  money  re* 
ceived  by  the  Sheriff  from  the  Bank  on  this  sale.  A  motion 
was  then  made,  on  behalf  of  B.  and  H.,  tluit  the  said  bill 
of  P.  T.  S.  be  dismissed  with  costs.  The  court  dismissed 
the  bill  without  costs.    Smith  v.  Brown.  526 

COUNSEL  FEES.    Vide  Guardian  and  Ward,  1. 

COURT  OF  ERRORS  AND  APPEALS.    Practice. 

1.  On  appeal  from  an  order  dissolving  an  injunction,  the  Chan- 
cellor granted  an  order  staying  the  proceeding  to  restrain 
which  the  injunction  had  issued  until  the  next  sitting  of  the 
Court  of  Errors  and  Appeals.  A  motion  was  made  in  that 
court,  at  its  next  sitting,  for  an  order  extending  the  stay 
until  the  hearing  on  the  appeal.  Held,  that  the  Court  of 
Errors  and  Appeals  had  power  to  make  such  an  order ;  but 
that  the  granting  or  refusing  it  rested  in  the  sound  discretion 
of  the  court.  It  was  denied  in  this  case.  Doughty  y.  Som- 
ervUle  and  Easton  R.  R.  Co.  631 

2.  The  Chancellor  had  dissolved  an  injunction  which  had  been 
granted  at  the  instance  of  the  complainant  in  Chancery, 
who  was  the  appellant  in  this  court,  restraining  the  defend- 
ant in  Chancery,  the  respondent  in  this  court,  from  further 
proceedings  upon  an  execution  issued  out  of  the  Court  of 
Chancery.  An  appeal*  having  been  taken,  the  Chancellor, 
at  the  instance  of  the  appellant,  made  an  order  restraining 
the  respondent  from  proceeding  upon  his  execution  until  the 
hearing  of  the  appeal  or  the  order  of  the  Court  of  Errors 
and  Appeals  to  the  contrary.  Upon  the  coming  in  of  the 
appeal,  a  motion  was  made  in  behalf  of  the  respondent  to  be 
relieved  from  the  effects  of  this  order,  and  to  be  permitted 
to  proceed  upon  the  execution.  The  motion  was  denied. 
Ryerson  v.  Boorman.  640 

CREDITOR'S  BILL.     Vide  Fraudulent  Conveyance,  1, 2,  3,  4. 

D 

DEMURRER.     Vide  Pleadings. 

DEVISE. 

1.  The  will  gave  to  T.  R.  what  might  be  realized  and  received 
on  a  certain  bond  and  mortgage,  describinff  it,  which  the 
testator,  at  the  time  of  making  the  will,  held  against  H.  B. 
After  the  making  of  the  will,  the  testator,  in  his  lifetime,  re- 
ceived a  deed  for  the  mortgaged  premises  in  full  satisfaction 
of  the  bond  and  mortgage.     Held,  that  the  will  operated  as 
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a  devise  ia  fee  of  the  mortgaged  premises.    Executor  of 
Baldwin  v.  Baldwin,  211 

12.  A  devise  of  a  lot  of  land  to  A.,  in  trust,  as  the  site  for  a 
bailding  for  a  free  school  for  the  benefit  of  all  poor  children 
within  a  certain  district  in  a  city,  and  a  lecture  room  for  re- 
ligious worship,  and  of  another  lot  of  land  as  a  site  for  a 
dwelling  house  to  be  occupied  by  the  minister  that  may  from 
time  to  time  officiate  in  the  said  room,  the  said  lecture  room 
to  be  for  the  use  of  the  denomination  of  Christians  called 
Methodist  Episcopal,  and  a  bequest  of  $1200  towards  the 
said  building  are  good.  lb. 

8.  A.  devised  real  estate  to  his  widow  for  life,  and  ordered  it 
to  be  sold  after  her  death,  and  the  proceeds  to  be  equally 
divided  among  the  children  of  his  brothers  and  sisters.  A. 
had  three  brothers  and  a  sister.  Two  of  his  nephews  and 
one  of  his  nieces  had  died  before  the  making  of  the  will, 
leaving  issue.  Held,  that  such  issue  were  not  entitled  to 
any  share. 

One  of  the  nieces  died  after  the  testator's  death,  and  in  the 
lifetime  of  the  widow.  Held,  that  she  had  a  devisable  in« 
terest.     Van  (xieson  v.  Howard,  462 

DISCOVERY. 

1.  A  bill  was  filed  by  one  heir  at  law,  against  another  heir  at 
daw,  who  was  also  administrator  of  the  personal  estate  of 
the  intestate,  for  the  discovery  of  deeds ;  one,  made  by  the 
intestate,  in  his  lifetime,  and  his  wife,  the  mother  of  the  par- 
ties, of  property  belonging  to  the  wife,  to  A.  B.j  the  other, 
a  deed  from  A.  B.  to  the  intestate,  in  his  lifetime  ;  neither  of 
which  had  been  recorded.  The  bill  stated  that,  after  the 
death  of  the  intestate,  the  defendant  had  by  fraud  and  cir- 
cumvention procured  a  will  to  be  made  by  the  mother,  giving 
the  property  to  him  ;  and  prayed  a  discovery  of  the  deeds  ; 
and  also  prayed  the  relief  that  the  deeds  might  be  estab- 
lished ;  and  that  the  defendant  may  be  directed  to  account 
for  the  complainant's  portion  of  the  rents  and  profits.  The 
answer  discovered  the  deeds,  but  set  up  facts  on  which  it 
claimed  that  they  were  inoperative ;  and  denied  that  the 
will  made  by  the  mother  was  procured  by  fraud.  On  the 
pleadings  and  proofs  it  was  ordered,  that  the  bill  be  retained 
for  twelve  months,  and  the  complainant  be  at  liberty  to 
bring  an  ejectment ;  and  that  the  defendant  produce  the 
deeds  on  the  trial  thereof;  reserving  all  further  directions. 
Tomlinson  v.  Sheppard.  80 

*  Vide  Injunction,  4.     Fraudulent  Conveyance,  1 ,  2,  3,  4. 

E 

EQUITY.    Vide  Agreement,  4.    Executors  and  Administrators,  4, 
5,  6.    Injunction,  9.    Remedy  at  Law,  1. 

EQUITY  OF  REDEMPTION.    Vide  Mortgage,  6,  7,  8, 9. 
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EVIDENCE. 

1.  On  a  question  of  capacity,  the  mere  ezpreaaion  of  an 
opinion  by  a  witness,  not  founded  on  any  facts  stated  by 
him  from  which  the  Coart  may  jndge  of  the  soandneas  of 
the  opinion  expressed,  if  it  be  any  evidence  at  all,  is  tiie 
lightest  possible  evidence.     Doughty  v.  Doughty  643 

Vide  Incapacity,  mentdt,  1,  2.     Mortgage,  5. 

EXECUTION. 

!•  A  decree  in  a  mortgage  case  was  appealed  from ;  and  pending 
the  appeal,  and  within  a  year  from  the  date  of  the  decree,  an 
agreement,  under.seal,  was  made  between  the  partiea,  that 
a  certain  portion  of  the  amount  due  on  the  decree  shoald  be 
paid  half  yearly,  and  that  instalments  of  principal  should  be 
paid  on  the  execution  of  the  agreement;  that  the  interest  on 
the  balance  should  be  paid  yearly,  and  that  instalments  of 
principal  should  be  paid  yearly ;  and  that  on  failure  in  pay- 
ing any  instalment  the  complainant  should  be  at  liberty  to 
issue  execution  on  his  decree.  Held,  that  on  failure  of  pay- 
ment of*  an  instalment  an  execution  might  issue  after  a 
ye&T  mihout  scieri  facias    HaUiday  v,  Johnson,  22 

Vide  Lien,  1. 

2.  EXECUTION,  (CONTROL  OF,)    Vide  Mortgage,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Insolvency  is  not  a  sufficient  reason  for  taking  the  adminis- 
tration of  an  estate  out  of  the  hands  of  executors. 

Facts  insufficient  to  authorize  it  to  be  done.  Schenck  ▼.  E^rs 
of  Schenck,  140 

2.  No  higher  duty  rests  on  a  Court  of  Equity  than  that  of  in- 
sisting on  a  plain,  direct  and  faithful  performance  of  the 
trust  reposed  in  executors.  Pennington  v.  Ea^rs,  of  Foid- 
ler,  343 

3.  The  Orphans'  Court  opened  the  accounts  of  executors  on  an 
allegation  of  fraud  or  mistake,  and  determined  that  a  certain 
sum,  62,000,  did  not  belong  to  the  estate,  and  should  not 
have  been  brought  into  the  account  by  the  executors,  and 
struck  it  out,  and  also  stmck  out  a  portion  of  the  commis* 
sion.  On  appeal  to  the  Prerogative  Court,  the  decree  of  the 
Orphans'  Court  striking  out  the  62,000  was  reversed. 
Held,  that  the  commissions  struck  out  might  be  restored. 
Adm'r  of  Stevenson  v.  Ex^rs  of  Hart.  471 

4.  Executors,  in  several  partial  accounts  which  had  been  ex> 
hibited  to  the  Orphans'  Court,  had  accounted  separately; 
and  no  objection  had  been  made  to  that  mode  of  aceoont* 
ing,  nor  any  effort  to  mMke  the  executors  answeraUe 
jointly ;  and  there  was  no  evidence  that  either  of  the  sepa- 
rate accountants  ever  agreed  to  become  liable  for  what  had 
been  received  by  either  of  the  others;  nor  evidence  that  the 
executors  assumed  the  uncollected  securities  and  agreed  to 
account  to  the  residuary  legatees  for  the  amount  of  them. 
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H1M9  that  the  executors  were  not  jointly  responsible. 
Merselis  v.  Ex'n  ofMersdis,  557 

5.  Partial  accounts  of  executors  exhibited  to  and  allowed  by 
the  Orphans'  Court  will  not  prevent  a  person  interested  in 
the  estate  from  bringing  the  executors  into  this  Court  for 
a  final  settlement.  lb, 

6.  As  long  as  the  estate  is  not  finally  settled,  this  Court  may 
durect  a  statement  of  the  whole  account  from  the  beginning, 
and  take  its  own  measures  to  compel  the  payment  of  the 
moneys  found  in  the  hands  of  the  executors  by  a  final  ac- 
count in  this  Court,  notwithstanding  the  Orphans'  Court,  on 
partial  accounts,  directed  the  distribution  of  the  balances 
thereby  found  to  be  in  the  hands  of  the  executors.  lb. 

Vide  Injunction,  5, 11.    Release,  1,  2.     Parties,  L 


FISHERY.    Vide /njunction,  I. 

FIXTURES. 

1.  A.  bought  of  B.  a  mill  seat  with  k  saw-mill  thereon,  driven 
by  water  power,  and  paid  part  of  the  purchase  money,  and 
gave  B.  a  mortgage  on  the  premises  for  the  residue  of  the 
purchase  money.  A.  converted  the  building,  by  alterations 
and  additions,  into  paper  mills,  putting  in  the  machinery 
proper  for  that  purpose,  and  a  new  water-wheel ;  the  mills 
being  made  complete  as  mills  to  be  driven  by  the  water 
power  on  the  premises.  It  appearing,  after  several  years, 
that  in  unusually  dry  seasons  the  water  was  not  sufficient  to 
drive  the  mills  all  the  time,  A.  placed  a  steam  engine  in  the 
cellar  of  one  of  the  buildings,  and  applied  the  power  of  the 
engine  directly  to  the  driving-wheel,  so  that  the  machinery 
of  the  mill  moved  precisely  as  if  the  wheel  was  iturned  by 
the  water.  Held,  that  the  engine  did  not  become  subject  to 
the  mortgage,  but  might  be  removed  from  the  premises. 
Randclphy,  Gwynne*  88 

FORECLOSURE.    Vide  Mortgage,  6, 7, 8,  9. 

FRAUD.    Vide  Fraudulent  Conveyance,  1.     Frauds  by  Incorporated 
Companies,  1.    Injunction,  7. 

FRAUDULENT  CONVEYANCE. 

1.  The  statute  entitled  "  An' act  respecting  the  Court  of  Chan- 
ry,"  Rev.  Stat  921,  providing  that  on  the  return  <*  no  goods," 
on  an  execution  issued  on  a  judgment  at  law,  a  bill  may  be 
filed  for  the  discovery  of  any  property,  thing  in  action,  dec, 
belonging  to  the  debtor,  or  held  in  trust  for  him,  made  no 
change  as  to  the  rights  of  creditors  against  the  fraudulent  con- 
veyance of  property  that  may  be  reached  by  execution. 
This  class  of  cases  stand  as  they  did  before  the  statute. 
Lore  v.  Getsinger,  191 
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2.  Three  creditors  had  obtained  jadgments  in  a  Jostice's  Cout 
against  the  same  defendent ;  the  jadgments,  with  the  eosta 
thereon,  amounting,  together,  to  $103 ;  and  had  issued  exe- 
cutions thereon,  which  were  all  returned  *'  no  goods."  bfeld, 
that  they  might  unite  as  complainants  in  a  bill  to  set  aside  a 
fraudulent  transfer  of  personal  property  that  might  be  reach- 
ed bj  execution.  lift. 

3.  The  bill  charged,  also,  that  a  certain  conveyance  by  the  de- 
fendant of  real  estate  was  fraudulent ;  and  prayed  that  that, 
also,  might  be  set  aside.  After  the  bill  was  filed,  one  of  the 
creditors  obtained  a  judgment  against  the  defendant  in  a 
higher  court,  which  was  a  lien  on  lands,  (the  judgments  in 
the  Justice's  Court  being  no  liens  on  lands.)  An  amend- 
ment of  the  bill  to  introduce  the  subsequent  judgment  was 
not  permitted.  Ih. 

4.  Facts  on  which  the  transfer  of  personal  estate  was  declared 
void  as  against  creditors.  lb. 
Vide  Conveyance,  VoluiUary,  1.    Injunction,  7. 

FRAUDS  BY  INCORPORATED  COMPANIES. 

1.  A  judgment  which  was  not  entered  until  after  the  appoint- 
ment of  a  Receiver,  under  the  "  Act  to  prevent  Frauds  by  In- 
corporated Companies,  is  not  entitled  to  preference.  KeQy 
V,  Neshanic  Mining  Co,  579 

2.  Semble,  That  a  judgment  which  was  not  entered  until  after 
injunction  granted  under  the  said  act  is  not  entitled  to  pref- 

f  erence.  lb. 

G 

GUARDIAN  AND  WARD. 

1.  A  Guardian's  account,  prepared  by  himself,  was  presented 
to  the  Surrogate  on  the  day  the  ward  came  of  age,  and  was 
by  the  Surrogate,  without  being  particularly  examined  by 
him,  (the  Guardian  showing  the  receipt  ol  the  ward,  who 
was  present  and  said  he  believed  the  account  to  be  right,) 
reported  to  the  court  and  allowed  by  the  court  By  a  mem- 
orandum at  the  foot  of  the  account,  it  appeared  that  com- 
missions, if  they  had  not  been  paid  by  the  ward,  were 
waived  by  the  Guardian.  It  subsequently  appeared  that 
there  were  mistakes  in  the  account,  against  the  ward ;  one 
in  the  footing  of  a  column,  and  the  other  in  a  miscalcula- 
tion of  interest  On  the  application  of  the  ward,  the  Or- 
phans' Court  opened  the  account  on  the  showing  of  these 
mistakes  apparent  on  the  face  of  it,  and  directed  a  re-state* 
ment  of  the  account  correcting  these  mistakes,  and  directed 
the  allowance  to  the  Guardian,  in  the  re-stated  account,  of 
the  amount  of  the  commissions  which*  had  thus  been,  if  not 
paid  by  the  ward,  waived  by  the  Guardian,  and  directed  the 
allowance  of  counsel  fees  to  the  Guardian. 

The  Ordinary,  on  appeal,  directed  both  these  allowances  to  be 
struck  out;  and  directed  the  Register  of  the  Prerogative 
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Court  to  restate  the  acconnt  accordingly.    RunJde  v,  Gale. 

101 
2.  A  father,  without  taking  out  letters  of  guardianship,  acted 
as  the  guardian  of  the  estate  of  his  daughter,  received  moneys 
expressly  in  that  character,  and  receipted  for  them  in  that 
character.  Held,  that  lapse  of  time  in  analogy  to  the  Stat- 
ute of  Limitations  was  no  defense.  Pennington  v.  Exec- 
utors  of  Fowler.  343 


IMBECILITY  OF  MIND.    Vide  Evidence,  1.    Incapacity,  men* 
Ud,  1,  2. 

INFANCY. 

1.  A  sale  and  conveyance  made  by  persons  of  full  age,  of  lands 
which  had  been  conveyed  to  them  while  under  age,  in  ex- 
change for  lands  conveyed  by  them,  was  held  to  be  a  con- 
firmation of  the  deed  made  by  them  while  under  age.  Wil- 
lam  r.  Mayhee.  500 

INCAPACITY,  MENTAL. 

1.  That  the  complainant,  before  the  making  of  the  contract, 
had  had  a  severe  attack  of  illness,  from  whi'fch  time  he  was 
a  less  active,  enterprising  business  man  than  before ;  that 
he  was  a  man  of  intemperate  habits ;  that  he  was  subject  to 
occasional  fits,  arising  from  the  habits  of  intoxication ;  that 
his  mind  was  less  vigorous  than  when  his  habits  were  cor- 
rect, does  not  show  £at  he  was  deprived  of  his  right  reason, 
or  incapable  of  managing  his  affairs  or  business.  Doughty 
V.  Doughty,  643 

2.  The  bill  stated,  that  at  the  time  of  the  making  of  the  parti- 
tion sought  to  be  avoided,  the  complainart  was  deprived  of 
his  right  reason,  and  was  of  unsound  mind,  and  totally  inca- 
pable of  transacting  any  business,  or  of  the  government  of 
himself  and  management  of  his  afiairs,  and  stated  what  the 
partition  was.  Held,  that  under  this  bill  the  court  could  not 
decree  for  the  complainant,  and  set  aside  the  contract  upon 
evidence  of  imbecility  of  mind  and  the  ground  that  the  par- 
tition was  so  unequal  as,  joined  with  the  incapacity  of  the 
complainant,  to  raise  a  presumption  of  fraud  in  the  defendant 
in  procuring  the  deed  of  partition.  lb. 

Vide  Agreement,  1,  2,  3.    Release,  2. 

INCUMBRANCE.     Vide  Mortgage,  4.     Costs,  I. 

INJUNCTION; 

1.  W.  H.  was  seized  of  land  bordering  on  the  Delaware  river, 
and  held  and  enjoyed  a  fishery  in  the  said  river  opposite  his 
said  lands,  as  appurtenant  thereto.  After  his  death,  intes- 
tate, the  Orphan's  Court  of  the  county  in  which  the  lands 
are  situated  appointed  Commissioners  to  make  partition  of 
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his  real  estate  among  his  heirs  at  law.  The  CommisaionerSy 
in  making  partition,  separated  the  lands  lying  contignoas 
to  the  river  from  the  fishery,  by  lines  and  fixed  monuments, 
and  severed  and  8«t  off  the  fishery  as  a  separate  share  of 
the  estate,  the  line  of  separation  being  the  usual  high  water 
mark.  An  injunction  which  had  been  granted  restraiuing 
the  owner  of  the  land  from  building  a  wall  on  the  said  line 
was  dissolved.    Howell  v.  Robb.  17 

2.  If  there  be  a  serious  question  whether  machinery  in  a  build- 
ing is  covered  by  a  mortgage,  the  court  will  interpose  to 
prevent  its  removal  until  the  question  can  be  settled*  Huieh- 
tfuon  V.  Johnson,  40 

The  mortgagor  should  be  made  a  party  in  a  suit  raising  such 
question.  lb. 

S.  The  assertion  of  a  right  the  existence  or  non-existence  of 
which  is  properly  determinable  at  law,  and  the  exercise  of 
which  will  do  no  injury  to  the  party  denying  it,  is  no  ground 
for  an  injunction.  Doughty  o.  The  Som,  and  East.  jR.  A. 
Co.  51 

4.  In  a  bill  for  a  discovery  in  aid  of  a  defense  at  law,  an  in- 
junction was  granted  restraining  further  proceedings  in  the^ 
action  at  law.  The  defendant  answered  the  bill,  denying 
its  allegation,  and  making  no  discovery.  The  injunction 
was  dissolved.     Grafton  v.  Brady.  79 

5.  On  a  bill  charging  Executors  with  having  converted  a  part 
of  the  estate  to  their  own  use,  and  the  insolvency  of  the 
Executors,  and  that  they  are  about  to  sell  real  estate  in  a 
manner  forbidden  by  the  will,  and  the  apprehension  of  the 
complainant  that  they  will  convert  the  proceeds  of  such  in- 
tended sale  also  to  their  own  use,  an  injunction  waa 
granted  restraining  such  sale.     Schenck  v.  Ex'rs  of  Sehenck. 

140 
C.  A.  left  his  residence  in  New  Jersey,  and  went  to  the  city 
of  New  York,  on  the  4th  of  June,  1846.  On  the  10th  of 
June,  1846,  a  creditor  of  A.  sued  out  an  attachment,  by 
virtue  of  which  A.'s  property,  real  and  personal,  was  at- 
tached. In  January,  1848,  the  Auditors  under  the  attach- 
ment sold  the  house  where  A.'s  family  resided,  and  it  waa 
bought  by  B.;  and  in  February  following  B.  brought  au 
ejectment.  A.'s  wife,  or  widow  if  he  was  dead,  filed  a  bill 
stating  grounds  on  which  she  believed  he  had  met  a  violent 
death  in  New  York;  and  claiming  dower,  and  that  B.  could 
not  dispossess  her  until  he  had  assigned  her  dower;  and 
obtained  an  injunction  against  the  ejectment 
The  answer  stated  facts  upon  which  the  defendant  submitted 
that  A.  had  absconded  from  his  creditors,  and  that  there 
was  no  sufficient  ground  on  which  to  find  that  he  was  dead, 
seven  years  from  his  departure  not  having  expired.  The 
injunction  was  dissolved.     Hamilton  o.  Ross.  465 

7.  In  February,  1841,  E.  recovered  a  judgment  against  M.  F. 
F.,  and  issued  a  Ft  Fa,  which  was  levied  on  a  farm  and  a 
house  and  lots,  as  the  property  of  M.  F.  F.    R.  R.  F.,  a  son 
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of  M.  F.  F.,  for  himself  and  as  guardian  of  his  infant  chil- 
dren, filed  a  bill^  stating  that  the  said  M.  F.  F.,  in  July,  1833^ 
"  bj  deed  of  bargain  and  sale,  sold  and  eonvejed"  to  the 
said  R.  R.  F.,  his  heirs,  dec,  the  said  farm ;  and  that  in  De- 
cember,  1837,  the  said  M.  F  F.,  "by  a  deed  of  bargain  and 
sale,  sold  and  convejed"  to  the  said  infants,  their  heirs,  dec, 
the  said  house  and  lots ;  both  which  deeds  the  bill  states 
were  recorded  May  25,  1846  ;  and  stating  facts  tending  to 
support  the  validity  of  die  deeds ;  and  praying  an  injunction 
restraining  E.  from  proceeding  on  his  execution.  The  in- 
junction was  allowed.  An  answer  was  put  in  denying  the 
bona  Jides  of  the  deeds,  and  stating  facts  tending  to  show 
the  want  thereof,  and  denying  their  validity  as  against  the 
judgment  for  that  reason ;  and  also  denying  their  validity 
as  against  the  judgment  by  reason  of  their  not  having  been 
recorded  within  fifteen  days. 
The  Chancellor  said  that  both  questions  were  properly  triable 
at  law,  on  ejectment  by  the  purchaser  under  the  execution, 
and  that  the  judgment  creditor  should  be  permitted  to  pro* 
ceed  to  a  sale  under  his  execution.  The  injunction  was 
dissolved.    Freeman  v.  Elmendorf.  495 

8.  The  bill,  filed  in  1848,  stated  that  in  1819  the  complainant's 
mother,  a  widow,  agreed  with  complainant,  that  he  might 
take  possession  of  a  tract  of  land,  and  make  improvements 
on  it ;  and  that,  in  consideration  of  his  so  doing,  he  might 
take  the  rents,  issues,  and  profits  thereof  during  his  natural 
life.  That  the  complainant  accordingly  took  possession  of 
and  has  since  continued  to  cultivate  the  said  tract,  and  to 
take  the  rents,  issues,  and  profits  thereof,  and  has  built  a 
dwelling  house,  6cc.,  thereon.  That  his  mother,  in  1846 
conveyed  the  said  tract  to  a  daughter  of  the  complatnant, 
in  fee,  for  the  consideration  of  natural  love  and  affection. 
That  the  said  deed  was  accepted  by  the  daughter  with  full 
knowledge  of  the  interest  of  the  complainant,  and  that  it 
was  understood  and  agreed  that  it  was  not  to  take  efiect 
during  the  life  of  complainant.  The  bill  prayed  that  the 
deed  might  be  corrected,  and  that  the  daughter  might  be 
restrained  by  injunction  from  prosecuting  an  ejectment 
The  injunction  was  allowed.  The  mother  was  not  made  a 
party. 

The  answer  denied  all  knowledge  or  information  of  any  agree- 
ment that  the  complainant  was  to  enjoy  the  land  during  his 
life,  or  for  any  other  term,  and  stated  that  the  defendant  is 
informed,  and  believes  that  no  such  agreement  was  ever 
made  between  the  complainant's  mother  and  him;  and 
averred  that  the  deed  to  the  defendant  was  drawn  accord- 
ing to  the  wishes  and  desire  of  complainant's  mother.  Held, 
that  the  mother  should  have  been  made  a  party  defendant. 
And  that,  she  not  being,  made  a  party  defendant,  the  answer 
was  sufiicient  to  dissolve  the  injunction.    Degroot  v.  WrigJu. 

516 

9.  An  injunction  was  applied  for,  restraining  the  defendants  from 

42 
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eontinning  the  working  of  steam  engines  in  a  factory  near 
thed  welling  hoase  of  the  complainant  and  other  boildings 
owned  by  bim  and  occupied  by  his  tenants^  on  the  grounds 
that  the  steam  engines,  when  in  operation,  shook  and  in- 
jured the  said  buildings,  and  that  the  business  carried  on  in 
the  said  factory  was  a  nuisance  to  the  neighborhood.  It 
appeared,  by  affidavits  read  in  opposition  to  the  motion  for 
an  injunction,  that  the  complainant  had  brought  an  action 
at  law  against  the  defendants  for  the  same  alleged  injury, 
and  that  the  jury  had  found  a  verdict  for  the  defendants. 
Injunction  denied*     Durant  v.  Williamson.  547 

10.  On  the  oath  of  E.  6.,  a  single  woman,  that  R.  F.  had  got* 
ten  her  with  child,  and  that  her  child  was  likely  to  be  bom 
a  bastard,  and  to  be  chargeable  to  the  township  of  Warren, 
in  the  county  of  Somerset,  a  warrant  was  issued  by  P.  M. 
and  L.  M.,  two  of  the  Justices  of  the  Peace  of  the  said 
county,  for  the  arrest  of  R.  F.,  and  a  summons  for  the  ap- 
pearance of  the  said  R.  F.  and  £.  6.  before  the  said  two 
justices.  By  virtue  of  this  warrant,  a  constable  of  the  said 
county  arrested  R.  F.,  and  took  him  before  G.  M.,  another 
Justice  of  the  Peace  of  the  said  county.  R.  F.  denied  the 
charge,  and  proffered  himself  ready,  with  H.  S.,  his  friend, 
to  give  the  requisite  security  for  his  appearance  at  the  Gen- 
eral Quarter  Sessions  of  the  Peace,  to  abide  such  order,  dec 
Instead  of  taking  a  recognizance  for  appearance  as  afore- 
said, the  said  justice,  G.  W.,  prepared  a  bond  to  indemnify 
the  township,  which  R.  F.,  with  H.  S.  as  his  surety,  exe- 
cuted, supposing  it  to  be  an  instrument  of  surety  for  ap- 
pearance, d&c,  as  aforesaid.  Afterwards,  an  ezaminatioo 
was  had  before  the  said  P.  M.  and  L.  M.,  justices,  the  Over- 
seers of  the  Poor  of  the  township  attending,  and  the  Justices 
decided  against  making  an  order  of  bastardy  against  R.  F. 
Afterwards  one  of  the  said  Overseers  informed  R.  F.  that 
the  instrument  which  he  and  his  said  surety  had  signed  as 
aforesaid,  was  a  bond  to  indemnify  the  township;  and  that 
the  Overseers  intended  to  enforce  it  R.  F.  thereupon  went 
to  justice  G.  W.  to  inquire  d^c,  who  informed  R.  F.  that 
he,  the  said  Justice,  knew  it  was  the  intention  of  R.  F.  and 
his  said  surety  to  give  security  for  the  appearance  of  R.  F. 
as  aforesaid ;  but  that  the  Constable  told  him,  the  said  Jus- 
tice, that  he  must  prepare  an  indemnifying  bond,  and  he  did 
so ;  but  that,  as  he  had  made  the  mistake,  he  would  make 
out  a  recognizance  for  R.  F.'s  appearance  as  aforesaid,  and 
the  said  Justice  made  out  the  recognizance,  and  sent  it  to 
the  Court  of  Quarter  Sessions,  which  court,  at  the  next  ses- 
sion thereof  discharged  R.  F.  and  his  surety  therefrom ;  and 
afterwards,  the  said  Overseers  commenced  an  action  in  the 
Circuit  Court  of  Somerset  on  the  said  bond  of  indemnity. 

On  a  bill  stating  the  foregoing  facts  an  injunction  was  al- 
lowed restraining  further  proceedings  in  the  said  action. 

The  bill  prayed  a  decree  that  the  said  bond  be  delivered  np  to 
be  cancelled.    No  answer  was  put  in.    An  order  for  proofo 
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was  made,  and  snbaeqaendy  a  decree  for  the  complaiDant 
Field  V.  Cory.  574 

11.  A  cedar  swamp,  of  thirty -three  acres,  was  dev'uied  by  N.  P. 
to  his  Cxecntors,  with  directioDS  to  sell  the  same.  On  Aug. 
6»  1836,  the  Executors  made  a  deed  of  it  to  J.  E,  C,  and  on 
the  same  day  J.  E.  C.  made  a  deed  of  it  to  T.  J.  F.,  one  of 
the  Executors.  In  Aug.,  1843,  T.  J.  F.  gave  a  mortgage  on  it 
to  J.  B.  In  Oct.,  1846,  a  bill  was  filed  by  R.  F.,  against  the 
said  Executors  to  set  aside  the  said  deed,  and  in  Jan.  1848, 
they  were  decreed  to  be  void ;  and  the  decree  directed  that 
the  cedar  swamp  be  sold  by  a  master ;  and  it  was  so  sold,  in 
May,  1848,  and  E.  W.  purchased  it  at  that  sale.  J.  B.  waa 
not  made  a  party  to  that  suit  In  June,  1848,  J.  B.  filed 
his  bill  on  the  mortgage  given  to  him  by  T.  J.  F.,  and  in 
September,  1848,  a  decree  pro  con,  was  made  for  the  sale 
of  the  mortgaged  premises ;  and  they  were  sold  in  January, 
1840,  and  was  bought  by  J.  B.  (leaving  a  balance  due  on 
the  mortgage )  R.  F.  and  E.  W.  were  not  made  parties  to 
the  said  suit  of  J.  B  E.  W.,  after  her  said  purchase  at  the 
master's  sale,  cut  a  part  of  the  cedar  growing  in  the  swamp, 
and  moved  it  to  lands  of  a  third  person,  where  it  was  struck 
off  at  vendue  to  bidders;  and  J.  B,  after  his  purchase  under 
the  said  decree  on  his  mortgage,  filed  a  bill  against  E.  W. 
and  said  bidders,  and  obtained  an  injunction  restraining  the 
bidders  from  taking  the  wood  so  struck  off  to  them,  and 
restraining  E.  W.  from  further  cutting.  On  the  bill  and  the 
statements  of  the  answer  the  injunction  was  dissolved. 
Brown  v.  Fofieeil,  593 

Vide  BiU  of  Inferpleader,  2.  Frauds  by  Incorporated  Companies, 
1,  2.  Judgment  by  Confession,  2.  Mortgage,  2,  5.  ParU 
nershipt  2,  4      Pleadings,  Practice,  1.     Railroads,  2. 

Court  of  Errors  and  Appeals,  Practice,  1,  2. 

INSOLVENCY.     Vide  Executors  and  Administrators,  1. 

INTERPLEADER.    Vide  Pleadings. 


JEW.    Vide  AffidavU,  1. 

JUDGMENT.    Vide  Frauds  by  Incorporated  Companies,  I,  2. 

JUDGMENT  BY  CONFESSION. 

1.  The  affidavit  required  by  the  Statute  to  be  made  by  the 
plaintiff  on  his  taking  a  judgment  by  confession  on  bond 
and  warrant  of  attorney  must  show  a  debt  existing  at  the 
time  of  the  entry  of  the  judgment  Blackwell  v.  Rankin  and 
Lee.  152 

2.  A.  and  B.,  partners  in  trade,  confessed  a  judgment  to  C. 
The  affidavit  of  C.  stoted  the  consideration  to  be,  in  part, 
notes  of  A.  and  B.  indorsed  by  C,  and  not  due ;  in  part^ 
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notes  of  other  pereons  ghren  to  A.  and  B.  and  indoned  by 
C,  and  not  due ;  and  in  part,  notes  lent  by  C.  to  A.  and  B. 
for  their  accommodation,  and  not  dae.  Ezecotion  was  is- 
sued on  the  judgment,  and  levi^  on  all  the  property  of  the 
partnership  On  bill  by  D.,  a  creditor  withont  judgment  of 
the  partnership  of  A.  and  B.,  C.  was  restrained  by  injonction 
from  proceeding  to  a  sale  under  his  execution.  And  on 
motion,  without  answer,  to  dissolve  the  injunction,  the  mo- 
tion was  denied.  lb. 

JUDGMENT  AND  EXECUTION.    Vide  Lien,  1. 

JURISDICTION. 

1.  W.  J.,  of  the  city  of  New  York,  died  there,  leaving  a  will, 
by  which,  after  certain  spepifio  legacies  and  devises,  he  gave 
the  residue  of  his  property  to  W.  J.  T.,  when  he  should  ar- 
rive at  the  age  of  21.  The  will  was  proved  in  New  York, 
and  the  estate  administered  there.  W.  J.  T.  died  before  at- 
taining 21 ,  and  without  issue.  The  bill  claimed  that  by  the 
death  of  W,  J.  T.  the  devise  and  bequest  of  the  said  reudne 
to  him  lapsed,  and  that  the  said  residue  was  distributable 
among  the  next  of  kin  of  the  testator. 
E.  H.,  who  lived  and  died  in  New  Jersey,  was  one  of  the  next 
of  kin.  H.  T ,  a  citizen  of  New  York,  visited  E.  H.,  in  her 
life-time,  at  her  residence  in  New  Jersey,  and  obtained  from 
her  an  assignment  and  release  to  him  of  all  her  interest  in 
the  said  residue.  The  bill  alleged  that  this  assignment  was 
obtained  by  fraud,  and  prayed  that  it  might  be  declared  void, 
and  that  H.  T.  might  be  decreed  to  account  and  to  pay,  &c. 
On  the  filing  of  the  bill  by  the  personal  representative  of  the 
said  E.  H.,  a  subpena  was  issued  against  H.  T.,  and  was 
returned  "  not  found,"  with  the  usual  affidavit  of  non -resi- 
dence, and  that  H.  T.  resided  in  New  York ;  and  an  order 
of  publication  was  made  in  the  usual  form,  and  was  duly 
published,  and  a  copy  thereof  was  served  on  H.  T.,  m  New 
York.  Held,  that  the  Court  did  not  thereby  acquire  joris- 
diction  of  the  cas^     Hoyt  v.  Thorn,  9 

2.  The  issuing  of  a  subpena  against  a  non-resident  and  taking 
an  order  for  his  appearance  and  publishing  the  order  will  not 
give  the  Court  jurisdiction,  either  over  his  person  or  ovw 
the  subject  matter  of  the  bill,  if  from  the  nature  of  the  case 
the  court  has  no  jurisdiction  over  either.     G^ord  v.  Hiom, 

90 

8.  If  the  case  be  such  that  the  court  cannot  give  relief  for  want 
of  jurisdiction  over  either  the  person  or  the  subject  matter, 
the  jurisdiction  may  be  objected  to  in  any  stage  of  the  pro- 
ceedings ;  indeed,  the  court  would  take  judicial  notice  of  it ; 
it  would  not  make  a  decree  which  it  had  no  power  to  en- 
force. It  is  otherwise  where  the  objection  to  the  jurisdiction 
is  that  them  is  a  perfect  remedy  at  law ;  such  objection  must 
be  taken  by  demurrer  or  insisted  on  in  the  answer.  Gf^bnl 
v.  Thorn.  90 
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4.  On  a  bill  filed  by  the  administrator  of  E.  H.,  deteased, 
against  U.  T.,  a  resident  of  New  York^  and  the  executor  of 
J.  R.,  deceased,  who  was,  in  his  life-time,  executor  of  W.  J., 
deceased,  who  lived  and  died  in  New  lork,  and  whose  will 
was  proved  there,  and  whose  estate  was  administered  there.; 
charging  that  H.  T.  came  to  the  residence  of  £.  H.,  in  New 
Jersey,  and  fraudulently  procured  from  her  an  assignment 
to  him  of  her  share  of  the  estate  of  W.  J.,  deceased,  and 
that  J.  R.,  who  lived'  and  died  in  New  Jersey,  knew  the  cir« 
cumstances  under  which  that  assignment  was  obtained,  bu^ 
nevertheless,  paid  to  H.  T.,  in  virtue  of  the  said  assignment, 
the  share  of  E.  H.  in  the  said  estate,  and  took  a  bond  and 
mortgage  from  H.  T.  to  save  him  harmless ;  and  praying 
that  the  said  assignment  may  be  ordered  to  be  cancelled^ 
and  that  H.  T.  and  the  executor  of  J.  R.  may  be  ordered  to 
account,  and  to  pay  to  the  complainant  the  share  of  E.  H. 
in  the  s^id  estate;  a  subpena  was  served  on  the  executor  of 
J  R.,  deceased, and  a  subpena  was  issued  directed  to  H.  T^ 
which  was  returned  "  not  found,"  and  the  usual  order  for 
publication  was  made  as  to  H.  T.  The  court  refused  to  va- 
cate this  order.  i& 

L 

LAND. 

L  An  act  of  the  Legislature  ofN.  J.,  under  the  present  consti- 
tution, cannot  authorize  a  Railroad  Company  to  take  land 
for  the  construction  of  their  road  without  first  making  com- 
pensation therefor  to  the  owner.  Doughty  v.  the  Som.  4* 
East.  R.  R,  Co.  51 

Vide  Railroads,  1,  2. 

LAPSE  OF  TIME. 

1.  The  lapse  of  twelve  years  before  the  bill  was  filed  to  set  aside 
deeds  procured  from  one  who  was  incompetent  from  imbe- 
cility of  mind  to  make  them  was  held  not  to  be,  under  the 
circumstances  of  the  case,  sufRcient  to  establish  the  deeds. 
Doughty  v.  Doughty.  227 

2.  Under  what  circumstances  the  lapse  of  twele  years  will  be 
a  ground  on  which  a  Court  of  Equity  may  refuse  to  inter- 
fere to  set  aside  a  partition  deed  alleged  to  have  been  ob- 
tained by  the  defendant  from  the  complainant  when  he  was 
of  unsound  mind.     Doughty  v.  Doughty.  643 

Vide  Cruardian  and  Ward,  I. 

LEASE.    Vide  Receiver,  5. 

LEGACY. 

L  Testator  directed  the  executor  of  his  will  to  pay  the  interest 
of  a  bond  and  mortgage  he  held  against  P.  A.  to  his  wife, 
for  her  life,  and  then  to  J.,  his  son,  for  his  life,  and  then  to 
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pay  the  principal  to  //a  children.    It  waa  held  to  be  a  ape- 
cific  legacy.     E^r  of  Baldwin  r.  Baldwin.  211 

2.  A  beqaesl  to  the  trastees  of  the  Bethel  Charch  in  Newark 
18  a  good  bequest  to  a  church  the  corporate  name  of  which 
is  "  The  Bethel  Church  in  Newark."  O. 

UEN. 

1.  A  deed  of  land  was  made  to  A.  and  B.  in  Nov.,  1822,  which 
was  recorded  in  March,  1823.  A.  conveyed  an  ondivided 
half  of  it  to  C,  by  deed  dated  Feb.  5,  1827,  which  was  re- 
corded Feb.  20,  1827.  C.  conveyed  his  undivided  half  to 
D.,  by  deed  dated  April  27,  1833,  which  was  not  recorded 
until 'Aug.  5,  1845.  On  the  23d  May,  1840,  deeda  of  par- 
tition were  made  between  B.  and  D.,  which  were  both  re- 
corded on  the  same  23d  May,  1840.  D.  conveyed  the  half 
which  had  been  set  off  to  him  in  the  partition  to  E.,  by  deed 
dated  March  14,  1842,  which  was  recorded  May  7,  1842 ; 
£.  conveyed  this  half  to  F.,  by  deed  dated  May  6,  1^42, 
which  was  recorded  May  7, 1842;  and  on  the  same  day  F. 
gave  to  E.  a  mortgage  on  this  half,  to  secure  a  part  of  the 
purchase  money,  and  also  made  a  lease  of  it  to  E.  until  the 
first  of  April  thereafter.  F.  died,  and  in  April,  1843,  the  ad- 
ministrator of  his  estate,  by  order  of  the  Orphans'  Conr^ 
sold  the  half  to  G.,  and  executed  a  deed  to  him,  which  waa 
recorded  Feb.  20,  1844.  G.  conveyed  this  half  to  H.,  by 
deed  dated  Dec.  8,  1844,  and  recorded  Nov.  7,  1845.  la 
July,  1844, 1,  recovered  a  judgment  against  C. ;  and,  shortly 
after,  CHUsed  an  execution  to  be  issued  on  the  judgment  and 
levied  on  this  half,  and  claimed  that,  inasmuch  as  the  deed 
from  C.  to  D.  was  not  recorded  at  the  time  of  the  recovery 
of  his  judgment,  the  half  thus  held  by  H.  was  subject  to  the 
judgment  and  execution,  by  force  of  the  statute  of  New 
Jersey,  Rev.  Stat.  643,  Sec.  18.  H^ld,  that  the  same  facta 
which  would  charge  a  purchaser  from  0.  at  the  time  of  the 
entry  of  the  judgment  with  constructive  notice  v  oold  prevent 
the  judgment's  becoming  a  lien  on  the  land  thus  held  by  H. 
That  the  said  statute  does  not  require  actual  notice ;  but 
that  constructive  notice  is  sufficient     Lewis  v.  HaU.      107 

2.  The  quasi  lien  of  the  creditors  of  a  partnership  on  its  prop- 
erty, as  against  creditors  of  individual  members  of  the  part- 
nership, gives  equity  jurisdiction  for  the  purpose  of  protecting 
the  members  of  the  partnership.  BlackweU  v.  Rankin  and 
Lee.  162 

UEN  (PRIORTY  OF.)    Vide  Mortgage,  4. 

M 

MACHINERY.    Tide  Injunction,  2.    Fixtures,  1. 

MISTAKE. 

1.  If  a  mortgage  is,  by  mistake  as  between  mortgagor  and 
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mortgagee,  bo  drawn  as  to  exclude  land  which  they  intended 
it  should  in  elude,  and  the  mortgage  is  recorded  as  drawn, 
and  the  lands  not  included  in  it  are  sold  to  a  bona  fide  par- 
chaser  without  notice  of  the  mistake;  or  lands,  as  well 
those  included  as  those  not  included  in  the  mortgage,  bat 
intended  to  be,  are  sold  together  with  other  lands  not  in- 
tended to  be  included  in  the  mortgage,  subject  to  such 
mortgage  on  a  part  of  them,  to  a  bona  fide  purchaser  with- 
out notice  of  a  mistake,  the  mistake  will  not  be  corrected 
as  against  such  purchaser.     Rutgers  v.  Kingsland,         176 

2.  A  subsequent  purchaser  from  such  bona  fide  purchaser  with* 
out  notice  will  hold  the  land  not  included  in  the  mortgage 
free  from  the  mortgage,  although  such  subsequent  purchaser 
knew  of  the  mistake ;  because,  by  purchasing  from  him  who 
bought  in  good  faith  without  notice,  he  would  acquire  all  his 
rights  and  equities.  Ib» 

3.  A  subsequent  purchaser,  bona  fide  and  without  notice,  froon 
a  first  purchaser  who  had  notice  of  the  mistake  will  hold  the 
land  not  included  in  the  mortgage  free  from  the  mortgage; 
because  his  equity  would  be  at  least  equal  to  that  of  the 
mortgagee.  lb. 

Vide  Guardian  and  Ward^  1.  Sale  by  Sheriffs  3.  Cowoey^ 
once,  voluntary f  1.     Injunction,  9. 

MORTGAGE. 

1.  A.  executed  a  deed  of  land  to  B.,  absolute  on  its  face ;  and 
B.  executed  to  A.  a  bond,  in  a  penal  sum,  reciting  the  deed 
made  by  A.  to  him,  and  that  A.  was  indebted  to  him  on  two 
notes,  stating  them  and  the  amounts  thereof,  and  providing 
that  if  A.  should  refuse  or  neglect  to  pay  the  said  notes  oa 
or  before  a  certain  day  the  bond  should  be  void  ;  but  that  if 
A.  should,  on  or  before  the  said  day,  pay  the  said  notes,  and 
the  said  B.  should,  upon  due  notice  of  such  payment,  there- 
after neglect  or  refuse  to  convey  the  said  land  to  A.,  the  said 
bond  should  remain  in  iorce.  HeZd,  that  the  deed  and  bond 
constituted  a  mortgage.    Van  Wagnen  v.  Van  Wagnen,    27 

Heldt  further,  that  the  mortgage  was  not  a  security  for  moneys 
due  from  A.  to  B.  on  other  accounts.  /6. 

2.  On  a  bill  filed  by  A.  against  B.  and  others  on  a  mortgage, 
the  Master  reported  that  there  was  due  to  the  complainant 
on  his  mortgage,  on  the  1st  August,  1842,  910,021  51,  and 
that  the  further  sum  of  $7,459  17  would  be  due  to  the  com- 
plainant on  his  mortgage  on  the  16th  Oct.  1842;  and  that 
there  was  due  to  B.,  one  of  the  defendants,  for  interest  on  his 
mortgage,  on  the  23d  April,  1842,91,096  50,  and  that  the 
further  sum  of  9543  25  would  become  payable  for  interest 
on  B.'s  mortgage  on  the  23d  Oct.  1842,  and  the  like  som 
for  interest  every  half  year,  until  June  7,  1855,  when  the 
principal  of  B.'s  mortgage  would  become  due  ;  and  that  a 
competent  part  of  the  premises  could  not  be  sold  to  pay 
what  had  become  due  to  the  complainant  and  B.;  and  there- 
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fore  a  decree  was  made  for  the  sale  of  the  premiaeB,  iit 
parts ;  the  proceeds  of  the  first  part  to  be  applied  to  pay, 
first,  the  principal  and  interest  due  and  to  become  doe  to  the 
complainant  on  his  mortgage,  with  his  costs,  and,  if  any 
should  remain  of  these  proceeds,  then,  secondly,  the  princi- 
pal and  interest  due  and  to  become  due  to  6.,  with  his  costs ; 
and  if  the  proceeds  of  the  first  part  be  insufficient  to  satisfy 
the  complainant's  mortgage,  his  costs,  and  the  costs  of  B., 
then  that  another  part  be  sold ;  and  if  the  proceeds  of  that 
should  not  be  sufficient  to  pay  the  complainant  and  his  costs 
and  B/s  costs,  then  that  another  part  be  sold,  dec.  On  the 
petition  of  C,  who,  after  the  filing  of  the  bill,  became  part 
owner  of  the  mortgage  premises,  stating  that,  since  the  Is- 
suing of  the  execution,  he  had  paid  a  large  part  of  the  com- 
plainant's mortgage,  and  had  paid  to  B.  all  the  interest  that 
was  due  and  payable,  and  9600  of  the  principal,  though  not 
due  and  payable;  that  the  complainant  had  directed  the 
Master  to  stay  the  sale  under  the  execution  \  but  that  B.  in- 
suts  to  the  Master  that  the  sale  must  proceed ;  and  that  the 
Master  threatens  to  proceed,  at  the  instance  of  B.  Hdd, 
that  B.  had  no  control  of  the  execution.  And  the  Master 
was  ordered  not  to  proceed  without  instructions  from  the 
complainant  or  the  farther  order  of  the  court  State  Bank 
at  Morris  v.  BdL  372 

3.  A.  gave  to  B.  a  bond  conditioned  for  the  payment  of  #2,000; 
and  on  the  same  day  executed  to  B.  a  writing  purporting  to 
be  a  mortgage  to  secure  the  payment  of  the  said  bond,  re- 
ferring to  the  bond ;  but  no  sum  was  stated  in  the  said 
writing  purporting  to  be  a  mortgage,  the  blank  in  which  the 
sum  should  have  been  stated  not  being  filled  up.  The  exe- 
cution of  this  writing  was  acknowledged  before  a  proper 
officer ;  and  there  was  a  certficate  of  the  Clerk  of  the 
County  indorsed  thereon,  stating  that  it  was  recorded  May 
10,  1841.  The  registry  of  the  mortgage,  also,  was  blank 
as  to  the  sum.  Afterwards  there  was  attached  to  the  page 
on  which  the  registry  was  made  a  writing,  dated  June  ^ 
1841,  signed  by  A.,  stating  that  the  sum  of  92,000  was 
omitted  being  inserted  in  the  mortgage,  and  that  the  said 
sum  should  have  been  so  inserted ;  and  desiring  that  the 
mortgage  might  not  lose  its  effect  by  the  omission.  In  1844, 
A.  gave  a  mortgage  on  the  same  lands  to  C,  who,  previous 
to  taking  his  mortgage,  had  examined  the  records  of  mort- 
gages and  found  the  record  as  above  stated.  C.'s  mortgage 
was  taken  to  secure  an  old  debt  from  A.  Senible,  that  the 
said  writing  executed  to  B.  would  be  held  to  be  a  mortgage, 
and  to  have  priority  over  the  mortgage  to  C.     Laukheri  ▼• 

Haa.  4ia 

4.  A.  gave  to  B.  a  bond,  and  a  mortgage  to  secure  the  payment 
thereof;  and  subsequently  gave  a  mortgage  to  C.  on  the 
same  land.  Afterwards,  D.,  an  uncle  of  A.,  paid,  or  handed 
to  B.  two  several  sums  of  money,  at  two  different  times,. 
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taking  loose  receipts  tberefor  on  account  of  the  said  bond 
held  by  B.,  and  afterwards  a  farther  sam  as  the  balance  in 
faU  on  the  said  bond;  and  when  the  last  of  said  sums  was 
so  paid  or  handed  to  B.,  the  three  sums  were  credited  on 
the  bond,  the  two  first  on  account  of  thebond,  and  the  last  as 
the  balance  in  fall  on  the  said  bond ;  and  D.  took  no  assign- 
ment of  the  said  bond  and  mortgage  given  to  B.,  or  of  either 
of  them.  Held,  under  the  proofs  in  the  case,  that  the  said 
bond  and  mortgage,  in  the  hands  of  D,,  were  not  incum- 
brances as  against  the  mortgage  held  by  C.  lb. 

5.  T.  gave  two  mortgages,  one  to  M.  and  the  other  to  R.,  of  a 
tract  of  land  of  eighteen  acres ;  and  afterwards  conveyed 
to  A.  half  of  the  tract,  and  thereupon  A.  gave  to  T.  an  obli- 
gation that  he  would  pay,  as  part  of  the  purchase  money 
for  the  nine  acres,  the  said  two  mortgages  to  M.  and  IL 
A.  afterwards  gave  to  B.  a  bond,  and,  to  secure  it,  a  mort- 
gage on  the  nine  acres  he  had  bought  of  T.,  as  additional 
security  for  money  for  which  B.  held  A/s  mortgage  on  other 
lands  T.  afterwards  conveyed  the  residue  of  the  tract  to 
C,  with  full  covenants  of  warranty,  and  at  the  same  time 
assigned  to  C.  the  said  obligation  of  A.  to  pay  the  two  mort- 
gages held  by  M.  and  R.  M.  filed  a  bill  for  the  foreclosure 
of  his  mortgage,  making  R.  a  party  defendant,  B.  was  not 
made  a  defendant,  he  not  having  got  his  mortgage  from  A. 
when  the  bill  was  filed.  A  decree  was  obtained  in  that  suit 
for  the  sale  of  the  whole  tract,  to  satisfy  the  mortgages  of 
M.  and  R. ;  and  a^.  fa.  for  sale  was  issued  to  the  sheriff.  B. 
then  filed  his  bill,  stating  that  the  half  remaining  in  T.  afler 
he  had  sold  half  to  A.  was  sufficient  to  pay  the  mort- 
gages to  M.  and  R.,  and  submitting  that  the  half  so  remain- 
ing in  T.,  and  which  was  afterwards  conveyed  by  T.  to  C, 
should  be  first  sold,  and  prayed  an  injunction  staying  pro- 
ceedings on  the Ji*  fa.  which  had  been  issued.  The  injunc- 
tion was  allowed. 

On  answer  and  motion  to  dissolve  the  injunction,  it  was  held 
that,  as  between  C.  i^nd  A.,  the  half  so  conveyed  to  A. 
ought  to  be  first  sold,  to  pay  the  mortgages  held  by  M.  and 
R. ;  and  that  the  equity  was  the  same  between  C.  and  B., 
the  mortgagee  from  A.  Held,  that  A.  was  not  a  competent 
witness  to  prove  payment  of  his  said  obligation  to  T.^ 
though  B.  had  released  him  from  personal  liability  on  his 
said  bond  to  B.,  and  agreed  to  rely  only  on  the  said  mort- 
gage given  by  A.  to  B.  Held,  that  T.,  on  being  released 
by  C.  from  his  covenants  in  his  deed  to  C,  was  a  compe- 
tent witness  to  prove  that  B.  had  notice,  before  he  took  his 
mortgage  from  A.,  that  A.  had  given  his  obligation  to  T. 
to  pay  the  raor^ages  held  by  M.  and  R.     Black  v.  Morse. 

509 

6.  A  bill  by  a  subsequent  mortgagee  against  the  mortgagor 
and  prior  mortgagees  neither  admitted  nor  denied  the  prior 
mor^^ages ;  and  its  prayer  was,  that  the  mortgagor  be  de 
creed  to  pay  the  com]  lain  ant's  mortgage,  or  that  in  defaul 
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thereof  the  mortgagor  and  prior  mortgagees  be  barred  and 
foreclosed  from  all  equity  of  redemption;  and  that  the 
mortgaged  premises  be  sold,  and  that  out  of  the  proceeds 
the  complainant  might  be  paid  the  amount  of  his  mortgage ; 
and  for  such  other  and  further  relief  dec  A  demurrer  filed 
by  the  prior  mortgagee  was  allowed.  Gihon  a.  BeUemlle 
White  Lead  Co.  531 

7.  A  bill  by  a  subsequent  mortg^ee,  making  a  prior  mortga- 
gee a  party,  may  pray  a  sale  of  the  interest  mortgaged  to 
him,  a  sale  subjuct  to  the  incumbrance  of  the  prior  mort- 
gage ;  or,  that  he  may  be  permitted  to  redeem  the  prior 
mortgage,  and  have  the  premises  sold  to  pay  such  redemp- 
tion money  Knd  his  own  mortgage ;  or,  that  the  mortgaged 
premises  may,  if  the  prior  mortgagee  consent  thereto,  be 
sold,  and  that  out  of  the  proceeds  the  mortgages  may  be 
paid  according  to  priority.  lb. 

8.  A  prior  mortgagee  is  not  bound  to  notice  the  bill  of  a  sub- 
sequent mortgagee  filed  on  his  mortgage,  though  he  is  made 
a  defendant  in  the  bill.  lb, 

9.  If.  upon  a  bill  hy  a  subsequent  mortgagee  as  usually  drawn 
here,  the  prior  mortgagee  takes  such  a  course,  either  by  an- 
swer or  by  putting  in  his  mortgage  before  the  master,  aa 
shows  his  consent,  the  mortgaged  premises  will  be  ordered 
to  be  sold,  and  the  mortgages  directed  to  be  paid  according 
to  priority.  Ib» 

10.  A  mortjTage  was  executed  in  blank,  the  sum  which  it  was  de- 
signed to  secure  not  appearing  either  upon  the  mortgage  or  the 
registry ;  but  the  proviso  thereof  stated  that  it  was  to  be  void 
on  the  payment  of  (blank)  agreeably  to  the  condition  of  a 
bond  given  by  the  mortgagor  to  the  mortgagee,  of  even  date 
with  the  mortgage,  and  payable  at  a  day  specified.  The 
bond  contained  the  sum.  Held,  that  the  mortgage  was  good 
against  a  subsequent  mortgagee.    Ex^rs  of  Hall  v.  Lambert. 
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11.  A.  gave  to  B.  a  bond  and  a  mortgage  to  secure  the  pay- 
ment thereof;  and  subsequently  gave  to  C.  a  mortgage  on 
the  same  land.  Afterwards  D.,  an  uncle  of  A.,  paid  or 
handed  to  B.,  two  several  sums  of  money  at  two  different 
times,  takinji;  loose  receipts  therefor  on  account  of  the  said 
bond  held  by  B.,  and  afterwards  a  further  sum  as  the  bal- 
ance in  full  on  the  said  bond ;  and  when  the  last  of  said 
sums  was  so  paid  or  handed  to  B.,  the  three  sums  were  cred- 
ited on  the  bond,  the  first  two  on  account  of  the  bond,  and 
the  last  as  the  balance  in  full  on  the  said  bond ;  and  D. 
took  no  assignment  of  the  said  bond  and  mortgage  given  to 
B  or  of  either  of  them.  Held,  under  the  proofs  in  the  case, 
that  the  said  bond  and  mortgage  in  the  hands  of  D.  were 
subsisting  incumbrances  as  against  the  mortgage  held  by  C. 

lb. 
Vide  Injunction,  2.    Fixtures,  1.    Agreement,  4. 
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.    N 

NON  COMPOS.    Vide  Agreemeta,  1,  2,  3.    Releage,  2. 

NON  RESIDENT.    Vide  JurUdicthn,  1,  2,  3,  4. 

NOTICE,  CONSTRUCTIVE. 

1.  N.  V  as  a  honajide  purchaser  for  a  valuable  consideration  from 
M.,  by  deed  dated  May  6,  1842,  recorded  May  7,  1842. 
M.  was  then  in  the  actaal  possession  and  occupancy  of  the 
premises  thus  conveyed  by  him,  a  considerable  portion  of  it 
being  eleared,  and  he  cultivating  it  as  a  farm.  M.  had  re* 
ceived  a  deed  for  the  premises  on  the  14th  Mar.,  1842,  which 
was  recorded  May  7,  1842.  In  May,  1840,  partition,  by 
deeds,  of  a  tract  of  land  including  the  premises  in  dispute, 
was  made  between  S.  and  M.'s  grantor,  by  which  the  prem- 
ises in  dispute  had  been  set  off  by  metes  and  bounds  to  M's 
grantor.  These  deeds  of  partition  were  recorded  May  23, 
1840.  The  testimony  showed  that  the  parts  thus  conveyed 
by  metes  and  bounds  by  these  deeds  of  partition  had  beeOy 
by  agreement,  occupied  separately,  before  these  deeds  of 
partition  were  made,  according  to  the  boundaries  of  the 
separate  parts  given  by  those  deeds;  and  that  S.  and  M.'a 
grantor  had  possessed,  and  occupied,  and  exercised  the 
usual  acta  of  possession  and  ownership,  notoriously,  from 
April  27,  1833,  on  which  last  mentioned  day  C.  had  con- 
veyed an  undivided  half  of  the  whole  tract  to  M.'s  grantor. 
This  deed  from  C.  to  M.'s  grantor  was  not  recorded  until 
August  5,  1845.  Held,  that  these  facts  wotild  charge  a 
purchaser  from  C.  in  July,  1844,  with  constructive  notice. 
Lewi8  V.  HaU,  107 

Vide  lAen,  1.     Conveyance,  voluntary,  1.     Registry. 

NUISANCE.    Wide  Injunction,  9. 

o 

OATH.    Vide  Affidavit,  1. 

ORDER  OF  PUBLICATION.    Vide  Jurisdiction,  1. 

ORPHANS'  COURT.    Vide  Guardian  and  Ward,  h    Execuiort 
and  Administrators,  3,  4,  5,  6. 


PARTIES. 

I.  By  agreement  under  seal,  B.  agreed  to  sell  to  A  a  tract  of 
land  which  the  agreement  said  B.  had  bought  of  C,  and  for 
which  D..  by  agreement  between  him  and  C,  was  to  make 
a  deed  to  C,  and  B.  undertook  to  procure  and  make  title  to 
A.    D.  afterwards  made  a  deed  for  the  land  to  E.    A.  filed 
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a  bill  against  E.  alone,  praying  that  his  title  might  be  es* 
tabliahedj  and  for  possession  and  an  accoant  of  rente  and 
profits.  Held,  that  the  representatives  of  D.,  who  was 
dead,  were  necessary  parties.      Haythom  v.   Margerem* 

2.  If,  upon  the  true  constmction  of  an  agreement  set  oat  in 
the  bill,  subscribers  to  it  who  are  not  made  defendante 
should  bave  been  made  defendants,  the  detect  of  parties 
may  be  taken  advantage  of  by  demurrer,  though  the  com- 
plainant in  his  bill  has  put  a  construction  on  the  agreement 
which  would  make  it  unnecessary  to  make  such  subscribmv 
defendants.    J^ZocJt  v.  Shreeve.  440 

Vide  Injunction^  2,  8.    Jwrisdieiion,  4.    Agreemenl,  4. 

PARTNERSHIP. 

1.  A  person  employed  by  another  in  a  manufacturing  estab- 
lishment at  a  salary  of  9500  a  year  and  one- fourth  of  the 
profits  is  not  a  partner.     NuUing  v.  Colt.  539 

2.  A.  employed  B.  in  a  manufacturing  establishment  at  an  an- 
nual salary  of  9500  and  one-fourth  of  the  profits,  and  B. 
agreed  that  A.  might  use  his  name  as  a  partner  in  the  busi- 
ness if  A.  should  deem  it  advisable.  The  name  of  A.  and 
Company  was  assumed.  Afterwards,  A.  being  about  to 
create  a  lien  on  property  in  the  establishment,  B.  gave  a 
written  certificate  in  which  he  stated  that  he,  "  one  of  the 
firm  of  A.  and  Compan}^"  did  not  possess  any  interest  in 
the  property  used  by  the  company,  and  did  not  claim  any 
right  in  or  to  the  same  on  account  of  his  being  a  partner  of 
the  company,  or  on  any  other  account  A.  thereupon  gave 
a  mortgage  on  properly  in  the  establishment,  to  secure  ac« 
ceptances  of  drafts  to  be  drawn  in  the  name  of  A.  and  Com- 
pany. B.  afterwards  filed  a  bill  against  A.,  stating  that  he 
was  a  partner,  and  charging  that  A.  had  received  lai|^e 
sums  and  applied  them  to  his  own  use,  and  kept  no  proper 
accounts  thereof,  and  refused  to  account  to  the  complain- 
ant; and  prayed  an  injunction  and  the  appointment  of  a 
receiver.  The  injunction  was  allowed.  On  answer,  the 
appointment  of  a  receiver  was  denied,  and  the  injuDCtio& 
was  dissolved.  lb* 

3.  To  a  bill  by  one  of  two  partners  against  the  other  for  an 
account,  the  bill  saying  nothing  of  any  settlement  having 
ever  been  made  between  them,  the  answer  set  up  a  set- 
tlement up  to  a  certain  time,  and  gave  an  account  since  the 
settlement ;  and  the  complainant's  solicitor  took  an  order 
of  reference  to  state  the  account.  Held,  that  the  master, 
could  not  disregard  the  settlement     Parkhurst  v.  Mwr. 

555 

4.  The  exclusion  of  one  partner  by  the  other  from  participation 
in  the  business  of  the  partnership  is  a  ground  for  injunction, 
restraining  the  excluding  partner  from  collecting  debto  due 
the  partnership,  and  for  the  appointment  of  a  receiver.  Wol^ 
hen  o.  Harris.  605 
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5.  Af  a  general  rule,  the  court  will  not  order  the  basinesB  of  a 
partnership  to  be  continued  by  the  receiver.  lb. 

Vide  Lkn,  2.    Judgment  by  confenion,  2.     Receiver ,  4. 

PAYMENT. 

1.  As  a  general  rule^  the  taking  of  a  note  from  a  mortgagor  or 
judgment  debtor  for  interest  due  on  the  mortgage  or  judg- 
ment is  not  a  payment  of  the  interest  if  the  note  be  not 
paid.     Corrigan  v.  Trenton  Del*  Falls  Co*  489 

Vide  Mortgage^  4. 

PETITION.    Vide  Mortgage,  2.     Receiver,  5. 

PLEADINGS. 

Bill  for  Discovbby. 
Vide  Injunction,  4.     Discovery,  1. 

Bill  of  Interpleadeb. 

1.  On  a  bill  of  interpleader  the  first  decree  is  that  the  defend- 
ants interplead,  and  the  case  then  becomes  a  case  between 
the  defendants  as  between  a  complainant  and  defendant. 
Rome  v.  Adm'rs  of  Hoagland,  131 

2.  A.  gave  a  bond  to  B.  B.  died  leaving  a  will  and  appointing 
executors  thereof.  On  the  death  of  B.,  C.  took  possession 
of  the  bond,  claiming  that  B. ,  in  her  lifetime,  had  by  parol 
transferred  it  to  her,  the  said  C,  and  notified  the  obligors 
not  to  pay  the  bond  to  the  said  Executors,  and  that  it  was 
her  property  and  in  her  possession,  and  that  she  should  sue 
the  obligors.  The  Executors  gave  notice  to  the  obligors 
not  to  pHy  the  bond  to  C,  and  that  they  should  sue  if  it 
was  not  paid  to  them,  and  afterwards  commenced  an  action 
at  law  against  the  obligors,  and  declared  upon  the  bond  as 
a  lost  bond.  The  obligors  filed  a  bill  against  the  Execu- 
tors and  C,  praying  that  they  should  interplead,  and  pray- 
ing an  injunction  restraining  them  from  proceeding  at  law. 
The  injunction  was  allowed.  lb. 

3.  The  answer  admitted  the  facts  on  which  the  prayer  for  in- 
terpleader was  founded,  the  answer  of  C.  setting  forth  the 
grounds  of  her  claim  to  the  bond.  No  decree  was  taken 
against  the  defendants  to  interplead ;  but  the  proofs  on  both 
sides  as  between  the  defendants  were  taken,  and  the  cause 
brought  to  hearing ;  and  it  being  ready  for  a  decision^  both 
as  between  the  defendants  and  as  between  them  and  the 
complainants,  il^vas  heard  and  a  final  decree  made.         lb. 

The  court  said  that  C.  held  the  aflirmative,  and  was  entitled 
to  the  opening  and  reply.  lb* 

Bill  of  Revivob. 

M.  conveyed  land  to  C,  and  C.  gave  a  defeazance  provi- 
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ding  for  reeonvejance  to  M.  on  his  pajing  &e.  M.  filed  a 
bill  to  redeem ;  and  after  answer  and  replication,  and  some 
proofs  in  the  case,  died.  G.  filed  a  bill,  stating  the  pro- 
ceedings on  M.'s  billy  and  that  M.,in  his  Ufe  time,  convejed 
all  his  interest  in  the  premises  to  him,  6.,  and  that  adminis* 
tration  of  the  personal  estate  of  M.  had  been  granted  to  him, 
G. ;  and  praying  that  the  said  snit  of  M.  might  stand  re- 
vived, dec. ;  withont  saying  in  what  character  G.  songht  to 
revive.  C.  pleaded  that  H.  was  the  tme  administrator  of 
the  personal  estate  of  M .,  and  not  G.  Plea  sustained. 
Grata  V.  Chambers.  223 

What  kind  of  a  bill  should  G.  file,  as  assignee  of  M.  after  M.'s 
bill  was  filed,  in  order  to  get  the  benefit  of  the  proceedings 
in  the  suit  brought  by  M.,  if  snch  benefit  could  be  obtaineid 
in  the  case  f 

Semble,    That  it  should  be  an  original  bill  in  the  natore  of 
a  bill  of  revivor  and  supplemental  bilL  lb. 

Vide  Agreement,  3. 


AlfSWBR. 

1.  If  a  bill  state,  either  directly  or  by  inference,  a  base  line  of 
a  fishery,  an  answer  denying  that  such  is  (he  base  line  and 
stating  another,  and  showing  by  what  authority  that  was 
fixed,  is  responsive.     Howell  v.  Robb.  17 

2i  Defects  in  an  answer  are  not  cured  by  the  not  excepting  to 
it  Its  defectiveness  will  have  its  influence  on  the  decision 
of  the  cause,  though  exceptions  to  it  were  not  taken. 
Doughty  V.  Doughty,  227 

Vide  Partnership,  9.    Injunction,  8. 


Dbmurrbs. 

1.  A  demurrer  can  only  be  founded  on  a  fact  or  omission  ap- 
pearing in  the  bill ;  it  cannot  set  up  a  fact  or  omission  not 
appearing  in  the  bill  and  thereupon  demur.  Black  v. 
Skreete,  440 

POSSESSION. 

1.  A  party  in  possession  may  go  into  a  Court  of  Equity  under 
proper  circumstances  to  remove  a  cloud  from  his  title.  But, 
it  seems,  a  party  out  of  possession  cannot,  as  against  an* 
other  in  possession  and  claiming  title  under  a  deed,  obtain 
a  decree  declaring  the  defendan^is  title  void  and  putting  the 
complainant  in  possession.  Haytham  v.  Margerem  324 
Vide  Remedy  at  Law,  1.    Parties,  1. 

PRACTICE. 

1.  On  a  notice  of  a  motion  to  dissolve  an  injunction  given  be* 
fore  answer  filed^  an  answer  filed  aftor  the  notice,  though  it 


be  filed  ten  days  before  the  day  fixed  by  the  notiee  for  the 
hearing  of  the  motion^  cannot  be  read  in  support  of  the  mo- 
tion.    Cattel  V.  Nflson.  122 
Vide  Partnership,  9.    Jurisdiction,  1.     Court  of  Errors  and  Appeals, 

Practice,  1,2. 

PREFERENCE.    Vide  Frauds  by  Incorporated  Companies,  1, 2. 

PREROGATIVE  COURT.    Vide  Guardian  and  Ward,  1,    Execu- 
tors and  Administrators,  3. 

PRESUMPTION  OF  DEATH.    Vide  Inpindion,  6. 

PRINCIPAL  AND  AGENT. 

1.  If  an  agent  for  the  performance  of  certain  services  for  which 
a  salary  or  yearly  sum  is  to  be  allowed  him  neglect  to  keep 
an  account  of  moneys  received  by  him  in  his  agency,  and 
several  annual  accounts  are  settled  between  him  and  his 
principal  in  which  considerable  amounts  of  money  pre- 
viously received  by  him  are  omitted  to  be  credited  to  the 
principal,  and  the  omission  is  not  supplied  until  the  principal, 
in  consequence  of  information  received  from  others,  makes 
inquiry  of  the  agent  in  reference  thereto,  the  salary  or  yearly 
sum  for  the  years  in  which  such  omission  occurred  should 
be  disallowed.     Ridgeioay  v.  Ludlam.  123 

PROBATE.    Vide  Will  1. 

PURCHASER  WITHOUT  NOTICE.     Vide  Mistake,  1,  2,  3. 

PUBLICATION,  (ORDER  OF,)    Vide  Jurisdiction,  1. 

R 

RAILROADS. 

1.  The  act  incor|>orating  "The  Somerville  and  Easton  Rail 
Road  Company  "  does  not  authorize  the  taking  of  land  with  - 
out  first  making  compensation  therefor.     Doughty  v.  The 
8om.  4-  East.  R.  R.  Co.  51 

2.  Semble.  That  under  this  act  the  Company  cannot  apply 
for  commissioners  of  valuation  and  damages  until  the  routs 
of  the  whole  road  be  located.  But  the  Chancellor  refused 
an  injunction  to  restrain  the  Company  from  applying  for 
commissioners  to  value  a  part  located,  though  the  whole 
route  was  not  located.  lb* 

RECEIVER. 

1.  It  had  heen  determined  that,  by  an  agreement  botween  cred- 
itors of  an  incorporated  manufiicturing  c^^mpany  and  the 
company,  a  manufacturing  establishment  wa-t  h(*ld  by  A.  in 
trust,  first,  for  the  payment  of  the  creditors,  and  then  for  the 
company.     The  property  was  occupied  by  B.,  in  its  appro- 
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* 

priate  use,  ia  connection  with,  or  with  the  consent  of  A. ; 
and  an  order  bad  been  made  in  a  caase  in  which  the  com- 
pany was  complainant,  and  A.  and  B.  were  defendants,  di- 
recting both  4.  and  B.  to  aceonnt  for  the  rents  and  profits, 
for  the  purpose  of  ascertaining  whether  thej  had  not 
amounted  to  sufficient  to  pay  the  debts ;  and  the  account 
had  not  yet  been  taken.  B.'s  ability  to  respond  was  admit- 
ted ;  and  the  property  was  of  a  nature  to  be  injured  if  not 
used.  In  this  state  of  things  the  company  applied  for  a  re* 
ceiver  to  take  charge  of  the  property.  The  motion  was  de- 
nied.   Hamburgh  Mem.  Co.  v  Edsall.  298 

2.  A  denial  that  property  is  held  in  trast  does  not  make  the  ap- 
pointment of  a  receiver  necessary  on  the  establishment  of  a 
trust  lb, 

3«  Where  there  is  no  ground  for  apprehension  of  loss  by  per- 
mitting the  property  to  remain,  in  its  appropriate  use,  in  the 
occupancy  of  him  who  has  the  use  of  it,  and  his  ability  to 
respond  for  its  use  is  admitted,  and  he  is  one  of  the  persons 
who  have  been  ordered,  in  the  cause,  to  account  before  a 
master  for  the  rents  and  profits  that  may  have  been  received, 
a  receiver  will  not  be  appointed  to  take  charge  of  the  pro- 
perty, lb. 

4.  In  1639,  A.,  being  the  owner  of  a  mill  site,  sold  half  of  it  to 
B.,  and  A.  and  B  agieed  to  erect  a  factory  thereon,  and  to 
carry  on  a  manufacturing  business  in  partnership.  No  writ- 
ten articles  of  partnership  were  made,  nor  was  any  time 
fixed  for  the  duration  of  the  partnership.  A.  and  B.  mort- 
gaged the  property  to  raise  money  to  put  up  the  building 
required,  and  about  83000  remained  dne  on  the  mortgage  at 
the  time  of  the  filing  of  ihe  bill.  B.  had  given  A.  a  mort- 
gage on  the  half  he  purchased,  for  9400  of  the  purchase 
mon^iy ;  all  of  which  remained  due  at  the  filing  of  the  bill. 
In  Oct,  1848,  B.  filed  a  bill,  charging  that  A.  excluded  him 
from  taking  any  part  in  the  business,  and  refused  to  give  him 
any  information  as  to  his  sales  and  collections,  and  had  sold 
goods  of  the  partnership  in  his  own  nam^  and  applied  the 
proceeds  to  his  own  use,  and  refused  to  dissolve  and  come 
to  a  settlement ;  and  that  on  a  just  settlement  a  considera- 
ble balance  would  be  due  him,  B. ;  and  prayed  a  dissolution 
and  account,  and  a  receiver.  The  bill  did  not  charge  that  A. 
was  unable  to  respond.  The  answer  denied  the  exclusion ; 
stated  that  in  March  preceding  the  filing  of  the  bill  the  par- 
ties had  a  settlement,  by  which  the  complainant  acknow- 
ledged himself  indebted  to  the  defendant  in  9609,92,  beyond 
the  said  mortgage  debt  of  $400,  and  gave  his  note  therefor 
to  the  defendant  no  part  of  which  had  been  paid;  and  that 
it  was  thereupon  agreed  by  complainant  that  defendant  should 
collect  from  the  parthership  business  sufficient  to  pay  the  said 
note ;  that  he,  accordingly,  after  said  set^ement,  sold  goods 
of  the  partnership,  [stating  particularly  what  goods,]  and 
charged  himself  with  them  on  the  books  of  the  partnership; 
and  that  the  complainant's  share  of  the  net  profits  of  the 
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partnership  since  said  settlement  [giving  the  receipts  and 
payments  of  the  partnership  since  that  time,]  was  not  suffi- 
cient to  pay  the  said  note ;  and  denied  that  he  ever  refused  to 
come  to  a  settlement,  and  stated  that  he  has  been  at  all  times, 
and  is  ready  to  account,  and  denied  any  design  to  act  un- 
fairly. A  motion  for  a  receiver  was  denied  Parkhurst  v« 
Muir.  a07 

5.  The  Trenton  Delaware  Falls  Co.,  on  the  2d  AprU,  1833, 
made  two  mortgages  to  the  Trenton  Bank  for  money  bor- 
rowed ;  one  for  B4,000  and  the  other  for  86,700 ;  and  on 
the  22d  May,  1834,  the  Bank  recovered  a  judgment  against 
the  Co.  for  96,000,  other  money  loaned  by  the  Bank.  On 
the  1st  Oct.,  1835,  there  was  due  to  the  Bank  for  interest  on 
the  said  mortgages  and  judgment  82,084,75.  On  that  day 
the  Company  proposed  to  the  Bank,  if  the  Bank  would 
make  them  a  further  loan,  sufficient  to  pay  said  arrears  of 
iaterest  and  a  principal  sum  due  to  S.  C.,  the  Company 
would  assign  to  the  Bank,  as  security  for  the  same,  the 
rents  reserved  on  certain  perpetual  leases  of  water  made  by 
the  Company.  The  Bank  accepted  the  proposition,  and 
the  Company  made  their  note  to  the  Bank  for  the  82,084,75^ 
payable  three  days  after  date,  for  the  said  interest,  and  the 
Bank  loaned  to  the  Company  the  further  sum  of  83,504,  and 
took  the  note  of  the  Company  therefor,  payable  three  days 
*  after  date,  with  which  sum  the  Company  paid  to  S.  C.  tue 
said  principal  sum  due  him  ;  and  the  Company  executed  to 
the  Bank  an  assignment  (so  called  by  the  parties)  of  three 
perpetual  leases  of  water  power  made  by  the  Company  to 
certain  individuals  at  certain  stipulated  rents  to  be  paid  by 
the  lessees  to  the  Company.  The  Company  afterwards  be- 
came insolvent,  and  receivers  were  appointed ;  and  in  Feb., 
1844,  by  virtue  of  a  decree  of  the  court  and  an  act  of  the 
Legislature,  the  receivers  sold  the  property  and  chartered 
rights  and  privileges  of  the  Company  free  and  clear  of  all 
incumbrances.  The  Bank  afterwards  transferred  the  said 
leases  to  the  petitioners,  and  all  rents  due  and  to  grow  dae 
thereon,  and  assigned  to  them  the  said  note  of  82,084,75. 
Held,  first,  that  the  rent  accruing  on  the  said  leases  subse- 
quent to  the  sale  by  the  receivers  belonged  to  the  purchaser 
at  the  receivers'  sale ;  that  the  so  called  assignment  of  leases 
by  the  Company,  the  lessors,  was  a  mere  authority  from  the 
Company  to  the  Bank  to  receive  the  rents,  which  ceased  on 
the  appointment  of  receivers ;  and  that  it  created  no  incum- 
brance  on  the  property  of  the  Company  in  the  hands  of  the 
receivers.  Second,  that  the  rents  accruing  due  after  the 
appointment  of  the  receivers  belonged  to '  the  receivers,  for 
the  benefit  of  the  creditors  of  the  Company.  Third,  that  the 
rents  which  had  become  due  before  the  appointment  of  the* 
reeeivers  might  be  considered  as  appropriated  to  the  purpose 
for  which  the  Company  authorized  the  Bank  to  receive  them. 
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tboagh  they  remaiaed  anpaid  bj  the  leMees.     Corrigan  ▼• 
TrenUm  Dd.  FaUa  Co.  480 

Vide  Costs,  1.    Sale  bp  Receiver,  I,  2..  Partnership,  2,  4,  5. 

REDEMPTION.    Vide  Equiiy  of  Reden^pHon. 

REGISTRY,  OF  DEEDS,  dsc. 

1.  The  registry  of  a  mortgage  is  notice  only  of  what  ia  con- 
tained in  the  registry,  and  an  erroneons  mortgage  duly  reg- 
istered cannot  be  reformed  as  against  a  judgment  creditor 
without  notice.  Ea^rs  of  Rvigers  v.  Kingskmd. 
Vide  Lien,  1.  Msiake,  1,  2,  3.  Comyeyanee,  vdbadary,  1. 
Mortgage,  8,  10.    Injunction,  7.  178 

RELEASE. 

1.  To  a  bill  by  a  daughter  against  the  Executors  of  her  fatfaei^s 
will,  for  her  share  of  the  residue  of  the  personal  estate  by 
the  will  to  be  divided  among  the  children,  the  Executors  set 
up  a  release  executed  by  her  and  her  husband  of  all  their 
interest  in  the  estate  for  9700.  No  inventory  of  the  per- 
sonal estate  had  been  made  by  the  Executors,  and  the 
shares  afterwards  proved  to  be  94500  each.  Hdd,  that  the 
release  was  no  bar.    Pennn^flon  v.  Ea^rs  of  Fowler.     343 

2.  Bill  by  one  of  the  next  of  kin,  against  the  Administrator  of 
an  intestate  and  the  other  next  of  kin  for  a  distribntivB 
share  of  the  personal  estate.  The  defendants  set  up  a  re* 
lease  executed  by  the  complainant  of  all  her  share  of  the 
estate.  The  release  was  declared  void  under  the  proof 
made  of  the  want  of  mental  capacity  in  the  corafdainant  to 
make  a  valid  release.    Rickey  v.  Davis.  378 

Vide  Mortgage,  5. 

REMEDY  AT  LAW. 

1.  In  1^14,  by  agreement  under  seal,  A.  contracted  to  buy, 
and  B.  to  sell  to  A.  a  tract  of  land,  and  B.  bound  himself 
to  give  a  deed  to  A.  for  it.  A.  paid  the  purchase  money 
and  went  into  possession,  and  occupied  it  until  1825,  when 
he  moved  from  the  vicinity,  and  subsequently  C.  took  pos- . 
session  of  the  land.  Held,  that  the  fact  that  A.  had  not  ob- 
tained a  deed  from  B.  was  not  a  sufficient  ground  for  ap- 
plying to  a  Court  of  Equity  to  give  him  possession  as  against 
an  intruder;  that  his  remedy  was  by  ejectment.  Hay- 
Aom  ▼•  Margereniw  324 

2.  Bill  retained,  and  time  given  to  bring  ejeotmeat*     TomUn- 
son  V.  Sheppard,  810 

Vide  InfuneUan,  7,  0.        . 

RENT.    Vide  Receiver,  5. 
REPRESENTATION.    Vide  Hevtie,  3. 
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SALE.    \i6e  Agreement,  4,    Receiver,  5.     TVust,!.    Mortgage,  5, 
Cats,  I.    Sale  by  Sheriff,  1,2,  9i    Sale  by  Receiver,  1,2. 

SALE,  BY  SHERIFF. 

L  At  Sheriff's  sale  on  eiecntion  Caveat  emptor  is  the  rale. 
Mervin  v.  Vanlier,  34 

2.  The  sheriff  at  the  sale  said  he  was  selling  the  right  and  title 
of  the  mortgagor*  and  the  crier  of  the  sale  advised  a  friend 
of  his,  who  asked  his  advice  privately,  to  have  nothing  to 
do  with  the  property ;  that  whoever  bought  it  would  prob- 
ably bay  a  lawsuit  The  property,  for  which  the  complainant 
bad  agreed  to  pay  82800,  was  sold  for  91400.  It  had  been 
a  neighborhood  talk  that  the  title  of  the  mortgagor  was  dis- 
puted, and  the  complainant  had  himself  contribotnd  to  be- 
cloud the  title.  There  was  no  allegation  in  the  bill  that  the 
title  was  free  from  dispute,  nor  that  any  better  offer  had 
been  made  for  the  property.  The  court  refused  to  set  aside 
the  sale.  lb. 

3.  On  a  fcnreolosure  bill,  a  general  decree  for  the  sale  of  all 
the  mortgaged  premises  had  been  taken,  and  aJL/a.  for 
sale  issued  thereon,  and  the  sheriff  had  struck  off  the  whole 
property  at  one  biddine,  for  $15,000.  Before  a  deed  was 
given  by  the  sheriff,  the  defendant  in  the  decree  and  execution 
filed  a  bill,  stating  that  the  property  was  worth  $60,000,  and 
consisted  of  distinct  tracts ;  and  also  that  a  mistake  had  been 
made  inr  the  newspaper  advertisement,  by  which  the  descrip- 
tions of  the  differeut  tracts  were  erroneously  given ;  and 

'praying  an  order  directing  the  sheriff  not  to  deliver  the  deed. 
The  order  iras  ffranted,  and  the  sale  was  subsequently  Mt 
aside,  and  an  order  made  that  the  property  be  sold  in  par- 
cab,  if  the  defendant  in  the  decree  and  execution  so  re- 
quested.   Ryereom  v.  Boorman,  167 

BALE,  BY  RECEIVER. 

L  SemU6,.that  the  Receiver,  under  the  "  Act  to  prevent  Frauds 
by  Incorporated  Companies,''  should  sell  the  property  irre- 
ipeotive  of  the  incumbrances,  and  pay  the  incumbrances 
according  to  their  priority,  out  of  the  proceeds.  But  that 
the  court  may  direct  the  Receiver  to  sell  subject  to  the  in- 
cumbrances..   Kelly  V.  The  Neehmne  Minit^  Co.  579 

2.  As  to  the  question  whether  the  Receiver  should  sell  the  en- 
gine, mining  tools  and  implements,  with  the  mine  lands  or 
separately,  the  court  left  it  to  the  discretion  of  the  Receiver, 
to  be  determined  by  inquiries  to  be  made  by  him  as  to  the 
probability  of  finding  ore  by  continuing  the  works,  no  ore 
having  yet  been  found.  i  lb. 

SCRIEFACUS.    Vide  fMCMtiofi,  L 

SETTLEMENT  OF  ACCOUNTS.    Vide  Par«wr«Mp,  9. 
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SHERIFF'S  SALE.    Vide  SaU  by  Sherif. 


TRESPASS.    Tide  Injunction,  U. 

TRUST 

1.*  Bill  filed  Julj  11, 1843,  stating  that  J.  S.  died  in  March, 
1812,  having  devised  a  tract  of  land  to  P.  S.  in  tmst  for  the 
daughter  of  J.  S.,  a  married  woman,  and  her  children,  free 
from  the  control  of  her  hushand.  The  daughter  died,  leav- 
ing six  children,  on  the  4th  of  November,  1819 ;  the  daugh- 
ter and  her  hasband,  and  the  children,  made  a  deed  of  the 
land  to  G.  M.,  some  of  the  children  being  under  age,  and 
P.  S.,  the  trustee,  subscribed  a  writing  under  seal  at  the  foot 
of  the  deed,  in  the  words  following :  « I  do  hereby  agree  to 
the  above  conveyance  in  manner  and  form  therein  set  forth." 
The  consideration  of  this  deed  was  a  deed  from  G.  M.  for 
certain  lands  in  Ohio.  The  bill  stated  that  P.  S.  had  re- 
moved  from  the  State,  and  prayed  that  a  trustee  be  appointed 
in  his  stead,  to  carry  the  trust  into  effect.  It  appeared  that 
after  the  minor  children  came  of  age  they  joined  in  a  sale 
and  conveyance  of  the  land  in  Ohio.  The  court  refused  to 
appoint  a  new  trustee.     Williams  v.  Mabee,  500 

Vide  Receiver,  1,  2.     Conveyance,  voluntary,  1. 


TRUSTEE.    VideTVwi. 
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WILL. 

1.'  J.  L.,  a  resident  of  j^^ew  York,  died  there  insolvent  in  July, 
1841,  leaving  a  writing  purporting  to  be  a  will,  but  which 
was  refused  probate  as  such  (under  a  statute  of  New  York, 
which  provides  that  the  canceling  of  a  subsequent  wiQ  shall 
not  revive  a  prior  one  which  had  been  retained  uncanceled) 
on  the  ground  that  the  said  writing  had  been  revoked  by  a 
subsequent  will ;  which  subsequent  will  had  been  canceled. 
Administration  of  the  estate  of  J.  L.  was  granted  in  New 
York  to  J.  L.  L.,  who  was  named  in  th^said  writing  as  <»e 
of  the  executors  thereof.  There  being  lands  in  New  Jersey 
which  the  decedent,  in  his  life-time,  owned,  a  creditor  of  the 
decedent,  residing  in  New  Jersey,  obtained  letters  of  admin- 
istration in  this  State,  and  obtained  an  order  for  the  sale  of 
the  said  lands.  W.  B.  L.,  with  the  approbation  of  J.  L.  L., 
obtained  an  act  of  the  Legislature  of  New  York  authorixing 
the  Surrogate  of  the  city  of  New  York  to  deliver  the  said 
writing  to  him.  W.  B.X.  obtained  *the  said  writing  fironn 
the  Surrogate  of  New  York,  and  it  was  admitted  to  probate 
in  New  Jersey,  by  the  Ordinary,  on  the  7th  April,  18I& 
On  the  petition  of  J.  A.  P.,  a  person  interested  in  the  estate^ 
presented  to  the  Ordinary  April  18, 1848,  the  probate 
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vacated  on  the  ground  that  the  notice  of  application  for  pro- 
bate required  by  statute  had  not  been  given.  The  question 
of  the  validity  of  the  writing  as  a  wUl  in  New  Jersey  was 
not  decided.     WUl  of  Isaac  Lawrence.  215 

Vide  Devise. 

WITNESS.    Vide  Mortgage,  5.     '    * 

1.  A  commission  for  the  examination  de  bene  esje  of  a  non- 
resident infirm  witness  may  be  awarded  before  issue  jointed. 
.    Leonardo, SutpJijsn.  545 


r 


